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EXECUTION OF DECREES AGAINST HOLDERS OF 
: . IMPARTIBLE ESTATES. 





An impartible estate governed by the Mitakshara Law 'des- 
cended on the death of its holder to his brother. A personal decree 
"which had been obtained against the deceased holder remained 
unsatisfied at hfs death. The decree-holder sought to execute it 
against the successor who opposed the execution against the im- 
partible estate on the ground that it passed to him by survivorship, 
and that it was therefore uot assets in his hands within the mean- 
ing of S. 284, C. P. C. This contention was upheld by the Calcutta 
High Court (Rampini and Mitra, JJ.) in KalikréshnaSircar v. 
Baghunath Deo!. The decision is of considerable general im- 
portance, and we have therefore examined it fully; and the 
conclusion which seems to us irresistible is that the decision 
is wrong, and that the earlier decision of Stevens and Haring- 
ton, JJ., in 6 C. W. N. 879 on the same question from which 
the one under notice dissented is the correct one. The ratio 
of the judgment of Rampins and Mitra, JJ., was that the property 
passed to the brother of the deceased judgment debtor by sur- 
vivorship and therefore was not assets in his hands. We must 
state that the learned Judges observe in the judgment that ** it is 
conceded that the respondent has succeeded to the Pattia raj by 
virtue of the law of survivorship” and they go on to say “we do 
not therefore see why the incidence of survivorship as to parti- 
ble estates should not apply to gan impartiable estate." We 
concede at once that if this view as to the descent of the property by 
survivorship be correct, then the conclusion of the learned Judges 
that the incidence of the rule of survivorship is as well appli- 
cable toimpartible as to partible estates is unimpeachable; but we 
submit that the property did not descend $o the brother by 
survivorship but Hy inheritance. The admission o£ Counsel 
. that the descefit was by survivorship was of course not bindinf 
a a 
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on the parties, and the learned Judges evidently did not base 
their decision upon the admission, for the admission, is only refer- 
red to as strengthening the view arrived at by the learned , 
Judges on a construction of two judgments of the Privy Council 
and it is on those judgments tĦat they rely to justify their 
dissent from the decision of Stevens and Harington, JJ. 


It is therefore, important to see whether the Privy Council 
rulings referred to by the Court justify their view that the ‘rule of 
surtivorship was applicable in the case. Before doing so we ` 
may in a few words consider the question on principle. It is con- 
ceded by the Calcutta High Court that, after the decision of thé 
Privy Oouncilin Sartaj Kuari v. Deoraj! and the Pritapore case 
(Venkata Surya Mahipals v. The Court of Wards*), it is im- 
possible to argue that in the case of an impartible estate the 
heirs of the holder have any right to object to an alienation made 
by the holder; and inalienability can be set up in such cases 
only by virtue of a custom forbidding alienation’. In Sartaj Kuart s 
case! it is clearly stated that the right of the holder of an impart- 
ible estate to alienate flows logically from the absence of any 
community of interest between the holder and those who are enti- 
tled to succeed him, even though they may be undivided from 
him. Their Lordships say “ the property in the paternal or ancestral 
estate acquired by birth under the Mitakshare Law isin their 
Lordships’ opinion so connected with the right to partition that it 
does not exist where there is no right to it. Again, the reason for 
the restraint upon alienation under the law of the Mitakshara is 
inconsistent with the custom of impartibility and successioneaccord- 
‘ing to primogeniture. The inability of the father to make an 
plienation arises from the proprietary right of the sa And their 
Lordships refer to Mit. Ch. L B. 1. $ 80. 


According to the Privy Gouncil then impartibilijy necessarily 
involves the absence of a right by "birth in any person, other than 
the hélder and consequently to the absence of any coparcesary 
interest in such property in those who would be co-parceners if it 
were partible, in other words it involves the absence of a.com- 
munity of interestebetween them and the holder, and the absguce of 
such right by birth and community of interést makes the rule of 


L LL. By 10 AIL 372; S. 0. L, R.15 I. A.61. e & I.L.R.,22 M.888. ` 
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restraint on alienation inapplicable. , Now if there be no community 
of interest, how can there be survivorship ? Survivorship can exist 


only where more persons than one have at the same time & com- 


munity of interest in some property and where the death of one or 
more leaves those who outlive them, or iœ other words their survi- 
vors, the sole remaining owners. Survivorshipis nota mode of 
succession atall, The survivorship of a person after the death of a 
joint owner merely leaves him as the sole owfer..In Rajah Eam 


. Narain Singh v. Pertum Singh, Phear and Ainslie, JJ., say phat 


while the joint family endures there is strictly speaking no ques- 


¿bion as to succession to the property. A joint family is a corpor- 


ration in the segse of having a continuous existence aotwithstand- 
ing the death of individual members. Wharton says that in the 
case of joint tenancies there is the jus accrescendi, 4. e., a gradual 
concentration of property from more to fewer by the accession of 
the part of him or them that die to the survivors or survivor. The 
categorical pronouncement in Sartaj Kuarvs case? that there is no 
community of interest in impartible property necessarily leads to 
the conclusion that there can be no Jus accrescende by survivorship. 
If the successor had no right by birth in the estate and his right 
commenced only on the death of the prior holder, how can the 
right be said to survive? The right of an heir commences on the 
death of the owner, but if one has co-ownership with another 
and the latter dies the ownership of the former survives. In 
the Jaggampet case (Venkayamma v. Venkataramanayamma*) 
the Privy Council put the matter clearly thus: it is the right to 
partitign which determines the right to take by survivorship (See p. 
687), This pronouncement is conclusive but curiously enough this 


*oase is not referred to in Kali Krishna Strcar’s case?. In Sartaj 


K*ari's case? the Privy Oouncil examined the previous cases somé- 
what elaborately to establish the position that an impartible estate is 
not joint or co-paroenary property. ° Itis of no use now to consider 
whether this view isone which, apart from their Lordships’ pro- 
néuncement, would be accepted as sound, and whether their Lord- 
ship’s explanation of statements in previous cases to the effect that 
whére the family is undivided and where the zemindary was injend- 
ed fer the benefit of the family the impartible eatate ds the 


l. 11 BL. R. 897. * 8. LL. B., 85 M. 078. 
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joint property of the members,is such as extrinsically to command 
the approbation of lawyers. All these cases are stated by their Lord- 
ships to menn merely that the rule of succession or heirship with 
respect to such an impartible estate is the same as if the property - 
were partible and as if the rule of survivorship were applicable 
modified by the necessities of the rule of primogeniture, although 
in fact it is not partible and although survivorship does not exist. 
In other words, although the property is not joint property, inas- 
much as it was intended for the benefit of the whole family the , 
rule of inheritance is that applicable to joint property and not to 
separate property. The Swaganga casa! which is relied on in the, 
judgment under notice is referred to by their Lordships. Bee page 
226 and the statement that the zamindary wase part of the com- 
mon family property is explained to have reference only to the rule 
of inheritance applicable. A similar statementin the Padgmaitur 
case? ig similarly explained to have reference only to rules of main- 
tenance and inheritance. Similar explanation is given with respect to 
the Thottapatt: case.? The Hunsapore case‘ is referred toin support 
of the view that the absence of community of interest which their 
Lordships affirm with respect to all estates makes the rule of inalien- 
ability inapplicable. ‘Their Lordships expressly dissent from 
the decision in Rajah Ram Narain Singh v. Pertum Singh® that 
with respect to impartible estates, although the sons do not take 
pach an interest by birth as to entitle them to partition, they have 
some interest which is sufficient to enable them to prevent an alie- 
nation. Ifthey have no co-ownership which would entitle them 
to prevent alienation they equally can have none to make the rule 
of survivorship applicable and co-ownership as laid down jn the 
Jaggampet case* is the basis of the doctrine of survivorship. Their» 
Aordships then proceed to refer to two other cases (Uddoys v. 
Jadublal? and Naraen v. Lohsnath®) in support of their view. The 
principles laid down in Sartaj Kuari’s case? were re-affirmed 
after elaborate consideration in the Psitapore case? and several 
Madra$ cases which were cited to show that with respect to the 
impartible estates in the south co-parcenary rights did exist, were 


^1. 9M. I. A. 6099. 6. I. L. R., 25 M. 678. ° 

9. *L. R. 6 I. A. 6L. 7. LLR.50? 118 affrmed in L. R. 8 
° 3. 13 M. L A, 383. o . I. A. 248. 
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come to the other Privy Council degision relied on by the Calcutta 
High Court in the case under notice. In Jogendro Bhupati v. Nitya- 
nand Man Seng’ the holder of an impartible estate died leaving 
a legitimate son and an illegitimate son ; the family being undivid- 
ed, The former died leaving nq sons. The latter thereupon claimed 
to be entitled to the estate. he Privy Council affirming the judg- 
ment of the High Court held that his claim was well founded. 
The judgment was delivered by Sir R. Couch, who was also the 
exponent of their Lordship's view in Sartaj Kuart’s case?, Rofgrring 
to the Sivaganga case their Lordships say that the rule of succession 
, Was the same as it would bein the case of partible estates. ‘In 
considering who is to succeed on thedeath of the Raja, the rules 
which govern the successions to partible estate are to be looked at 
and therefore the question in this case is what would be the 
right , of succession supposing instead of being an im- 
partible estate it were a partible one. In order to determine ' 
this rule their Lordships refer to Sadu v. Batza® which 
decided that where the legitimate and illegitimate sons took to- 
gether on the death of their father, the illegitimate son would on 
the death of the legitimate one take the whole property by sur- 
vivorship. According to the view of their Lordships the rule of guc- 
cession would be the same though the estate was impartible. No 
doubt their Lordships conclude the judgment thus: “ Their 
Lordships are of opinion in the present case that the plaintiff was 
entitled to succeed to the Raj by virtue of survivorship and that 
the judgment of both the lower courts should be affirmed.” But we 
cannot help thinking that all that their Lordships meant was that 
the rule which is applicable to partible property, namely, the rule of 
ssurvivorship, would determine the heir in the case of impartible pro- 
perty also and that they did not mean to recede from the position that 
there was really no community of property, and therefore no survi- 
vorship with respect toan impartiblé estate. In the Prttapore case* 
their Lordships say with reference to this case". “It was a question of 
sutcession by an illegitimate son tothe legitimate sonof his father. 
There was no question of the power of alienation. The language used 
was intended to apply only to the succession to the estate.”, As 
already pointed out, the Privy Council held® in the subsequent 


————— ————— EORR MMC LN 
1° I. L. R, 18 Q. 1601: 8. C. L. B. 17 L*4. 198. , 8. LL.R,4B.87. ° 
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6 THE MADRAS LAW JOURNAL. [VOL xvi. 


Jaggampet case! that it'is the right to partition which determines 
the right to take by survivorship. 

"In deciding whether the decree obtained against the holder 
of “an impartible estate could be Pronutod against his successors, 
what has to be decided is, “whether fn the hands of the successor 
the estate is assets of the deceased. Sartaj Kuari’s case* and the 
Pittapore case? have finally decided that the holder could have 
disposed of the éstate either by act inter vivos or by will. It was 
at his complete disposal and therefore it was a part of his assets. 
The successor derives his right solely by virtue of the particular 


relationship he bore to the deceased and not atall by virtue of * 


, any community of interest with the deceased, that i$, not by virtue 
of survivorship. 


We may refer in support of our view to an analogous case 
. decided with reference to the Marumakatayam law prevalent in 
Malabar. According tothatlaw the self-acquired property of a 
member of a Tarwad descends to the whole Tarwad and not to his 
own heirs, such as his nephew, &c. At the same time the member 
owning it, has absolute power of disposal over it including the 
right of testamentary disposition. The question arose in Ryrap- 
pan Nambiar v. Kelu Kurup* whether, when it lapses to the 
Tarwad on his death, itis assets in their hands for the payment 
of his debts. Innes, J. and Muthusams Atyar, J. decided the question 
in the affirmative. Their Lordships say : “ As itis so completely 
the acquirer’s separate property that he might dispose of the 
specific property in his life-time, it does not stand upon the same 
footing, as property in which the other members of the Tamily 
have co-ownership and in which each co-parcener can only dispose, 
qj his existing interest.” This decision was approved in Alagné 
v. Komu’ andin Achutan Nair v. Cherothi Nasr?. The case of 
joint tenancies in England is elightly different. It ig opén to a 
joint tenant to put an end to the joint tenancy by an alienation 


by acéénter vivos. But if he does not alienate the whele’ 


estate passed to his co-tenant by survivorship. He has no power 
of testamentary disposition so as to prevent the property from 
passing to his co-ifnant by survivorship. The property will not 


1, I'L. B., 25 M. 078. | & "I. L. R., 4M. 150. , 
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therefore be the assets in the hands of the survivor for the pay- 
ment of the deceased co-owner's simple debts. Before concluding 
we may refer to the Impartible Estates Act I of 1904 (Madras) 
which was passed in consequence of the decisions of the Privy Council 
in Sartaj Kuari?s case and im the Psttipore case and which has 
altered the law with reference to the Impartible Estates in Madras 
Presidency (except Malabar and SouthCanara). 8. 4, Cl. (1) of the Act 
enacts as follows :—“ The proprietor of an infpartible estate shall 
be incapable of alienating or binding by his debts such estate or 
any part thereof beyond his own life-time, unless the alienation 


. Shall be made or the debt incurred under circumstances which 


would entitle the managing member of a joint Hindu family not 
being the father or the grandfather of the other co-parceners to * 
make an alienation of the joint property or incur a debt binding on 
the other co-parceners independently of their consent." In the 
case of these estates therefore execution can be taken out against 
the estate in the hands of a successor only for such decrees as 
would come within the purview of S. 4 of the Act. 





NOTES OF INDIAN CASES. 


Somasundara Mudaliar v. Ganga Bissen Soni—lI. L. R., 28 
M. 886 :—A gift in remainder to the unborn male issue of the 
testator’s sons who were given a life-estate, and in default of such 
male issue.to the daughters of the testator’s daughter, has been 
held by the High Court in this case to operate as a good devige 
to the daughter's daughters living at the time of the testator's 
death.* No reasons are given. The question is one of importance, 
and we are sorry that better consideration has not been bestowed 
upon the same. We think the principle laid down in Latnson v. 
Latnson+ and followed by the Judicial Committee in Ajudhia 
Baksh v. Mussamut Rukmin Kuar* has no application to the 
presgnt case. According to that principle, where a life-esthte is 


* 





j L 56DeG.M.&G.754:8.0,18 B. 1: 8. O. 48 Eng. Rep. 1068. E 
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void, the .gift in remainder is, accelerated and is not destroyed. 
But where a prior gift in remainder is void, itis a different question" 
whether a sübsequent contingent remainder is accelerated. There 
is high authority for the view that in such a case the subsequent 
contingent remainder is nbt accelereted. The English cases are 
clear to the effect that where a devise is void for remoteness, all 
limitations ulterior to or expectant on such remote devise are also 
void, though the object of the prior devise should never come 
into existence. See Proctor v. Bishop of Bath and Wellst, Bobin- 
son v. Hardcastle*, Cambridge v. Hous*, Beard v. Westcott‘, and 
Hancock v. Watson’ and Jarman on Wills, Vol. I, pp. 283, 284, 
This principle was also affirmed in two Calcutta cgses (Ganendra 
* Mohan Tagore v. Upendra Mohan Tagore? and Soudameney Dossee 
v. Jogesh Chunder Dutt’). In the case under discussion, the 
wording of the will as to the gift does not appear from the seport- 
It may be that the gift to the daughter’s daughters is good in this 
case there being no sons in existence at the time of the testator’s 
death. But there is no discussion at all and there are no materials 
therefore to say whether the decision in the case is right. 


Narasimha Char v. Gopala Aiyangar.—I. L.R., 28 M. 391 :— 
There can be no doubt as to the principle that a trustee has no 
power to bind his successors in perpetuity except on very special 
. grounds. We should hesitate, however, to accept without further 
consideration the decision that an arrangement entered into in 1835 
could be altered by the successors in 1902. The question of limit- 
ation will have to be faced. Of course, if no question of limitation 
arises, it will be open to a successor to alter the arrangemeft and 


we may add that it may be open even to the trustee who has 


entered into the arrangement to do so. 


Kunduru Ranga Reddi v. Subbiah Setty.—I. L.R., 28 M, 394 :— 
We have & curious observation in this case: “ Nearly every case 
brought in a Small Cause suit involves a certain amount of inves- 
tigation of the accounts of the parties," This is news indeed! We 
wish their Lordships had explained their remark8 more fully. 





1. à H.BL368. ¢ 6. (1908) A. O. 14. : 
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Parambath Manakkal v. Puthengattil Moosamu:—I. Tu» B, 28 
M. 406 :— We thought that it was an elementary principle of law 
that the institution of a snit alleging a false cause of action 
would not prevent a party from bringing a suit on the ‘real 
cause of action. And yet ever since the advent of Mr. Justice 
Davies to the Bench of the Madras High Court, we find the view 
put forward seriously that a suit upon a false mortgage or & 
judgment holding that the mortgage sued upon is false, will ber a 
subsequent suit upon the real mortgage (admitted by the defendant)» 
There must have been a considerable number of cases in which this 
. question has been cropping up of recent years. We do not know how 
many cases must have been dismissed by the suitors having had the 
misfortune of their lots having been cast before particular benches ` 
which took this extreme view. The earliest reported case is: that 
of Hafgasam$ Pillai v. Krishna Pillai} decided by Mr. Justice 
Davies and Mr. Justice Boddam. The untenable nature of this 
view was pointed out in a very learned judgment of Mr. Justice 
Benson and Mr. Justice Bhashyam Aiyangar in Ramasamy Ayyar, 
v. Vythinatha Ayyar®, In Veeranna Pillar v. Muthukumaru 
Asars? the decision in the latter case was referred to with 
approval by Mr. Justice Subrahmania Aiyar, and though Mr: 
Justice Boddam wrote a separate judgment, the reasonable view, 
to take after reading his judgment would be that he also con- 
curred in the law laid down in Ramasami Ayyar’s case ; at any 
rate he concurred with Mr. Justice Subrahmania Asyar’s judgment. 
In the case under notice Mr. Justice Boddam seems to adhere 
to thg view laid down in the decision in Rangasamt Psllat v. 
Krishna Psllas* to which he was a party. Oneof the reasons stated 
by the learned judge for this view hardly warrants this view. 
The learned Judge says that in redemption suits all mortgagés 
should be redeemed in one and the game suit, and that if the 
plaintiff omits to sue in respect of one mortgage he must be 
deemed to have abandoned that claim. The provision that a 
plaintiff ought to redeem all mortgages is one for the benefit of 
the mortgagee. Itis the mortgagee that is entitled to insist 
that all mortgages should be redeemed onge for all. Sa that 


.1. (1899) I. L. R. 22 M. 295. 8, ,(1908)18 M. L. J. B. 4891 8.0 LLB, 
e 27 Me 102, 
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if there aro rrai ng e mortgages, the mortgagor must 
redeem both mortgages and cannot be entitled to redeem only 
one, But if heebrings a suit in respect of only one and the 
mortgagee does not set up the other and a decree is passed for 
redemption of one, the mortgagee ‘may be barred from claiming 
redemption in respect of the other mortgage. But if the mort- 
gagee insists upon the redemption of both and the suit is dismissed 
upon the ground that redemption has not been claimed in respect 
of all, why should not a fresh suit be brought in the proper way 
claiming redemption of all mortgages? Again redemption can 
only be of a mortgage found to be true and subsisting, There . 
can be no redemption of a mortgage not in existence. When a 
suit is brought upon a mortgage which is not true and the defend- 
ant:does not set up the real mortgage but simply pleads that 
the mortgage sued on is not true and the suit is dismissed*on the 
ground that the mortgage set up is not true, what is there to 
prevent the mortgagor from bringing a suit upon the real mort- 
gage? The principle that all mortgages must be redeemed in one 
and the same suit has nothing to do with the matter. We need hardly 
state that the judgment of Mr. Justice Benson, upon this point, 
lays down the correct principle and we are glad that a Full Bench 
of the Madras High Court has at last set the question at rest 
in a recent case’. 


Thasi Muthu Kannu v. Shunmuga Velu Pillai—I. L. R., 28 M. 
418 :— We are not prepared without further consideration to treat 
as altogether warranted the assumption made in this case, viz., that 
two sisters being dancing girls were, according to the law p'overn- 
ing them, members of a joint family and that one of them as Being 
the elder member was manager. ‘The case cited in support of it, ° 
Kamakshi v. Nagara:hnam?, is hardly an authority for this assump- 
tion. All that was held in jhat case was that where an office 
had devolved upon the death ofa mother jointly upon her two 
daughters, the share of one of the daughters will, upon hgr 
death, devolve by inheritance upon her own daughters. We thought 
that a joint family isa peculiar expression in the Hindu Law. As 
observed by the Judicial Committeein Myna Boyee v. Üotaram? & 
joint Hinda family in the ordinary sensein which that expression 


1, B. A. 1059 of 1901, i 3. (1861) 8 M. I. A. 400 at p. 420. 
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PART I. | THE 11: 
N p^ 
is used is “a family of which the TutemswaS"in his life-time, the 


head, and the sons in a sense parceners in birth by an inchoate though’ 
alterable title."  Itstrikes one as being odd to speak of a joint- 
family of dancing girls. If joint living will constitute the persons so 
living a joint family any persorfs living together may form a joint 
family ; but apparently that is not the sense in which the expression: 
is used. Of course, as pointed out by the Judicial Committee in the: 
&bove*case, there may be survivorship under certain circumstances, 







* but such survivorship can oniy bet tefatt.of Seats accord-. 
ing to the law of o) omi bedhatin*y the surviv- 
ing sister may take but to/fppilet of UR E oriri A pe a 
joint family is no altoget? Uf ranted "By ' prinetples € Hindu Law 
although justified by some lopsis dit iin some t Ported cases.? 

ee awd : MS ff 
The actual decision ih. fib eas rwréStacaPÓn principles well 


known in the law of contracts. ` Aiape Bent for an immoral con- 
sideration is void. But where a person makes a gift of (m 
to another for an immoral purpose (s. e., Wi dei 
tation) and such gift is complete the gift is i ble and cannot 
be set aside. But if the transaction is not intended as a gift and 
the consideration is immoral, the transaction may be set aside by 
showing the nature of the consideration, provided it is not wholly 
or partially executed when of course the transaction cannot be set 
aside. This is expressed in the maxim *' £n part delicto melior est 
conditio possidentts.” But when the person who transfers is notin 
pari delicto with the transferee the rule will not apply and the 
transferor will then be entitled to set aside an assignment of a debt 
made rfot gratuitously but for an immoral consideration. 






* Ranga Reddiv. Narayana Reddi—I. L. R., 28 M. 423 :—We- 
wish that the reporter has given some more facts for correct? 
ly understanding the decision in this case. The suit was by & 
ward long efter attaining age to Set aside a sale made by the 
guardian on account of frand and want of consideration, What the 
frafid was is not stated in the report. The plaintiff also prayed. 
for recovery of possession. 'The defendant contended that the 
prayer for possession was not sustainable unless the plaintiff was. 
entitled to set asido the deed and that plaintiff claim for setting 


L. Does this also include collateral heirs? 


2, Alasani v. Ratnachalam (1864) 2 M. H. C. 66; Boologam v. Swornam (1881), 
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aside the sale was barred by limitation. lf there was no consider- 
atton for the sale, the transaction was in excess of the powers of 
the guardian andevould nob be binding upon the ward. If this were 
so, the statement in the judgment that the plaintiff's case was not 
that the mother went beyond her p*wers as guardian but that the 
sale deed was brought about by fraud and representation would be 
hardly correct. Further a transaction entered into by the guar- 
dian on his ward may not be binding even on the guardian. If it 
is.noé binding on the guardian, how can it bind the ward ? Is it 
necessary for the ward to set aside the document ? Fraud or mis- 
representation which will entitle the guardian to set aside & trans- 
action may’ be of such a nature as to make éhe transaction 
in. excess of the powers of the guardian. If the case in Unni 
v, Kuncht Amma? is still to be treated as an authority, a person is 
not bound to setasidea sale deed executed not by him but?by his 
guardian on his behalf if the same is not binding upon him. The Privy 
Council cage in Gnanasambanda v. Velu Pandaram? seems, however, 
to lay down a contrary principle, 

Yethirajulu Naidu v. Mukunthu Naidu—I. L. R., 28 M. 
863 :—There can hardly be any doubt as to the decision of the 
Appellate Court as to item No. 1. The gift to the sons of the said 
item was absolute. The restriction agaiust alienation did not apply 
to the said gift,and even if it applied, would be void as being repug- 
nant tothe nature of the estate granted. The High Court also 
held that the gift to the said sous of the said item was to such sons 
as members of a joint Hindu Family. After the decision of the 
Privy Councilin Jogeswar Narain v. Ramchand: the only aonsist- 
ent view to take is that under a gift to several donees jointly the 


donees take notas joint tenants as known to the English Law but as" 


members of a joint Hindu Family provided the donees are mefn- 
bers of a joint Hindu Family. But for the decision of the Bombay 
High Court in Bat Diwali v. Patel Bechardas*, one can hardly 
have doubted the validity of such a gift under the Hindu Law. No 
question was raised in the case under notice that such a gift was 
invalid under the Hindu Law. But the learned Judges actually 
upheld such 4 gift. | We need h»rdly say that it is entirely in con- 
sonanée with the Hindu Law nothwithstanding the decision of the 


Bombay High Court in the caseralready referred to and notwith- 


1, (1891) 1. L. R., 14 M, 26." g. nel L. R, 28 I. A. 37. . 
2. (1881) L. B. 37 I. A. 69 at p. 76. 4. (1002 
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standing that this Bombay decision és referred to, apparently with 
approval, in the Full Bench case of Karuppas Nachiar v. Sankara- 
narayana Chetti.) The Chief Justice in the case under notice 
says that the interests of the sons “ pass.to their representatives 
not under the will, but under*the Hindu Law of Inheritance." 
Although this language is not felicitious as the surviving sons 
take by survivorship and not under the Hindu Law of Inherit- 
ance, it furnishes a sufficient answer for the objectéon to the gift 
- taken in the Bombay case, that it contravenes the principlelaid 
down in the Tagore case? that a gift must not be to an unborn 
person. 


We need oftly refer to the last question raised in this case, viz., 
whether under a gift to grandsons a grandson adopted after the 
death: of the testator takes the estate. The will being one to which 
the Hindu Wills Act applies, the question arises whether B. 99 of 
the Indian Succession Act, applied to Hindu wills by the Wills Act) 
governs this case. There can benodoubt that S. 99 in terms 
applies to the provision under consideration, but it is contended 
that S. 8 of the Hindu Wills Act in effect makes S. 99 inapplicable 
to Hindu wills as it contravenes a supposed rule of Hindu Law that 
a gift to a person not in existence is invalid. There can be no doubt 
that this rule was laid down by the Judicial Committee in the Tagore 
casg*. S. 2 of the Hindu Wills Act applies, among others, S. 109 of 
the Indian Succession Act. 8.8 of the Hindu Wills Act provides 
that nothing in the said Act shall authorize any Hindu, &o., to create 
in property any interest which he could not have created 
before the Act. There is nothing said here about the capacity of 
the dbnee to take. Where property is given to A for life and 
‘after his death to & class of persons answering a certain description 
some of whom come into existence after the death of the testator 
but before the period of distribution, according to Hindu Law as 
laid down in the Tagore case?, those who are nob in existence at 
the testator’s death will not take. But B. 99 expressly says that 
such persons will be entitled to take. In Alangamonjori Dabee v. 
Sonamoni Dabee^, Wilson, J., expressly held that S. 8 had no appli- 
1. (1903) I. L. R., 37 M. 30). But here the High Court refer to the Bombay .case 
only as supporting their proposition thatall property taken by devise or gift by several 
. members are not necessarily taken by such*members with benef of survivorship, * 
2. (1872) L.R. I. A. Sapp, Vol. 47. 8. . (1881) I. L. B., 8 C. 157, 
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cation and that B. 99 applied motwithstanding it might contravene 


the rule in the Tagore case! as to unborn persons. Although his ` 


decision was upget on appeal? and was not followed by the 
Bombay High Court in Jairam Narronjt v. Kuverbas® and he 
himself had to follow the decision of the Appellate Court in a later 
case (Ram Lal Sett v. Kannat Lal Sett*), we should think this ear- 
lier decision of Mr. Justice Welson laid down a correct rule, In Jitu 
Lal v. Binda Bibs’ the rule laid down in the Tagore case! was got 


over, by the ingenious proposition that although a person died : 


before the testator, such person must be deemed uniler S. 96 to be 
living 80 as to vest a legacy given to such person in his! descend- 
ants living at the time of the testator's death. In Bhola Tarini 
Debya v. Peara Lall Sanyal! the remarks of the J udges would 
rather show that there was no inclination to follow the rule laid 
down by the Appellate Oourt.. 


The learned Judges in the case under notice although inclined 
to hold that S. 99 could not be applied cut the Gordian knot by 
saying that where a son adopted a son after the testator’s death but 
before the period of distribution, such adopted grandson would, 
under the Hindu Law, take under a gift by the testator to his grand- 
Bons. The reason for this is stated to be that we must apply the 
analogy of a power of appointment and say as in the case of a person 
appointed under a power that the person adopted takes on being 
adopted. The Privy Council upheld a power of appointinent upon 
the analogy uf a power to adopt recognised by the Hindu Law. Bai 
Motivahoo v. Bai Mamoobai'. But now the analogy of 8, power 
appointment is sought for upholding sowe principle in the lgw of 
adoption. But assuming we are entitled to interchange analogies, 
where is the provisionin the will giving the son an authority«to 
adopt? Apart from any question as to the validity of such a 
power there may then be a warrant for the conditions stated 
by the learned Judges, viz., that the son adopted must have 
been if existence atthe death of the testator. If the analofy 
isto be applied, we do not think the suggestion negatived by the 
learned Judges, viz. that the person adopted by the testator 
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must be a person in existence can be so summarily dealt with as th e 
learned Judges seem to have done, although we are aware that there 
are numerous cases in the Reports upholding am adoption of a 
son born after the testator’s death. But the question whether 
such a person can take under a gift by the testator is a more difficult 
one. The question was left open by the Privy Council in Surendra 
Keshav Roy v. Doorgasundars Dossee.! 





SUMMARY OF RECENT CASES. 


Rex v. Brailsford [1905], 2 K. B. 730. 
* 

Criminal Law—Conspiracy—Obtatning a passport by false repre- 

sentation, 

A end B unlawfully conspired to get a passport in the name of 
A from the Foreign Secretary by falsely pretending and repre- 
senting that A wanted it for use while travelling in Russia, with 
intent that it should be used by another in A's name. A and B 
sent it to that other :— 


Held, (1) thatthe obtaining of a passport by false pretences is 
an act of the kind which would render a conspira- 
cy to carry it into effect unlawful. The obtaining 
& passport from the Foreign Office by the false 
statement that it was required for a person 
named therein, and recommended to the Foreign 
Office with intent that it should be used by 

x another and different person who has not been 
recommended, is 2 cheat and a conspiracy to 
deceive the Foreign Office, and obtaining the 
document by means thereof is a criminal con- 

. |  Bpiracy. . 


(2) Such an act on their part is injurious to tke public 

i and tends to bring about a public mischief, and 
the Court should direct the jury as matter of 

law that such an act, if proved, tended to pro- 

° duge a public mischief and th&t the defendants 


. . were guilty of the offence. . 


1. (1892) L. B. 19 I. å, 108 at p. 126. 
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Rex v. Vagey*[1905], 2 K. B. 748. 
Statutes, uid ii of—Interal consiruciéon— M ansfesl nien- 
tion. 
The manifest intention of a gtatute must not be defeated by 
too literal an adhesion to its precise language. 





Phenix Assurance Company v. Spooner [1905], 2 K. B. 758. 


Insurance —Subrogaison— Loss by fire after notice to acquire build- 
ings —Payment by insurers—Renouncement of assured’s rights 
by agreement with the Corporation—Insurergs right to recover 
from assured the amount paid. 


A insured her house against fire with B. Under the Lands 
Clauses Consolidation Act a Corporation gave notice to A to “treat for 
the house. Beforeanything was done under the notice, the house was 
destroyed by fire. B paid A the amount agreed as the amount of 
A’sloss, A and the Corporation then agreed that the amount to be 
paid by the latter on taking over the property was to be a sum 
arrived at after taking into account the amount paid by B to A :— 


Held, that B became entitled to A's rights in respect of the 
destroyed property, as the contract was one of indemnity ; that B 
was hence entitled to get from the Corporation the value of the pro- 
perty as it stood on the date of the notice to treat; and that A's 
agreement with the Corporation cannot prejudice B's rights ; and that 
B was entitled to recover from A the amount paid by B tp her in 
respect of the loss insured against. e 





Oavalier and Wife y. Pope [1905], 2 K. B. 75%. 


Landlord and Tenant—Landlord not repairing after promise to 
repair—Accident arising from defect—Injury to tenants wéfe— 
Cause of action. 


: During tenancy, the landlord's agent contracted to execute 
certain repairs if the tenant withdrew his notice to quit. No repairs 
*were done, and the tenart’s wife was injured by an*accident arising. 
from the defective condition of the floor. The tenant and his wife 
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sued the landlord for damages for the injury sustained by the wife 
and for the expenses incurred by the tenant. 


Held (by Collins, M.R., and Romer, L.J., Mathew, L.J., dissent- 
ing) that the wife had no cause of action in respect of the injuries 
sustained by her. Such a cas® as this will not come within the 
class of cases in which non-feasance gives a right of which advan- 
tage can be taken by a stranger—that is, a right based on an 
invitation by a person having the control of the premises, on a 


. public nuisance, or on the leaving about of a thing that is danger- 


ous in itself. 


er GENE, ite cae 


Prihce v. Haworth [1908], 2 K. B. 768. 


Contract— Legality of a contract by parties in probate action that 
costs should come out of the estate —Infant co-contractor, 


A, ® residuary legatee, sought to establish the validity of the 
will, H, & defendant, sought to establish an earlier will as executor 
under it and trustee of B, an infant beneficiary under it. During 
the course of the proceedings, A on the one part, and B and H on 
the other, agreed that costs should come out of the estate which- 
ever will was upheld. The will set up by H was upheld and the 
Conrt refused to sanction the agreement on B’s behalf, as he was 
an infant, and directed that A should pay the costs of B and H in 
the probate action. A then sned H to recover the costs under 
the contract : 

Held, “that the contract was not illegal, and that—was 
personally liable upon it. 

* The mere inability of the defendant to perform his contract 
specifically i is immaterial to the question of his liability to the plain” 
tiff for non-proformance, except in cases where his promise is 
conditional upon his ability to perform it. 





Temperley Steam Shipping Company v. Smyth and Co. 
[1905], 2 K. B. 791. 


Eaton, Act (52 and 58 Vic. C. 9),S.4. e ° 


Where a charter party contained an arbitration ciiise and 
the lower courf did not grant a ‘stay df action under B. 4 of 
3 
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the Arbitration Act, the Coupt of Appeal directed a stay under 
S. 4. : 





Scarborough and Wife v. Cosgrove [1905], 2 K. B. 805. 


Negligence— Theft by inmate of goods of a guest— Liability of board- 
ing-house keeper. 


* A. and his wife were boarders in a boarding-house kept by b. ° 
B said that A must keep the key of their room in the lock, so that 
the servants may have access to the room, and that the room would 
be safe as the people in the house were all known.* A and his wife 
became boarders again on another occasion, and occupied the same 
room. They asked fora key for their chest of drawers, but none 
was supplied. Another inmate, who had been taken as d boarder 
without any references, stole jewellery kept ina locked handbag 
in one of the drawers. This inmate had, as a matter of fact, been 
previously convicted of theft. A and his wife sued B for the loss of 
the jewellery. The first Court held that a boarding-house keeper 
was under no duty to take care of his boarder’s goods, unless they 
were handed to him for safe custody, and was therefore only liable 
for misfeasance. 


Held by Collins, M.R., and Mathew, L.J., that there was & 
duty on the part of a boarding-house keeper to take reasonable 
care for the safety of property brought by a guest into his 
house, and there was evidence for the jury of a breach of that 
duty. | 


s Held by Romer, L.J., that there was a duty on the part of a 
boarding-house keeper to carry on his business with reasonable care, 
having regard to the nature and conduct of the business, es known 
to the guest, or as represented to the gueat by him, and evi- 
dencé of a breach of that duty whereby the plaintiff's property 
was lost. 


* (Dansey v. Richardson, 3 E. & B. 144 followed. Holder v. 
Soulby,°8 C. B. (N. S.) 254, commented upor). 


qua 
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The Mayor, etoc., of Wednesbuxy v. Lodge Holes Oolliery 
Company [1905], 2 K. B. 823. 
Highway— Subsidence by mvning— Measure of damages. 

Where the defendant lawfylly worked a mine, and the surface 
of the highway subsided, and the plaintiffs restored it to its former 
level, the measure of damages was the cost of making the high- 
way commodious as before to the public, amd not the cost of 
restoring the highway to its original level, because the proprietary 
right of the plaintiffs in the highway is a limited right, and is con- 
fined to what is necessary to maintain the road as a highway. 





Stanbury v. Exeter Corporation [1905], 2 K. B. 838. 
Corpordtion, Liability of, for negligence of offices. 


Local authorities cannot be made liable for the negligence of 
an inspector appointed by them under the Diseases of Animals Act, 
1894, where the alleged negbgence:s his having, while acting under 
the Sheep-Scab order, 1898, seized and detained in & market sheep 
suspected of sheep-scab. The inspector being directly invested with 
statutory powers and duties, and not liable to control by the Corpo- 
ration in respect of such powers and duties, itis not liable. The 
question whether the local authority is liable for the inspector’s 
negligence depends on whether the act done purported to be done 
by virtue of a corporate authority, or by virtue of something impos- 
ed as & public obligation to be done, not by the local authority 
but by an officer whom they were ordered to appoint. 


The Secretary of State for War v. Wynne [1905], 2 K. B. 845. 


Crown—Chattels belonging to Crown on tenants’ land—Liability for 
, dasiress for rent. : 


The chattels belonging to the Crown on land oceupied by a 
subject are privileged from distress for rent. 
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Lupton, in the Estate of [1905], P. 321." : 
Will— Absolute oy cut down by later words to life interest. 


Where A Bs his will gave to his wife, B, his estate ‘for her 
own absolute use and benefit,’ ande‘ after her death to come abso- 
‘lutely to 0? à 


Held that, looking at the whole will, B took only a life estate, 
and C, as a residuary legatee, was entitled to a grant of atlminis- 
tratton with the will annexed, in preference to the executor of B,: 
who had died without taking probate of the will. 


Wallas, in the Estate of [1905], p. 326. 
Administrattion—Divorced spouse passed over without citation, 


A divorced spouse has no interest in the estate of the other 
party to the dissolved marriage ; and the Court will pass him over 
without citation, but, in granting administration to the néxt of kin, 
will require the sureties to the administration bond to justify. 





Badische Anilin Und Soda Fabrik v. Hickson [1905], 2 Ch. 959 
Pateni—' Hwercise and Vend 


Àn English trader, who delivers a patented article to an Eng- 
lish importer st a Foreign port in pursuance of a contract made in 
England, does not ‘make, use, exercise, or vend’ the protected 
invention within the realm. z 


A (Saccharin Corporation v. Hestmeyer & Co. [1900], 2 Ch. 659, 
approved). 3 





. Mortimer, In re— Gray v. Gray [1905], 2 Oh, 502. | 


Perpetuity—Cy-pree—Legal devise to unborn tenant for fe with 
, remainders in tatl- 


"Where a testator devises land to an unborn person for life 


“vith remainder to his children’ in tail, or to His sons in tail male, 
e 
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the Court will apply the cy-pres doctrine and give legal effect to 
the testator’s general intention by treating the life estate as an 
éstate tail or-an estate tail male, as the case way be; this con- 
struction of the will cy-pres will not be made if by doing so a person 
whom the testator wanted to raclude will be excluded, or a person 
whom the testator wanted to éxclude is included. 


eS e 


Mercer v Denne [1905], 2 Ch. 588. : 


Custom—Validtty—Changes «n mode of user — Accretion of land by 
recession of sea—' Public documents’—Deposttion, in former sutt 
— Maps and charts. 


(14. An immemorial custom for fishermen living in a parish 
to spread their nets to dry on the land of & private 
owner situate near the seg in the parish,at all times 
necessary and proper for the purposesof the trade or 
business of a fisherman is a valid legul custom. They 
can exercise this right though they adopt a new mode of 
drying the nets, ifan unreasonable burden is not 
imposed on the landowner. 


(2). Land, added by accretion, owing to the gradual recession , 
of the sea, will become subject to the custom. 


(8). Documents were tendered in this case by the defendants 

° to prove that the land was covered by the sea within 
legal memory. Some of them were a survey of Walmer 
Castle in 1816 stating damage by the sea. 


Held, that they were not ‘public documents’, as they were 
‘not records affecting the King’s property or revenues, 

but were to serve temporary purposes only, and in no 

way affected Crown property, Crown revenues or Crown 

grants when the respective purposes were served. Nor 

are they admissible as records made by a degeased 

: official. in the discharge of hi$ duty; as it was not 
$ paved that they were made contemporaneously with 
i. | the doingeof something which it was the duty of the 
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deceased official to record, and there was no evidence 
as to what he was directed to do, or as to the sources 
of the knowledge on which the contente of the docu- 
ments were based. 


(4) Mapsand plans prepared by the directions of the Board of 
Ordnance jn 1641, 1644, 1647, and produced from the 
War Office, were not admissible as public documents, as 
there was no evidence to show how they camé to be 

$ prepared, nor as evidenceof reputation, for it is a well- ' 
known rule of law that, where evidence of reputation 
is admissible, evidence of particular acts ought not to 
be allowed. . 

(b). A map or chart published in 1887, and in the possession 
of the Admiralty, was not admissible, as it was not an 
Admiralty chart, and had not received the sanction 
of the Admiralty. 


(6). Depositions taken in an information by the Attorney- 
General in 1639 against persons who claimed to be 
entitled to the manor, on which the fishermen claimed 
the customary right, for causing the destruction of a 
bank between the sea and the manor were not admissi- 
ble as evidence of reputation, as they are only evi- 
dence of particular facts. 


Sturla v. Treccia, 5 A. C. 623, 648, explained. 
Mellor v. Walmesly [1905], 2 Ch. 164 distinguished. , 
Price v. Harl of Torrington, Salk, 285 referred to. 


W. Tasker and Sons, Limited Jn re: B 

Hoare v. W. Tasker and Sons, Limited [1905], 2 Oh, 387. 
Compdny-—Debentures—Debentures paid off and returned to Com- 
pany with blank transfers—Subsequent transfer of debenttres 
by Company—Retesue of debentures—Morigagor keeping aleve 
paid off mortggge against subsequent incumbrancers—Parv 

passu incumbrinces, ; : 
* A company issued debentures as a first charge en the property — 
of the company, who were restricted from crtating any mortgage or 
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charge in priority to or part passu with those debentures. A, to whom 
some of the debentures were issued, was paid off by the company 
and he handed them back with blank transfers. Subsequently the 
company re-issued them filling in the blank transfers with the 
name of B, and entering B’s ngme in the register of debentures in 
the place of A :— 


Held (1). That the debentures, by being paid off, had been redeemed 
i and so the transaction was not a transfer of the 
original debentures, but the creation of new qeben- 
tures, and that, therefore, could not rank pari passu 

with the original debenture-holders ; 


(2). Thatethe rule that a mortgagor who pays off an incum- 
brance created by himself, cannot setit up against a 
subsequent incumbrancer or creditor applies to a case 
where an existing incumbrancer or creditor ranks pari 
passu with the incumbrancer paid off. 


Otter v. Lord Vaus, 2 K. & J. 650, referred. 
(8). Per Cozens-Hardy, L. J. :— 


A company which has once issued debentures to the full 
authorized amount cannot, in the absence of express power, reissue 
debentures which have been paid off. A reissue means the creation 
of a fresh charge, and semble, the re-issued debentures require 
restamping. ° 


[In re: George Routledge and Sons, Limited [1904], 2 Ch. 
414, approved. 


"In re: Regents Canal Ironworks Co. [1876], 8 Ch. D. 48 dis- 
tinguished. | 





May v. Bellarlle [1905], 2 Ch. 605. 


Basement—Right of way—Agreement to sell land reserving “ rights 
of way” hitherto ewercised—Nale-deed with similar reservation, 
` but uot executed by purchaser. 


"From (807 te 1902 A was the owner of tenants Xand Y, and 
Als tenant of X used a way over Y, *AÀ agreed in 1902 to sell*Y, 
e 


e 
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the agreement reserving a right of way over Y in favorof X. The 
sale deed contained a similar resérvation, but it was not executed by 
purchaser :— l 

Held, that the purchaser and his successors in title taking 
with notice were bound to give effet to the reservation. 


Behirens v. Richards [1905], 2 Ch. 614. 


Injunction—Land-owner not injured hy trespass—Discrection to 


refuse injunction. 
. 


If the land-owner is not injured by a trespass, the Court hus tho 
discretion to refuse to grant an injunction to restrain persons from 
trespassing on the land. Where a person bought land on an'"unfre- 
quented part of the coast, and stopped up paths asserted by the 
dependants to be public highways and the latter removed the 
obstractions, the Court held that there could be no public rights 
of way between the plaintiffs and the defendants, and that 
the plaintiff was entitled to a declaration to that effect 
and for nominal damages, but the Oourt refused to give 
an injunction, as, im the present state of the neighbourhood, 
the plaintiff was not injured by the public use of the ways in 

* question, 


Huntley (Marchioness of) v. Gaskell [1905], 2 Ch. 659. 


Pegachice— Endorsement on writ, striking out— Final " judgment — 
Res judicata. 

(1). Where the Court thinks that the endorsements on a writ 

e are embarassing or otherwise are an abuse of the process 

of the Court, it will order them to be struck out in 

full, though the defendants may have applied to strike 


. out certain parts only, but the plaintiff should 
°  , be givenleave to issue writ claiming relief in proper 
e ] form. " . . . * : . : .. 
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(2). Per Cozens Hardy, L. J.— Final” as applied to the judg- 
ment on the trial of an action means final as opposed 
to interlocutory and does not mean & judgment not 
open to appeal. Buch a judgment operates as res-. 
judicata, though ligble to be reversed on appeal. . 





JOTTINGS AND CUTTINGS. ° 


Studies and Habits for Young Lawyers :—Part of Address by 
George Whitelock, Esq., before the Students of the Law School 
of the University of Maryland. 


In a field of endless versatility all collateral knowledge will be 
of value, but you can have but one life ambition. To the goal of 
_ professional attainment you must direct your course with undeviat- 
ing determination. Concentrate, then, on your chosen profession, 
and as the Veda says, let one-pointedness of mind be the watch- 
word. Study persistently, study according to the scientific method, 
and in the spirit of advanced research which you have already . 
acquired. Digest the decisions of the Maryland Court of Appeals 
and of the United States Supreme Court as the advanced sheets 
appear, and digest them so that you grasp the controlling principles. 
In these early days while time is yours and the shadows still fall 
to the westward, read treatises of the law, learn the Code of your 
State, and prepare articles for the legal journals. Determine to 
devote to these enterprises two particular nights a week at the Bar 
Library, and you will never regret the resolution. If you are con4 
templating matrimony, get the Law Library into the contract. 
Make thoroughness and completeness the rules of your conduct, and 
as you labor, do so with the receptivity which welcomes the new 
truth. It is the medieval attitude of work and prayer—Laboremus 
est oremus. 


Said the stately Wallis to your predecessors: . 


* Next to self- - possession and self-control, the working quality 
which will stand. you mast in stead, is clearness of mind and speech, 
4 


br] 
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Whether the stream be deep,or shallow, it matters little what 
golden stands lie in the bed, if men cannot be made to see them. 
Olearness of statement can hardly be without clearness and direct- 
ness of thought. This last, perhaps, is commonly a gift of nature, 
but there are few good minds in which discipline and use will not 
oreed a habit of it. Itis not given, as we know, to all men, to be 
eloquent, or great, or very wise, but he whose mind goes straight 
to its own purposes» and conclusions, and oan light the mjnds of 
other men along its processes as with the light of perfect day, has, 
as an advocate, as little reason as the best to rail at fortune.” 


And here another word of caution. Do not, regardless of 
intrinsic merit and for the mere sake of appearing in Court, take 
every case that is offered to you, for there will be many which 
clients know that older lawyers would not accept, but master the 
facts and the law of every suit in which you are actually engaged 
as counsel, whether for the plaintiff or defendant, and above all, 
try your own cases, and if necessary, without reward, the cases of 
any honorable lawyer, who will permit you. Self-reliance is the 
keynote to your success, and, as Thackeray observes, in every great 
crisis of life we must necessarily stand alone. Adopt the maxim of 

Moltke : ** First reflect, then dare"—4and while you should not invite 
defeat, do not fear it, for defeat is the surest means. of instruction, 
and with honor maintained, your very opponents will say gloria 
vicis. 


Strengthen memory by fixing in your minds both dates and 
references to authorities, and learn to think and to think jndepen- 
dently, and refrain from consulting your senjors as to what the law 
is until you have first thoroughly investigated for yourselves. One 
Segal fact gleaned by the attrition of independent research ia werth 
as a contribution to your development, a dozen which another man 
may casually tell you. Perfotm promptly and vigorously the duty 
which is obvious and immediate, and clients and success will assur- 
édly come, bnt do not take short or narrow views of life, and,” for 
the sake of present advantage, sacrifice a greater future. Do not 
confound the ephemeral with that which is eternul, the local with 
that ahich i 18 universal, the fortuitous with that which is ne¢essary 
god immutable. And do not permit yourselves to regard the purely 
provincial and archaic as invariably good because it is yours. - In' 
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short, be not like Sordello, who from his breezy parapet might 
look toward Mantua, but could not perceive the broader life across 
the near horizon : 

* Beyond the glades 


On the fir forest’s bogder and the rim 
Of the low range of mountains was for him 
No other world." 


. It has been solemnly adjudicated that your first duty is to the 
administration of justice, and you are undoubtedly priests of the 
temple, but your obligation to the court will permit you to serve 
your own clients with devotion. You must be a part, too, of the 
sentient, practical life of the community, in touch with its pulsation 
and progress, for with all your activity, you will need friends with- 
in and, without the professional circle, and to gain friends, be 
friendly. You will according to the legal maxim be known by your 
associates. If, Schiller, noblest of German poets, is to be believed, 
industry and friendship are the only ideals which will assuredly 
stand by you until the Blind Fury with the abhorred shears shall 
slit the thin-spun life.—( The Law Students’ Helper). ' 

m 

Freaks of Magistrates :— While the judges of our High Courts 
are ready to condemn legal practitioners for misconduct, they do 
not sufficiently realize the far greater responsibility which rests on 
them of checking and discouraging the freaks of subordinate judges 
and magistrates. Every such freak tends to bring the administra- 
tion of justice into contempt and should therefore be promptly 
taken notice of by the High Court or Chief Court and steps should 
e be taken to prevent any recurrence of it. We hope that the con- 
duct of the 2nd Class Magistrate of Pa-an in Burmah will attract 
the attention of the Chief Court. He convicted a 8rd grade advo- 
cate ofcontempt of court and sentenced him to a‘fine of Rs. 150. 
The alleged contempt consisted in (a) attending the court 5 minutes 
late, (b) placing his umbrella on the table, (c) telling the céurt that 
he could not attend if the case was posted for hearing at some 
out of the way place. What further charges there were it is not 
possible to gather from the mngistrate's orde» which is a farrago 
of nonsense. The style is as SE as the’ substance ‘and the 
' proceedings are printed below. 
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Thaton District—In the Court of tho 2nd Class Township 
Magistrate Pa-an. Crim. Miscellaneous Case No. 221 of 1905, Crown 
vs. Mg. Shwe Pon, 9th December 1905. Oase called. Advocate Mg. 
Shwe Pon present. Charge under S. 480 drawn out and under S. 481, 
Criminal Procedure Code. The Coprt has recorded the facts con- 
stituting the offence, the statement by the offender recorded. 
Sentence passed on Mg. Shwe Pon to a penalty of fine under Sec- 
tion 480, Criminal Procedure Code, for Rs 150. The fine was paid, 
vtde chellan No. dated 9th December 1905. Bailiff has 
acknowledged the receipt of fine on the same day. Under S. 12 of 
the Legal Practitioners Act, the proceedings is submitted to his 
Honour the District Judge Amherst and Thaton for any action 
that may deem fit by his Honour against 8rd Grade Pleader Mg. 
Shwe Pon. 


In the Township Magistrate of Pa-an Crim. Miscellaneous 
Case No. 221 of 1905, Crown vs, Mg. Pon, Advocate. Charge 
under S. 480, Criminal Procedure Code. The charge has been read 
out to Advocate Mg. Pon who has behaved before the 2nd Class 
Magistrate of Pa-an in a serious contempt of Court, 4. e., the 
offence which the culprit has committed is under Section 228, Indian 
Penal Code. Under S. 481, Criminal Procedure Code, the facts 
constituting such offence are these ; that at about 8 P. w. the case of 
Crown versus Nga Yin and 8 others under S. 880, Indian Penal 
Code, was called, the accused 4 in number allin custody being 
present before the Court : witness Mg. Tha Aung, Ist Class Ser- 
geant of Police was present in the witness box. Mg. Tha Aung 
stated that he had caught with fever and wishes to retur? home 
to-day: he was ordered to take oath at once and stand in the witness, 
bgx. Advocate Mr. Fetter was present, Sergeant M. Po. Nage, 
Court prosecutor, also present. Head Clerk Mg. Nyun present, 2nd 
Clerk Mg. Shwe was near the bench on his desk. Mg. Pon the 
8rd Grade Advocate came in after the case being called about 5 
minutes interval. His duty is he ought to be present when the 
Judge or Magistrate sits on the bench if he has any case. In this 
incident he had this case holding power of attorney for the 4 
accused and he apyfeared late, 4. e., 5 minutes interval. Petitions 
have already been called. The 2nd ground is he came in and laid 
his umbrella mixed with the exhibits placed on the table where ` 
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the advocate sat. He was asked that by putting umbrella on the 
table and the table being mixed with the exhibits and the umbrella 
was kept on the table which makes the eves,of the Township 
Magistrate to be quite confused with the exhibits, The Magistrate 
thereupon asked whose umbrella it was, Mg. Pon who stood on the 
chair addressed to the Magistrate it belongs to him. The Magistrate 
replied it is objectionable to keep the umbrella on the table where 
ib was mixed up with the exhibits. The exhibits are 2 head covers, 
2 longyis, one jacket and one oar and the yins. The yins and the 
kamauks and hlawdet placed near the wall and the rest on the 
table where the Advocate Mg. Pon puts his umbrella on. Mg. Pon 
was changed his disposition, abruptly took his umbrelle and pub it 
again near the chair, the Court found Mg. Pon is impertinent and 
insubordination which on the previous occasion he interrupted 
the Court and shewed a disgraceful sign of intemperance, the court 
on examining and taking up the case after the witness. Petition 
writer Mg. Bouk has put in box, the Advocate Mg. Ba Pu, asked 
the Court to pardon him as the Mg. Pon being young and un- 
accustomed and moreover just left from school and got advocate- 
ship having had not enough of training and not appearing in the 
courts in the big town: Mg. Pon first refused to apologise it ; as he 
was quite unable to control his temper, however the Court has given 
him enough of time: the reason was the Township Magistrate does 
not wish to have had any unfortunate fracas and w&nts to be all in 
a familiar way. On the repeated persuasion of Mg. Ba Pu who 
had forethought in the matter, Mg. Pon sunk down and asked 
apology in the open Court in Burmese = * * * 
* * d * " His expression was at that time, I 
remember it was about 6 months or more ago, in a very low tone 
and,his face was quite red. Now in the present affair Mg. Pon 
has started again I am compelled to ask what dress he made 
on his f8et. Advocate Mr. Fatter said country made shoe with 
socks in black colour. Mg. Pon states his shoe is an English 
pattern shoe bought from Big Bazaar. The Court replied that 
he does not question about the shoe affair which he noticed many 
in the newspaper, but the advocate's version wgs he wants to get 
out the matter of shoe question. The final defision is. the*shoe 


. being understood by Sergeant Mg. Tha, Aung and Mg. Fatch i 


was a country made shpe imitated of an English pattern. - The 
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- question about shoe matter I have already had an experience and 
read the orders contained in the «Cook's Manual" about 5 or 6 
years ago. I did not go about the shoe question in this moident 
about the umbrella question. Mg. Pon answers are ' I brought it 
into the Court as usual and have algo done it this time. The Court 
has ordered me to remove it. I did it. If the Court would not 
order me I would not do it. I do not know whether I am right to 
! remove it or not” (en the conversation of this question), Mg. Pon has 

somewhat lost his temper and behaviour changed ahswers to Court 
^ in a most inquisitive sense. The Court has to end this at being 4 
| to 3 o'clock a criminal non-bailable case has yet to be proceeded 
with. Mg. Pon was informed under 3. 480, Indian Penal Code, his 
* behaviour will be attended later on, but he has not been kept in 
^ custody which the court has authority to do so. The case was 
called Crown vs. Nga Yin and 3 others, Mg. Pon asked fhe court 
and the sergeant was in the witness box to allow him to depart 
from the Bar. The Court simply referred to Mg. Pon to go to 
the clerk and to read out the order. Before the witness being 
examined and just going to be examined, Mg. Pon interrupted 
intentionally to court. He is appearing in this case, heis unable 
to go out, he does not state he has been forced to do so on the call 
of a nature Mg. Pon did examine the cross questions to the sergeant, 
The sergeant wants to call more witnesses as the sergeant has failed to 
. appear at the first hearing. In fact on the sergeant’s testimony being 
, recorded some more witnesses are bound to be called even by the 
.. Court,the advocate Mg. Pon being in experienced and high-minded, 
naturally the advocate of the 8rd grade in a small town like 
Pa-an make himself to be somewhat imitated Barrister. They 
g0 against the Township Magistrate if they can upon a matter 
. *of integrity and by malicious complaints sided by them, if ethey 
can or instructing them, i. e, poor ignorant classes. “ Don’t stand 
to go to Moulmein petition ‘about it to the Commissioner, &c. I 
am only giving my superiors the deeds of some classes of advo- 
cates of the 8rd grade. I did not say Mg. Pon did this my present 
judgment does not prejudice the advocate Mg. l'on to be influenced 
my mind onthe aforesaid account I have detailed about it. The 
aboye has been read out to Mg. Pon, whose reply is as follows, I 
. did not commit the contempt of court, Finding Mg. Pon has 
behaved impertinent and insolent manngr when checked by the 
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court regarding umbrella affair. Jhe court calls for an apology, 
yet Mg. Pon give no sign whatever. The 2nd ground is Mg. Pon 
interrupted the court when witness Mg. Tha Aung who was ill 
and wanted te go away at once. The 3rd ground is when the case 
is adjourned for more witnesseg Mg. Pon wants to record which he 
has asked the court not to allow to call more witnesses and the 4th 
ground is he wants to record he is not going to appear if the case 
is fixed at Zathabyin for reasons he does not got fees for his 
journeying. ‘he court after concluding the diary and before 
being and still writing and attending in the writing interrupted 
again in presence of Sergeant Mg. Tha Aung and Mg. Nge most 
disgracefully. Mg. Pon said he wants this to be recorded again. Mg. 
Pon is the son of a pensioned Thugyi; he came here because his 
uncle is the Head Clerk, Mg. Ba Thaw in the Sub-divisional 
Officer’s office and might get cases he had more cases than any 
one ; he is a bright young man, but quick in temper and misbehavi- 
our one. A deterrant lesson is called for being his second offence. 

Order.—Mg. Pon is fined under S. 480, Criminal Procedure 
Code, to Rs. 150 (one hundred and fifty), if the fine is not paid, I 
shall pass the next substantive sentence, 

"m 

Brougham and Oratory :—Brougham had carefully studied the 
art of speaking. He made it the subject of his address as Lord Rector 
of the University of Glasgow, in which he imparted some valuable 
lessons to the students, He advised his auditors not to rest content 
with the English or Latin orators, but to go back to Demosthenes. 
He recommended the practice of “ translating copiously” from the 
Greek. He urged upon his hearers the importance of constantly using 
dhe pen, following the advice of Cicero, who justly said, * Nulla res 
Lastum ad decendum proficit quantum scriptio.” “I should lay 1t 
down as a rule," said Brougham, “admitting of no exception, that 
a man will speak well in proportion às he has written much.” He 
himself wrote and re-wrote whole speeches over and over again. In 
hig youth he was constantly looking out for hints in the art of 
oratory.—(The Law Students’ Helper). 


* 
# * 


Becretary Shaw's advice to Graduates.—Secretary Shaw, in 
introducing hig speech, said :—I was glad when I was invited 4o 
` come down to Grant University, an institution of which I had 
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heard so much and knew so little I knew it stood on historic ground, 
and if there was any place in the world where strong men and 
women ought to be reared and sent forth into life well equipped, 
it was at the foot of old Lookout mountain and within a stone’s 
throw of Chickamauga. (Applause.) . 


I knew I couldn’t deliver a lecture—or rather, didn’t know, for 
I had never tried. I did not come to deliver an address but to 
give expression, if possible, to some common sense. e 


I am safe in assuming that each of you desires to succeed. The- 
oretically, nothing is easier. Practically, nothing is more difficult, 
Ask the first man you meet on the street and hw will tell you, how. 
Any school boy can write the formula of success, It is no longer & 
secret. If any of your lives end in failure, it will not be for want of 
subject, nor for the want of luck ; but for the want of capagity, or 
for want of industry, or energy, or perseverance to put in operation 
a course of conduct which you are now fully aware is essential to 
success. Believing, therefore, that you know the formula, I con- 
fine my efforts to an attempt to reinforce those essentials which you 
already know. 


What Heducation means.—Jlf I were to say that no uneducated 
man ever succeeds, it would be unnecessary to define what I mean 
by education. Men succeed who can neither read nor write, but they 
do not succeed without education. Men go through college, take post- 
graduate courses, and then sometimes fail for want of education. 
Education does not consist in simply knowing certain facts. If it did, 
some one would tell you how many facts you must know ig order 
to be educated. Facts are cold, Education is mental warmth, If I 
were to criticise modern educational processes as pursued in thes 
schools, I would say that the average school, the average academy, 
and the average college are building too many granaries and’ not 
enough grist mills. You can bay for 25 cents a vest pocket volume 
containing more facts than any one man, living or dead, ever knew. 
(Laughter). But you might commit the entire volume to memory 
and justify your friends in calling you a walking encycloposdia, and 
you would still remain uneducated. You would be quite well 
informed, but you Would not be educated. Education is a dr&wing 
owt process as distinguished from a cramming procegs. An educated 
man is able to take facts, like grain, and geind them, bolt them, ` 


à 
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leaven them, knead them and bake them, Then he has something 
possessing a market value. Capacity for success, therefore, is ca- 
pacity to think, to reason, to weigh, to adjust, to deduce, to conclude, 


to decide, and then to act upon the decision. 
e 


Drudgery in line.—There is little in life but drudgery, and yet 
I think successful men are seldom conscious of doing drudgery. 
Possibly you will not grasp that thought. Let me put it in another 
way. Very likely most of you graduating to-day will be seeking 
employment to-morrow. If you take my advice, you will never work 
for hire. If you work for hire you will never rise higher, (Laughter.) 
If you work for hire, life will have little elsefor you but drudgery, 
and eight hours per day—ten hours per day, at the most—is all you 
can stand and keep your health. But if you work for the accomplish- 
ment of the thing which you are employed to do,you can work sixteen 
or eighteen hours a day and grow fat (Applause), and life will be full 
of sunshine and of song. God implanted in the human mind n 
desire to do things. Capacity to do things is a divine attribute. 
And among the abiding pleasures of life is the inspiration of results 
wrought by what the observer calls drudgery, but which never 
proves distasteful to the performer, for his mind is fixed' on the 
result and not on the steps leading thereto. 


The chances are that inside of ten years some of you will think 
he has missed his calling. This will be a false conclusion, Doubtless 
there are exceptions to the rule, but as à rule, he who succeeds nt 
one thine would succeed at another, and he who fails at one would 
fail at another. Conditions seldom adapt themselves to the indi- 
vidual, and the individual who fails to adapt himself to one set of 


conditions would not be liable to adapt himself to any. ‘The trulye 


educated, the self-poised, self-contained, self-impelled and self- 
controlled man is necessarily self-adju&ting. 


tf asked to offer advice on the subject, I should recommend 

that you accept a position at the foot of a ladder entering at least 

two or three stories. This will afford you an opportunity to rise. 

Work is no more honorable on the top story thanein the basement; 

but it is & little Inore desirable, and the pay is better. It yon do, 

your work at the foot of the ladder better than any one else, you 
5 


å 
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will have access to the story*above. But don't try.to get second- 
story pay for first-story work. (Applause.) 5.05 


What i8 success.—Finally, what is success? A few years ago I 
attended the funeral of a very dear friend. From the humble porch 
of his little frame cottage I looked out upon those who had gathered 
to pay their last sad respects toa neighbour and a friend. The 
street to the right and to the left was packed with people fora 
block, and out in front for two blocks, 


As far as I could see I observed men and women in tears. The 
departed had been a practicing lawyer ; he had been county surve- 
yor ; he had been a member of the school board ; he had been 
commissioner of the land office; he had been for years superintend- 
entofa Sunday school; he had been governor of hisstate; he 
had been a member of congress, but in no one place had he tower- 
ed above others who had held similar positions. But in no place, 
either as husband, or father, or neighbour, or friend, or teacher, or 
official, had he ever failed to measure up to the full stature of a 
good, clean, honest, upright, high-minded man and Christian gen- 
tleman. Andlsay to you, that whether the position be high or 
low, whether responsibilities be many or few, he who fills the mea- 
sure fo the brim, be the measure large or small, achieves success. 


“ There is difference between a young man looking for a sitna- 
tion and one looking for work.” 


“I don’t know how itisin Tennessee, but up in Kentucky 
they have a surplus of attorneys but not too many lawyers, Plenty 
of doctors, but too few physicians. Too many pedagogues, bura 

e scarcity of teachers. Lots of store keepers but few merchants” 


“The country has reached the point where it is willing to pay 
any price for excellence," 


*t There are more $ 10,000 jobs than you can find 310,900 men 


to fill. ‘There are plenty of men willing to take the ten thousand 
dollars.” l 


e 6 
x “Tho world of ours keeps a one price store. Who pays the 
price, gets the goods.” ° 


evidente than your case needs, 
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“ This present’ generation is weak in self-reliance. Self-conceit 
and self-reliance are not synonymous, I said that the present 
generation is weak in self-reliance.” 


“Two men were rushing*into the same battle. One of them 
was very pale. The other said, ‘I believe youre frightened.’ 


‘Yes,’ replied the other, ‘if you were scared as badly as I am, 
you'd, run." ° 


Secretary Shaw traced the training of Axtel, the great trotter, 
and drew sore applications that are in form as proverbs. Follow- 
ing are some of them: “It’s a great thing to have good ancestry 
—you want to be careful about that. You want also to be careful 
that your grandchildren have good ancestry. It’s a great thing 
to have a fine physique. It’s & great thing to have good environ- 
ments—A xtel was never turned ont with the scrubs, 


“ Axtel discovered when under the lash that he could trot 
faster than he could run. It’s a great thing to know what you can 
do even though it be learned under the lash.— (The Law Students’ 
Helper). 


+ 
*ox 


Principles essential to a lawyers success.—Rome few short 
rules I venture, even before this experienced assembly. Forget 
yourself in your cause, Never make atrial or a speech an 


occasion of self-display. Never, if possible, try a cause without 


thorough information and preparation. Abstain from giving more 


Never rely on your adversary 


e . . . . 
to make up your case. Beware of cross-examination—it is an 


edged tool. Regard it, generally, as best defined to be the 
art of determining, as by instinct, what questions not to ask. Never 
do anything or say anything merely to please your client, nor sub- 
mit to his non-intelligent whims. It is his interest, not his whims 


ow his wishes, that you are to consult. Admit but one motive, to 


wit: the fairly gaining his canse, and accustom yourself to seek that 
from sense of right. The client will pardon everything to success, 


—(The Law Students’ Helper). e 
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INDIAN LEGISLATION FOR 1908-1904. 





For the two years noted above there were 31 Acts passed 
by the Imperial Legislature and 24 Acts* passed by the Local 
Legislatures. Of the latter 9 were passed by the Bombay Govern- 
ment, while 15 others were passed by the Madras, Bengal and Punjab 
Governments. The subjects are as varied as they may be expected 
to be during a period of two years, and we shall give a brief resume 
of the course of legislation for the period. 


The Short Title, Repealing and Amending Act :—In the very 
first Act of 1903 the Supreme Legislature attempts to shorten the 
title of many old and modern enactments. The amendments made 
in the wording of Acts are due to a change in circumstances. For 
instance, Punjaband Burma had been formerly under the charge of 
Chief Commissioners. Now they have been raised to Lieutenant- 
Governorships. Oudh also was under a Chief Commissioner. W hen the 
North-W st Provinces were constituted into a separate Lieutenant- 
Governqrship, Oudh came under the charge of the Lieutenant-Gover- 
ner of the North-West Provinces and recently there has been a 
change in the designation of the province itself. What was formerly 
known as the North-West Provinces and Oudh is now known as the 
United Provinces of Agra and Oudh. “The necessary amendments 
have therefore to be made inthe several Acts referring to the 
Lieuténant-Governors of the North-Western Provinces and the 
Punjab and the Chief Commissioners of Oudh and British Burma. 
By Act I of 1904 the Bombay Legislature framed a General Clauses 
Act simifar to the Madras General Clauses Act #nd the Genenal 


— i = 


* This does not inelude the United Provinces andeBurms Acts of 1908 and 1904 ° 
nd the Punjab Acta of 1904. e 
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Clauses Act passed by the Supreme Legislature, The Act states that 
certain terms will be used in a certain sense in all Acts passed by 
the Bombay Legislature after that date and it also contains certain 
general rules relating to such Acts. 


Coufis :—A. consolidated enactment has been passed for the 
courts of the Central Provinces (Act II of 1904). It is just like the 
Civil Courts Acts of the several presidencies; only we find new 
courts in the Central ProvincesCourts Act which we donot fiñd inthe 
other Acts. One such is the Divisional Court. The original jurisdiction 
of the Munsif is limited to suits or proceedingsof a value not exceed- 
ing 500 Rupees, while in the'case of the Sub-Judge the value should 
not exceed 5,000 Rupees. In Madras and Bengal it is different. 
The jurisdiction of the Munsif extends to 2,500 Rupees, while 
that of the Sub-Judge is unlimited as to pecuniary extent. 
S. 3 declares the Court of the Judicial Commissioner to be the 
highest Court of Criminal Appeal and revision except in reference 
to proceedings against European British subjects. The exception 
is of course consistent with the provisions of the Criminal Proce- 
dure Code on the subject’, but our complaintis that there should 
be one court and one form of trial for our European brethren, 
while there should be another court and another form of trial 
for the non-European. If the European has no faith in the Court 
of Judicial Commissioner, does the Government expect that a 
native can haveany? Ifthe Court of the Judicial Commissioner 
cannot be safely entrusted with finally adjudicating upon the 
merits of a Huropean’s contention in a criminal case, how can it 
be safely entrusted with finally adjudicating similar contentions in 
the case of a native? The Judicial Commissioner, be it remembered, 
is always a European, and if a European in a criminal case cannot 
have faith in the judgmeni of another Huropean, how can & native, 
an utter stranger, have faith in such judgment? The reason for 
the existence of the distinction might have been apparent once 
when the British did not introduce their own judges and law for the 
administration of justice, but retained the old system prevailing at 
the time of the Moghul rule. But now the old order of things has 
given place to aenew. Courts apparently upon the model of the system 
prevasling in England have been estabhshed. The only justifica- 


"1, Of, Police Act V of 1861. 
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tion for retaining this difference in treatment is that the European 
generally belongs to theruling raceand members of that race must 
have a different treatment from the natives. ° 


Closely connected with the subject of Courts, if not forming 
part of it, is the extension given to the scope of probate granted 
by High Courts and District Courts in certain cases. Act VIII of 
1908 confers power on the High Court to grant probate having 
effect throughout British India, and on the District J udge in cases 
where the value of the estate affected beyond the limits of the 
province does not exceed ten thousand rupees. But for this enact- 
ment probate granted by one High Court cannot have effect in 
places within the jurisdiction of the other High Oourts. Tbe 
system of establishing several High Conr‘s in India, each High 
Court having jurisdiction only within certain definite areas 
may be advantageous in one respect but is disadvantageous 
in another respect, We have upon the construction of the same 
statute different interpretations and there is often a hope- 
less conflict of views upon the same matter among the different 
High Courts, not to speak of the conflict in the same High 
Court. There is no proper machinery for bringing about harmony 
in the Jaw. The necessity for such a harmony need hardly be dilated 
upon. Suffice it to say that in Trimble v. Hull’, Sir Montague 
Smith observed: “ [tis of the utmost importance that in all parts 
of the Empire where English Law prevails interpretation of that 
Law by the Courts should be as nearly a8 possible the same." 
If this should be so as between provinces situated in different 
hemispHeres or divided by vast oceans,there must bea stronger neces- 
sity for this uniformity in the same province or country such as India. 
There isof course the Privy Council to bring about this uniformity. 
But this is a very costly machinery. Besides it moves very slowly 
and of late the prestige of the Privy,Council has considerably gone 
down. Not that we say the prestige of the HighCourts is very high. 
Some of the High Courts have ceased to maintain the old prestige. 
At any rate there is a marked deterioration in the calibre of-some 
of the judges appointed in late years. The remarks of Carstairs may 
be usgfully remembered in this connection * A The next want is 
the want of prestige in the Conrts. It is notorious that .. 4.the' piok 


J; (1879) L.R. 5 A.C 842 at p. 345. 
2. BrĦish Work in India, p. 288. 
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of the bar are not secured, and, that the bar dominates the bench in 
most courts. The Law Courts are supposed to be entrusted with the 
task of enforcing the will of the Btate..... But it is in very many 
cases believed, too often with justice, that there are pleaders at the 
bar who can get out of the court what decree they please......Setting 
aside all questions of honesty, this is the natural consequence of 
having at the bar intellect stronger and experience greater than 
those on the Bench?" Instead of a Privy Council sitting far away 
from India, it would be well to have one court of final resort for all 
India distinct from the several High Courts and Chief Courts. The 
pay must necessarily be higher so as to secure the pick of the bar 
both here and in England, and a few of the High Court Judges 
may also be selected. This Court besides being a final Court of 
Appeal may also bea court of reference end revision, Where 
there is a conflict of view between two or more High Courts it must 
be referred to this Court of final resort. In this way uniformity of 
decision and consistency in practice can be arrived at. 


Military defence :—Act VII of 1908 deals with this subject. 
The Act authorizes the Local Government to impose restrictions 
upon the use and enjoyment of land in the vicinity of any work 
of defence or of any site intended to be used or to be acquired 
for any such work in order that such land may bé kept free 
from buildings or other obstructions. To maintain fortresses and 
‘make them ready and effective when occasions should arise is no 
doubt proper. But this does not solve the question of military 
defence which is now, thanks to the warnings of Lord Roberts, 
becoming one of the burning questions of the Empire. It pannot 
be denied that the strongest bulwark of the defence of India 
“does not consist in buildings of stone. or of brick, bué in 
the people themselves, We are told that our standing army 
should be. raised and that the additional men consequent upon 
this increase should be recruited from England. The theory 
upon which this proceeds is that the English people should” not 
trust the sons of the soil with the defence of their country, 
but should send persons from England to defend India, That this 
feeling gf distru&t exists not among any irresponsible Body of 
people but among those responsible for the Government of India, 
has been illustrated jn a marked manner even recent]y by the treaty 
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of England with Japan. To repele possible Russian invasion the 
British Government of the day has stipulated for an offensive and 
defensive alliance with Japan. It is nothing short of & national 
disgrace to be told that 300 and odd millions of people inha- 
biting this vast Empire haveenot strength and capacity enough 
to defend it, and it isa humiliation, even worse than that felt 
when Lord Curzon indicted the whole Eastern nations as liars, to the 
sons of the soil to see that the British Government should find 
the necessity of inviting foreigners to defend India (of course 
only when the occasion should arise). When the object is not to 
rule India by the sword but only by the heart, it is not easy to com- 
prehend the reason for this distrust. If the mission of the British 
rule is only to rehabilitate the people who inhabit this vast territory, 
the only way to defend India is to treat the sons of the soil as 
friends interested in the defence of their country. To be friends there 
must be mutual confidence. Otherwise there 1s no justification for 
friendship. A United India under the rule of the British sovereigns 
having been practically realised, the problem of military defence is 
not solved in our opinion until the Government trusts the natives 
and introduces a system whereby each adult male in India is trained 
by compulsory education for the defence of His Majesty the King 
Emperor and the Empire. A partial solution of the problem is to 
extend the volunteer system, which is now practically confined to 
the Europeans and Eurasians, to the natives of whatever caste or 
creed. Every son of the soil, whether he be a Hindu or a Mahomedan 
‘or a Christian, ought to consider it to be his duty to defend. the 
Empireaagainst any foreign invasion and we feel sure that jiii 
will respond to the call if made. 

* Legislation concerning the Border Miltary Police (IV of 
1904), the compulsory acquisition of Military Transport Animals 
(Punjab Act I of 1908) and the officers authorized to convene 
Court Martial (Indian Articles of War Amendment Act XIII of 
1904) needs no detailed consideration. 

Monuments :—Probahly the chief legislation thongh not the 
only one for which we must be grateful to Lord Curzan’s regime 
is the one dealing with the preservation of works of ancient art 
(VII ‘of 1904). By the preservation of thefe we are able to 
preserve our ald ideals and it is also,an inducement for us to 


" work stil further andenot to fall from those ideals, In order 
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to advance well in society weemust have high ideals of life, and 
the consciousness that our ancestors had high ideals and acted 
up to them is areal incentive to progress in the future. If we 
are proud of our past, there is an incentive to exert ourselves 
still better and make ourselves worthy of thefuture. While Act VII 
of 1904 deals with the subject of ancient monuments, there was also 
legislation concerning a memorial for what we may call the 
present—we mean ‘the memorial to the great and good *Queen 
Victoria. Even without the memorial in the shape of the build- 
ing proposed to be built and dealt with in Act X of 1908, the 
great and good Queen will live down to posterity. The greatest 
living memorial of her is the one furnished by herself—the 
famous Proclamation of 1857, rightly called the Magna Charta 
of the Indian people. Unlikethe Magna Charta of the English 
people which was wrung by them from the unwilling King John of 
England, our Magna Charta was graciously and willingly granted by 
Her Late Majesty the Queen-Empress and for this among others she 
has been righily called the great and good Queen. We have been 
told on good authority that the document containing this Magna 
Charta was written by the good Queen with her own hand. 
In the Magna Charta we see & permanent memorial of all the 
good qualities of Her Late Majesty. Jt reminds us of the 
extremely characteristic solicitude of the good Queen for the 
welfare and prosperity of the Indian people. Having this 
Magna Charía as a permanent memento, need we have any 
other memorial of the good Queen? Or, if we have one, it cannot 
be so effective as the Magna Charia. These are days of memo- 
rials,and such memorials in the case of great personages assume 
the shape of statues. Although no objection may be taken to out 
“having memorials of great persons, we think it to be a folly to 
expend large sums of money on such unproductive things such as 
buildings and statues. Besides looking at the appropriateness of 
the memorial, we must also look at its utility. In the ouso, of a 
sympathetic ruler the only appropriate and useful way of perpetuat- 
ing his memory is to utilise the fund made up of subscriptions 
which may be collected not in erecting statues or making portraits 
putin sqme.objefts which were regarded as useful and beneficent 
*by the ruler whose name.is proposed to be perpetuated for actually 
promoting those very objects -during his regime. 
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Registration of Land Transfer:—In Bombay, an Act (IV 
of 1903, was passed for the preparation and maintenance of a 
record of rightsin the lands of the Bombay Presidency. It 
i8 based upon a Bengal Act which provides for a similar 
record of rights. One of the sections enacts that a plaintiff 
should annex to the plaint a copy of the record of rights made 
in respect of the land, and that if such plaintiff fails to pro- 
duce it witbin a time to be fixed by the Oourt, the plaint may 
be rejected under S. 54, Civil Procedure Code. The object is that 
the Civil Courts and all concerned rhould have facilities for 
knowing the rights of various persons in the lands in the Bombay 
Presidency. lt remains to be seon how far this object will be 
attained. Bombay Act ITI of 1904 provides for the survey of Khoti 
lands, and for the rectification and amendment of the settlement 
register. The settlement register is to contain among other things 
the description and amount of rent payable to the khot by each 
privileged occupant. Transfer under the Bengal Tenancy Act of 
certain permanent tenures and holdings were validated by Bengal 
Act I of 1903. The system of Registration of Transfer being 
found to be useful, it was found expedient to amend certain sec- 
tions of the Transfer of Property Act relating to mortgages (VI 
of 1904). Before this amendment, mortgages for an amount less 
than 100 Rs. might be madein writing but no registration was 
necessary. Now, whenever there is writing, there must be registration 
and no simple mortgage can be created except by registered instru- 
ment, In the case of a conditional mortgage, an usufructuary 
mortgage or a Welsh mortgage, a mortgage for less than 100 Rs. 
may be created by delivery of property. An equitable mortgage by 
deposit of title-deeds may be made in Moulmein, Akyab and Bas- 
sqin (besides the towns of Bombay, Calcutta, Karachi, Madras and 
Rangoon). The amendment of the existing provision as to leases 
has béen necessitated by the decision of the Madras High Court 
in Verananda Nadar v. Miyakan Rowter!, according to which the 
exemption as to registration of leases which the Governor-in-Council 
was competent to make under the Registration Act did not 
apply to leases to which the Transfer of Property Act was 
applicable. According to the amendment, the local Government 
with the previous sanction of the Governor-General may direct by 
ee — —— — 
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notification -in the local official Gazette that leases of immoveable 
property other than leases from year to year or for any term ex- 
ceeding one year qr reserving a yearly rent or any class of such 
leases may be made by unregistered instrument or by oral agree- 
ment without delivery of possession» Otherwise the rule is that 
leases other than agricultural should be made either by registered 
instrument or by oral agreement accompanied by delivery of 
possession. . » 

The Chota Nagpore Tenancy Amendment Act provides for res- 
trictions on the transfer of raiyats’ rights, registration of transfers, 
circumstances under which the raiyat is liable to be ejected, the 
procedure for execution of decrees, the non-maintainability of suits 
for rent where an order for the preparation of rights respecting 
land for which rent is claimed has been made, &c. 


Impartsble Estates :—The decision of the Privy Council in 
Sartaj Kuari v. Deoraj Kuari! having been followed by the 
Privy Council in a case arising from Madras (The Pittapore case?) 
and it being admitted by all (not excluding the Counsel in 
the High Court? who argued in the Psttapore case for the appli- 
cability of the doctrine laid down in the Sartaj Kuar?s cage!) 
that the doctrine therein laid dowu was inconsistent with the view 
up till now prevailing on this subject on this side of India, the Im- 
partible Estates Act was passed partly to give effect to this view 
and partly to avert the consequences apprehended from the decisions 
of the Privy Council. It was thought and very rightly too that if this 
Act was not passed there would be no impartible estate left in the 
hands of the original holders or their families. A list qf the 
Impartible Estates has been appended in the schedule. At, first 
there were only temporary Acts, but a permanent Act was passed ° 
in 1904. (See Madras Act IIof 1904), This Act declares that the 
estates mentioned in the schedule to that Act are impartible. So 
that where an estate mentioned in the schedule was impartible by 
family custom before the Act, the family custom could be given up 
and the estate might be divided *by the members of the family. 
But after the Act, this is not possible. S. 4 imposes restrictions on 
alienations by the, holder of the impartible estate for the time 
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* 3, See the Judgment of Mr, Justice Bhashyam Iyengar in Vidfapurna Thirtha- 
quas v. Vidyanidhs Thirtha Swami, I, In Be, 27 M. 485 ab pp. 468 to 461, 
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being.. His powers aro only similar to those possessed by the 


managing member of a Mitakshara joint family other than a father 
or grandfather. Certain kinds of permissible alienptions are stated. 


In Bengal where the estate of tenant in tail recognised in 
English Law has been made familiar by the English Bolicitors 
and where wills and settlements containing devises and gifts of 
such estates are common notwithstanding the decision of the 
Privy Council in the Tagore case holding that such estates are 
unknown to the Hindu Law, the local legislature has, by Bengal 
Act III of 1904, validated these estates to a certain extent. 


People there will feel some relief at the abrogation of the 
role laid down in the Tagore case that a donee must be in exist- 
ence in order that he may validly take under a gift or devise 
and it is hoped that the Supreme Legislature will take it into 
its head to introduce a bill for abrogating this rule for all people 
governed by Hindu Law and extend it to all gifts, settlements 
and wills made by such people. For cases governed by this 
Bengal Act “son includes a son born after the execution of a 
settlement” and we must thank the Legislature for this mercy 
however small it may be. 


The scheme of the Act is to validate a settlement crenting 
a tenancy in tail for three lives. After the life of the third tenant 
for life, the eldest or only son of such tenant shall hold the estate 
absolutely where the settlor held the estate absolutely at the time 
of the settlement, but if the estate belonged to a joint family of 
which hê was the Karta or to co-sharers of whom he was the sole 
manager, then the eldest or only son of the third tenant for life 
shall hold the estate as a Karta or sole minager as the case maye 
be during his life. The rights of the other members or co-sharers 
are not #ffected. It is open to & tenant for life to apply for permis- 
sion to the Local Government to make a supplementary settlement 
under Ss. 14 and 16 and when this is made and grantéd the 
tenancy will continue for a further period of two lives excluding 
that of the person applying for permission to make the supple- 
mentagy settlement. It is doubtful whether atjvantage will be 
taken of the benefits of the Act in the case of estates Reld by a 
joint Hindu farfily or by co-sharers, as the Act requires that a 
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settlement should extinguish, though for a time (namely three 
lives) the present rights of the members and co-sharers. If all the 
co-parceners and co-sharers having rights at the time of the 
settlement are made equally tenants for life and the Karta is made 
sole manager and the income is made divisible among such tenants 
and a second estate for life is created in favor of the eldest or only 
sons of such tenants for life and a third in favor of the eldest or 
only sons of such eldest or only sons then it may be advantage will 
be taken more freely of the provisions of the Act. Persons holding 
self-acquired or separate property may take advantage of this Act. 


Commerce, Economics and Industry :—The attempt on the part 
of Mohammed Taghlak to introduce paper money was thonght to be 
a mad one and proved to be a complete failure. But times have 
changed since then and the methods pursued now are different. 
It has now been possible to legalize the tender of 5 Rupees 
notes in respect of any sum of 5 Rupees and upwards due 
by the Government of India or by any body corporate or person in 
British India or in respect of any revenue or other claim to the 
amount of 5 Hs. and upwards due to the Government of India. 
A distinction is drawn between currency notes issued from 
any town not situate in Burma and from a town so situate, but this 
distinction and the consequences of such distinction are not mate- 
rial for our present purpose. In these days of large commercial 
activities, convenience of the people have to beattendedto, Where 
large sums of money are due or are wanted, it is convenient both 
to the obligor and to the obligee if they can discharge their 
obligations by payment in currency notes. Paper nfdney is 
portable and convenient in other respects. The security depends 
eipon the credit of the Government (or party) issuing the same, 
and where it is made payable at any time and people are sure of 
payment whenever they want to exchange it for the current coin 
of the realm, the security is assured. The substitution of a new 
section for S. 17 of the old Act has this object in view. e 


Legislation apparently intended for the benefit of planter and 
his labourer was passed by the Madras Government (Madras Act I 
of 1908). The Arct only comes into effect by notification bẹ Local 
fiovernment which is empowered to extend the provisions of this 


Act to such local areas as it may direch. When the Act is so 
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extended the provisions of the Brgach of Contract Act, 1859 will 
cease toapply. At the time of its passage in Council, the native 
members raised objections to the passing of the Bill as it was 
apprehended that the Act gave undue powers to the planters 
without any corresponding safeguards to the labourer against an 
abuse of the exercise of those powers. The planters, at any rate 
their representative in the council, hailed the passing of the measure. 
It may be curious to note that in the places in which the Act has 
been extended, the planters do not want this Act unless certain 
amendments are made which will take away even the little safe- 
guards which the Act provides for. The conditions of labour are 
regulated by the new Act. The contract of labour should be m 
writing and in a form prescribed by the Local Government, should - 
not exceed the period of one year and should be signed with a certain 
proviso, not material for our present purpose, in the presence of a 
magistrate or other person authorized by Local Government. A 
person less than 18 years but of the age of 16 years and upwards is 
competent to enter into a labour contract. The contract is determi- 
nable on 8 months’ notice in writing or without such notice on 
reasonable grounds being shown to the Magistrate. Disability on 
the part of the labourer from completing his contract by reason 
of accident or illness is such ground, and the terms upon 
which the contract is to be determined, if not agreed to by 
the parties, may be settled by the magistrate. Provisions 
intended to promote the comforts and health of the labourer have 
also been made. The employer is bound at his expense to provide 
for the] labourers employed on his estate snch house accommodation, 
water-supply, sanitary arrangements and medical attendance as the 
elocal Government may by rule or by special order prescribe. 
When the labourer is incapacitated by illness or accident from work, 
he is entitled to claim fromthe employer lodging, medical care, and 
to food’ or subsistence allowance at the rate of 2 annas a day. Of 
course, during such period he is not entitled to claim wages in addi- 
tidh. Although, according to Sir Henry Sumner Maine, thé move- 
ment of progressive societies has hitherto been à movement from 
status to contract and though the principle of latesos faire has held 
pre-efninent sway for some time, it has been found that under the 
altered conditions of society full play cannot be given to this priy- 
` eiple: Collectivism hag closely tojlowed the heels of indiyidualism 
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and therefore although the objeat of individualism is to have liberty 
of action, all serious thinkers are veering to the opinion that 
the desired result will not be attained and that there will 
be a lapse to virtual slavery if the State does not step in and 
impose impediments. Of course the object of imposing them 
is to give liberty of action to all classes of the community ; 
otherwise one class will come in the end to domineer over 
the other. This mischief is nowhere more aptly illustrated than 
in the case of the American trusts. The object of the Planters 
Labour Act is to maintain an even balance as between the planter 
and his labourers and to prevent any excesses on the part of either. 

With the increase of commerce various facilities are required, 
and for the purpose of providing better facilities or for the purpose 
of maintaining existing facilities, the Chittagong Port Commis- 
sioners are empowered to impose 8 river due not exceeding 4 as. and 
not less than 1 anna per ton on all goods landed or shipped into 
any seagoing vessellying or being within the limits of the port 
whether such goods shall or shall not be so landed or shipped at 
any wharf, quay, stage, jetty or pier belonging to the Commis- 
sioners. Subject to the limit above pointed out, power is given to 
the commissioners to raise or reduce with the previous sanction of 
local Government the rate to be imposed. For the purpose of pro- 
viding lights on the coasts of the Presidency of Madras the 
Governor of Fort St. George in Council is authorized with the pre- 
vious sanction of the Governor-General-in-Oouncil to levy coast 


light dues on vessels. For this purpose the coast lights are divided . 


into two groups, the eastern and western groups of coaa[-lights, 
the coast-lights on the east coast of the Presidency of Madras 
constituting the eastern group, and the coast-lights on the west 
‘Coast of the Presidency of Madras constituting the western group. 


These dues are payable only at portsin British India other than | 


Aden, and in respect of a vessel clearing outof a port in British 
India, previous to the grant of a port-clearance and in respect of a 
vessel arriving from Aden ora port outside British India at a port 


in British India other than Aden immediately upon her arrival in 


such port. ; 
One yay of gfving impetus to a local industry, is to levy a duty 


cn goods made by foreign.industry. This is simple protection. The - 


Indian Government has steered clear of theshoals of protection Iu 
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its efforts to promote the Indian teasindustry. For the purpose of 
promoting such interests a customs duty shall be levied and col- 
lected on all tea produced in India and exported frem any Customs 
port to any port beyond the limits of British India or to Aden at 
the rateof 1 pie per pound. A¢ea-cess Committee of 20 members 
is constituted and this committee is authorized to receive and ex- 
pend the proceeds of the tea-cess. The rate of 4 pie may on their 
recommendation be reduced to a lower rate. "Ihe fund shull be 
applied by the committee towards meeting the cost of such mea- 
sures as the committee may consider it advisable to take for pro- 
moting the sale and increasing the consumption in India and else- 
where of teas produced inIndia. It is pleasing to notethat the 
steps taken by the committee have had the desired effect. What & 
marked contrast is the action of the Government in promoting the tea 
industry to their action in respect of the cotton industry ? Yield- 
ing to the ories of Manchester, Indian industry in respect of 
cotton goods was taxed for the alleged purpose of placing the 
local industry and the English industry on an equal level for- 
getting that the local industry was and is only in its nascent stage 
and was and is quite at a disadvantage even with the duties on 
imported cotton goods. 


Tawation :-—Under the prosperity budgets of Lord Curzon it was 
possible to remit a portion of the salt duty and a portion of the 
Income-tax. By Act XI of 1908 incomes below Rs. 1,000 were ex- 
empted from the ‘operation of the Income-tax Act. There can of 
‘ course be no ground for the contention that the Income-tax should 
be absoliftely abolished. It is only reasonable that persons who enjoy 
large incomes and who spend or can afford to spend in luxuries should 
be made to pay directly a small mite for the protection which the, 
Government affords in the enjoyment of their incomes. Further 
the total &bolition of the Income-tax would practically exempt the 
resident foreigner from the direct paymené of anything for his 
enjoying the privilege of a good Government. The classification 
and mode of imposition of the tax may be open to Objection. It 
may be impossible to fix the tax in such a way as tot to work 
hardship in every particular case. But we think the tax may be 
so fixed as not to work hardship in the generality of casts. For 
Instance G. 2, Clanse IV, says that.if the annual income is assessed. 
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at not less than Hs. 1,000 but, less than Rs. 1,250 the tax shall 
be Rs, 20. If a person's annual income is Rs. 999 he is exempted 
from tax altogether, but if his annual income is over that by 1 Re. 
i.e., 1,000 Rs., he gets a substantial reduction in his income of Rs. 20, 
i. €, he has only Rs, 080. So thas he is in a worse position than a 
person who has an income of Rs. 999. We think the bétter and 
more equitable course in every case and to assess only the excess 
over Rs. 1,000. Every rupee in excess may be made tq pay at 
1 pie or so and as the excess advances a certain figure the rate 
may beincreased. A distinction in rate should be made according 
as the income is fixed or fluctuating from the nature of the business 
‘from which the income accrues. 


Local Government :—The old Act dealing with the Madras 
Municipality was repealed and a new Act was passed by the local 
Legislature on the lines of the Calcutta Municipal Act. It met 
with considerable opposition at the time and the Government met 
the opposition half way. The practice of election by the wards pre- 
vailing under the old Act was recognised by stating that the elec- 
tion should befor each division. Thenumber of elected councillors 
by the old wards was reduced and the Trades’ Association, the 
Chamber of Commerce, the Harbour Trust and the Railway Com- 
panies were also given the nght to elect councillors to represent 
their interests. Madras was divided into 20 divisions and 
each division should elect one. The number to be. nominated 
by the Government was not changed. The Act isa long one. 
It consists of 478 sections and 18 schedules and it will be 
impossible to extract even the main provisions. We may, 
however, state that the Act is divided into 11 parts, of which 

e parts 2 to 4, 8, and 9 are the most important. The second part 
deals with the constitution and government of the Municipality, 
the third with finance, the fourth with taxation, the £&fth with 
public health, safety and convenience, the sixth with Railways, the 


eighth with bye-laws and rules and the ninth with penalties. e The. 


provisions fer public health, safety and convenience are grouped 
‘under several heads. We should think the Municipality should 
effectively Supenyise the quality of the articles sold in puklie and 
, private markets and the license for selling articles in a public 
market and for establishing private markets should contain a condi- 
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tion as to forfeiture on the sale by (he licensee of articles unfit for 
use or consumption. Non-performance of the condition should entail 
forfeiture of the license. The provisions relating to food should be 
more strictly enforced. The impression now is that they are only a 
dead letter. For enforcing theseeprovisions itis necessary to increase 
the staff for otherwise the constant and vigilant inspection which 
the President is bound to provide by law (see S. 353) will not be 
possible. We also think itis now high tinle to prevent the 
adulteration of articles. The duty of preventing this must rest 
with the Municipality. Provisions similar to the Adulteration Acts 
of England may be usefully introduced. Without this the duty 
ofa Municipality to provide for the public health, safety and 
convenience of its citizens is not sufficiently discharged. 


Part VI recognises Municipal undertakings for constructing 
or maintaining a railway. We think there onght also to bea 
provision for allowing the Municipality to construct and maintain a 
tramway or to buy up existing ones. 


Sanitation, Health, Morality and Recreation :—The City of 
Madras Municipal Act, already referred to, recognises the duty 
of the Municipality to provide for the sanitation and health of the 
city. Provision is made with reference to drainage, food, water- 
supply, keeping of animals, factories and trades, slaughter-houses 
and markets, food and drugs, restraint of infeotion and disposal of 
the dead. Regard is had to the principle that * Prevention is better 
than cure' in the provision for compulsory vaccination. 


Thg taverns and other toddy shops cater to the wants of 
‘people visiting them in two ways. Such people obviously go to 
satisfy their drunken appetites. They find a ready means of 
satisfying their appetites there. In many cases such people find the 
‘shops the means of satisfying their sexual appetites. The barmaid 
attracts people of this sort. The shopman i is interested in keeping 
the barmaid as his wares find a ready sale through the attractions 
of the barmaid. The Bengal Hxcise and Licensing Amendment 
Act V of 1908 prohibits a licensed vendor from employing any 
woman with or without remuneration in the conduct of his business 
except with the previous permission in writing of the board. The 
license given to him may contain among others conditions as to the 
employment of women. e 
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The Roman State and the Grecian States paid greater heed to 
the recreation of their people. The regulation of Public Parks in 
Bengal by Bengal Act II of 1904 is an attempt in this direction. 


Dangerous substances —The regulation of the possession and 
sale of all poisons in certain lodal areas and the importation, 
possession and sale of white arsenic generally is provided for by 
Act Iof 1904. The object is that the sale and possession for 
sale of such poisons can only be by license. The supply of 
electrical energy and the general supply of electricity is now 
regulated by Act III of 1908. This Act does not apply to 
a railway or tramway governed by Act IX of 1890. The supply 
of energy to the public can only be under a license granted 
by the Local Government. The licengee may be a private person 
(or corporation) or & local authority. The supply of energy by 
any person to & place other than the area of supply is subject to 
rules framed under 8. 88, by the Governor-General-in-Council or 
the Local Government with the previous sanction of the Governor- 
‘n-Council. The ‘inventive genius of civilized nations provides 
facilities for speedy locomotion and with the advent of the 20th 
century motor-cars and cycles are fast coming into use. The 
motor while it shortens the time increases in & corresponding 
degree the chances of risk to life. Acts have therefore been passed 
for regulating the use of motor-cars and cycles in streets and 
public places in Bengal (Bengal Act III of 1908) and of motor- 
vehicles in the Bombay Presidency (Bombay Act IT of 1904). The 
use of these vehicles is becoming more frequent in Madras and 
we hope similar provisions will be enacted by the local Legislature. 


Hducation:—By far the strongest opposition ever offered tp 
“any Aot of the Legislature was with reference to the passing of 
the Universities Act (VIII of 1904) and the Official Secrets Act 
(V of 1904). The complaint existing at the time was that thé Univer- 
sity was only an examining University instead of also being a 
teaching University, that the graduates produced by the Universities 
within the last 20 or 80 years were inferior to those produced 
prior to such perigd and that during all this period nobody shewed 
any genips for ofiginal research. As regards the inferiority of the 
graduates, we must point out that this could only be the reflection 
of the quality of instruction given, and that practically no men of 
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original research was ever found, even among the professors 

and the teachers who were responsible for the education of the young 
men of India. The personality of the professors js not felt by the 
students. The students are not known to the professors and it need 
hardly be stated that without personal knowledge it is not possible 
to instil into the minds of students high ideals, nor is it possible 
for the students to obtain any real benefit. Their wants and 
weaknesses are not known. S. 8 of the Act makes the Universities 
of India teaching Universities also, and empowers them to appoint 
University Professors and Lecturers, and our hope is that the 
University will appoint such men as will, by their example, set 
high ideals before their students. A limit was placed to the 
number of ex-officio fellows anl the number of ordinary fellows 

constituting the senate. The former should not exceed 10 and 
the latter should not be less than 50 nor exceed 100. Power 
is given to constitute a new faculty and to abolish or re-constitute 
existing faculty or faculties. S. 21 contains the conditions of nffilia- 

tion. The apprehension at the time of the passing of the Act was 
that the new Act would make-the senate a department of Govern- 
ment and that the Government wanted to end and not mend our 
graduates. The University Validation Act, the circulars issued bv 
the Government of India as regards the fixing of an age limit for 
the Matriculation, and the abolition of competitive examinations for 

the Provincial service and making nomination the means of enter- 
ing into all grades of service, high or low, would rather shew that 
this apprehension was not altogether b:seless. It is also appre- 
hended that the effect of the Act as a whole is to put back higher 
education and make it a preserve for the wealthy. 


Official Secrets :—All reasonable people will appreciate the action 
of any state in taking steps to keep in secret confidential affairs ot 
State and to get offenders divulging such affairs punished. But the 

existing law in India was amply sufficient and the Amendment Bill 
when it was introduced contained provisions which, it was at any 
rate apprehended, had the effect of changing the law und placing 
the liberty of the press and of all persons at the mercy of Govern- 
ment, As passed the Act contains three imporfant provisions, two 
of which may here be noticed. One is the @finition of * Civil 
. affairs? and the other relates to presumptions. B. 3 says: “ When 
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æ person commits any act speeified in clauses (i), (ii) and (iii) of 
sub-section (i) sub-head (a) without lawful authority or permis- 
sion (the proof of which authority or permission shall be upon him) 
the Court may presume that he has committed such act for the 
purpose of wrongfully obtaining énformation." 


Co-operative Credit Societies :— The agrarian problem is becoming 
more and more acute in India and apparently it is thought that the 
passing of the Actis one way of solving the problem. Money at easy 
rates of interest is wanted by the agriculturist and the Act provides 
for this want. The practice of becoming sureties is one of the chief 

‘ causes of indebtedness among the people at any rate of Southern 
India. Many people are ruined by this accommodation for the 
debts of others, and we cannot, therefore, approve of the rule which 
requires every member and applicant for loan to bring in a gurety. 
In this connection it may be interesting to note that the chief society 
if not the only ope whose working has been favorably reported by 
the Registrar appointed under the Act is one in which far from any 
surety being required, no credit is given even to the member 
having transactions with the society. We are glad to note that 
this special feature has not been a bar to registration under 
the Act. Such registration entitles a society to certain 
privileges highly beneficial and we entertain the hope that 
similar privileges will be given to at least some existing 
companies registered under the Indian Companies Act. The provi- 
sions as to the charge and set off in respect of shares or interest 
ofa member for debts due by him (S. 20), the free audit by 
Government, the exemptions from taxation in respect ‘of stamp- 
duty for instruments and registration fees (S. 25) and as to the 
e mode of settling disputes between the society and its members and 
enforcing disputed claims against the members, [8. 27, sub-seoc. (2) 
cl. (p)] may be usefully extended to the existing companiés or some 
of them under such conditions as the Local Government m&y think 
fit. Apparently the Act contemplates only a suit to recovef the 
debt due toa society (S. 22), and if so, there is no exemption either 
in whole or in part, of any Oourt-fee payable in respect of such 
suits. Such exeglption will be a real boon and will be in further- 
„Ance of the objects which the Act has in view. 
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NOTES OF INDIAN CASES: 


Ibrahim Khan Sahib v. Rungasami Naicken.—L L. R., 28 
M. 420 :—The point raised and dgcided in this case isa very sim- 


ple one. Far from its being in any way novel, there has been more. 


than one decision upon it and our wonder is why this case should 
have been selected for reporting at all. A sale held for realizing 


Abkari revenue does not give the purchaser a title freo from all | 


incumbrances, The leading case upon the subject is that of Ra- 
machandra v. Pétchaskanni! , a case, however, under Madras A bkari 
Act II of 1804. S. 10 of this Act provided that ‘‘Collectors might 
proceed against Abkari renters or other persons ‘licensed under 
that Act as for recovery of arrears of land revenue." These words 
were construed as not having the effect of converting Abkari re- 
venue into land revenue for all purposes. This Act was repealed by 
Madras Act I of 1886. S. 28 of this Act corresponding to S. 10 of 
the old Act only made a verbal change in language. '* All duties, 
taxes and all amounts due to Government * * * * by any 
farmer under this Act * * * may be recovered from the person 
primarily liable to pay the same or from his surety (if any) as of 
they were arrears of land-revenue.’ Similar language is to be 
found in the Income-tax Act II of 1886, 8. 30 (i) and Land Im- 
provement Loans Act XIX of 1883, S. 7, cl. i (a), (b) and (c), al- 
though there is in the cage of the latter Act an express proviso sav- 
ing the claims of all prior mortgagees or other persons holding a 
prior interest. The difference in the language of these two Acts 
and Act IT of 1864 has been held to be verbal and the decision in 
Rgmachandra v. Pstchaikanni* has been applied to sales under these 
two Acts in Kadir Mohideen v. Muthukrishna Aiyar? and Chin- 
asami Mudali v. Tirumalar Pilla$*?- If the question should have 
arisen for the first time under the Abkari Act of 1886, the case 
might have been disposed of by the application of one or two sen- 
tences taken from the above cases without any appreciable loss to 
the general stock of legal knowledge. Probably that is all that 
we find in the judgment in the case under notice. But our com- 
plaint istthat the earlier decisions upon this very pofgt which were not 


. 1. (1884) L L. &,7 M. 434. ' 3. (1901) L L. B., 25 M. 578. 
t° 2 (1902) L L. R, 20 M. 280, 
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deemed worth reporting should,not have been brought to the notice 
of the learned judges. See Appeal 68 of 1889, Judicial Index, 1892, 
p. 24,8, A. 1434 af 1897, Judicial Index, 1898, p. 201 and Appeal 102 
of 1898. ‘othe judgment in the last case one of the learned Judges 
who took part in the case under notioe was a party. Butas itis a great 
feat now-a-days for learned Judges of High Court to be conversant 
with reported decisions upon important questions, one cannot com- 
plain if one does not remember unreported decisions especially where 
the question involved is & comparatively trifling one. We are not, 
however, impressed with the additional reasoning given by the 
Judges for supporting their decision, viz., that if the contrary be 
upheld, it would apen a wide door to fraud on bona fide mortgagees. 
That reasoning will equally apply to the cases of sales held for 
arrears of land revenue and yet such sales will pass to the pur- 
chaser a title free from all incumbrances. 


Lakshmana Sasamullo v. Siva Sasamallayani—tI. L, R., 28 
M. 425 :—The question in this case was whether a Hindu widow 
would be entitled after her remarriage to claim to succeed to the 
estate of her son dying after her remarriage. This question appa- 
rently arose for the first time in Madras and the learned judges in 
this case answered the question in the affirmative. In Akora Seth 
v. Boreans' the Calcutta High Court held to a similar effect. The 
learned judges in the case under notice say that this Calcutta case 
has been followed by the High Oourt of Bombay in Chamar Haru 
v. Kashi* and yet learned judges of the Bombay High Court did 
not feel themselves concluded by the decision in this latter case and 
a reference to the Full Bench was made when, however, the same 
decision was arrived at. Our only regret is that the question should not 
have been referred to the Full Bench. After referring to thedecision 
of the Full Bench of the Caloutta High Coart, the learned judges 
attempt to give some reasons of their own. But as is nob. uacommon 
with some of our modern, Madras judgments we fail to see any logic 
in them. In one place the learned judges assume the very proppsi- 
tion that has to be decided. The point is so important and the idea of 
a remarried Hindu widow claiming to succeed to her former hus- 
band’s family isse repugnant to a Hindu mind that we ghould 
have preferred the learned judges referring the question to a 


CS. ee a ee ee 
]. (1868) 3 B. L. B. 199. 3. (1902) I. L. B., 26 B. 388, 
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Full Bench. The consequences ofea decision every lay-man and 
lawyer knows. But the learned judges do not wish to leave this 
in doubt. “ It is now established as law." ° 

The reporter apparently thinks that the decision followed 
is the Bombay decision and that is why he refers in the 
head-nots to the Bombay case. No reference is made in the head- 
note to the Calcutta case which is the one really followed 
by the.judges. ° 

We would suggest the desirability of giving the year of the 
decision in each page of the case reported and the year of the 
decision with respect "to the cases cited. Thisis very useful and 
convenient and we need hardly point out this is done in the reports 
of the other Presidencies. 


The Receiver of Nidadavole Estate v. Vegasena Subbaraju.— 
I. L. R, 28 M. 427 :—This case decides very important questions 
under the Madras Rent Recovery Act. Under S.11 the landlord 
is not entitled to enhance the rent unless he is made to pay water- 
rate to Government when the reni may be enhanced after obtain- 
ing the previous sanction of the Collector. It was held by the 
High Court that the sanction may be general and need not be 
applied for in each individual case. But the more important ques- 
tion is with reference to the effect of a sanction. Although the 
question is not altogether free from difficulty, the conclusion of the 
learned jadges that the sanction is not a judicial proceeding 
and must nob be taken to have a conclusive effect as a decision 
seems to be preferable. In that view the sanction may be ques- 
tioned in the Civil Courts on the ground that the lands are not irriga- 
ted by water for which cess is paid by the landlord to Government 
or that no water rate has been paid by the landlord. Where ne 
notice is given to the tenant and he is not heard before the grant 
of sanction that may affect its wetght* but does not render it illegal. , 
The questions ‘whether the term ‘ Collector? referred to in this 
section (S. 11) includes a Deputy-Collector and if so whether 
there 18 an appeal against the sanction granted by the latter have 
not apparently arisen for decision. 


Saravanai Perumal Pillai v. Poovayi—l. L. RE, 28 M. 
, 496 :— The question raised iu this case is a very important one. ft 
is impossible to over-estimate the consequence of a decision upon 
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the same. It will affect the well-being of the Hindu and Maho- 
medan inhabitants of India. The question is whether there is any 
limitation for a stit for restitution of conjugal rights, and if so 
whether time will run from the date of the first demand 
and refusal. We are sure this is not*the first case in which a suit 
for restitution of conjugal rights came for decision before this High 
Court. Up till now the prevailing opinion was that in the case of 
Hindus at any rate there was no limitation for such suits. The High 
Court decided that this was wrong and disposed of the question in 
three sentences. The first gives the description of the suit. The 
second states the decision of the appellate judge who, however, is 
wrongly stated to be the District Judge. The third represents the 
decision. The learned judges have no reasons of their own to 
offer. The question was raised in Allahabad and in a 
very learned judgment (Binda v. Kanustliat) Mahmood, J., held 
that the cause of action arose de die in diem, and that proof 
of demand and refusal was not essential to shew a cause of 
action. We are aware that a contrary decision was made 
in Bombay, but the Bombay case relates to Parsis and the remarks 
of the learned judges of the Bombay High Court regarding Hindu 
and Mahomedan suits for restitution of conjugal rights can at the 
best be only obiter. See Dhanjibhoy v. Hirabai* In fact the 
reference to the Full Bench was expressly confined to a suit for the 
restitution of conjugal rights under the Parsi Marriage and Divorce 
Act. The earlier authorities in Bombay were against the applicabi- 
lity of the article (85 of the Limitation Act) in the case of Hindus 
though it might not be easy to state the exact basis upon, which 
they proceeded, See Bas Sari v. Sankala Htrachand®, Fakirgauda 
v, Gangt4 and Hamchund v. Shiv’. The Calcutta High Court has ° 
held in Suryamont v.Kalikanta® that Art.35 does not apply to a stit 
for restitution of conjugal rights between Hindus. This has not 
been noticed in the case under notice. Whether the article appli- 
cable is Art. 85 or Art. 120 and whether in any case it is 
subject to the rule contained in S. 23 we shall leave for à 
future discussion. Our present complaint is that the question 
should be de.lt with so summarily and thatthe learned judges 
shonld have no reasons of their.own to vouchsafe. We 


1. (1890) L L.R., 18 A. 128. 4 (1898) I. L. R.,58 B. 307. . 
2. (1901) L L. R., 25 B. 644 6. (1889) I. L. R., 16 B. 715 (note). `. 
3. (1892) L L. R., 16 B.714. 6. (1900)L L. R., 28 C. 87 (46,46). 
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have no doubt that if the learned judges had appreciated the 
importance of the question they would not have disposed of it 
in the way they had done. : 

The Manager of the Court of Wards, Kalahasti Estate v. 
Ramasami Reddi.—I. L. R., 28 M. 487 :—There has been a con- 
flict of opinion among the judges in this case as to the effect of an 
order of remand contrary to the provisions of Section 064, C. P. C. 
Mr. Justice Subrahmania Atyar in a very learned and elaborate 
judgment held that a remand contrary to the provisions of: 8. 
564, C. P. C., was not merely irregular’, It was yet only illegal? 
80 that it was open to both parties to waive the illegality. At 
any rate when sucha remand is made with the consent of both 
parties, it is not competent to either or both to object to the same 
afterwards. Mr. Justice Moore, however, held that such a remand 
was illegal and that no consent of the parties could make it legal: 
It is difficult to understand the position taken up by the learned 
Judge, and with all deference we should doubt whether he was not 
confusing himself with the effect which according to the law attaches 
to an order passed without jurisdiction. If the Court is not com- 
petent to try a case, it cannot seize jurisdiction by consent of parties. 
It is not competent to the Court in such a case to make any order or, 
to speak more correctly, the only order that can be passed in such 
& case 18 one refusing relief to plaintiff, But where the Court has 
jurisdiction to try the case, it is different. The Court may be en- 
titled ordinarily to pass a certain order but with the consent of 
parties may make any other order which otherwise will be illegal. 
It has been held by this Court that even apart from S. 564, C. 
P. C., 2 Court may be competent to make an order of remand. 
See -Perumbra Nayar v. Subrahmaniam Patter’. Tf 80, it 
cannot be said that an order of remand which js contrary 
to 5. 564, C. P. C. is necessarily illegal. A remand may be 
made with the consent of the parties under circumstances which 
may not be warranted by S. 564, C. P C. No doubt, in such 


l. See Jowed Al v. Hossein (1867) 8 W. R. 207. See also the case of Afohesh 
Ohandra v.Jamiruddiw (1901), I. È. R., 28 0.324 and Mallikarjuna v, Pathaneni 
(1896) I. L. R., 19 M. 479 referred to in tho case under notice. 

2. But see Cheda v. Lal Badullg (1888), I. L, R., 114.085 (40). See also Rame- 
shur v. Bheodin (1889) I. L. R., 12A 510 where the judges speak of the doing of a 
thing which is illegal ag without jurisdiotion. T 

3. (1899),I. L. R., 28 M. 445. But see Sesham Pattar v. Seshan (1899), I. L. P, 

. 22 M. 447. Bee Habib Bakheh v. Baldeo Prasad (1801),I. L. R., 28 A, 167 (173) where 
Strachey, C. J., was included eo think that the preferable view to take was that an 
Appellate Court had no inherent power to remand a case apart from the Civil 
Procedure Oode, 9 
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cases the. Judge is not bownd to make en order. But if he 
makes an order with such consent we fail to see’ how the 
parties are entitled to object to it afterwards. But assuming 
that no consent of the parties can make an illegal order a legal 
one, the question is whether thé parties so consenting are not 
estopped from questioning the legality of the order. This aspect 
of the case has not been considered by the learned Judge. One 
would have expected the learned Judge to give us ‘reasons for 
the extreme view taken by him but no reasons are vouchsafed, 


. The absurdity of the position becomes more marked when it is 


considered that the parties seem not to have objected even before 
the learned Judge to the validity of the order of remand. 
Arumugam Ohetti v. Raja Jagaveera Rama Venkateswara 
Ettiappa.—1.L.R., 98 M. 444 :—There is again a conflict of opinion 
among the learned Judges in this case. The first Court decided the 
suit upon certain questions which were the only ones upon which the 
parties were at contlict and which were questions of law. Upon 
appeal the Judge reversed the finding of the first Court upon 
the questions and remanded the suit for disposal upon the merits. 
There was an appeal under S. 588. There was no question 
that the remand did not satisfy the requirements of S. 502, C. P. 
C. The only question was whether the District Judge's judgment 
reversing the findings on the preliminary points was correct. f. 
588, Clause (28) allows au appeal from orders under 5. 562, 
O. P. C, remanding & case. The grounds of appeal are not 
confined to the | question whether the decision. proceeds 
upon a preliminary point. Hitherto the merits of the decision 
on the preliminary point were determined in the appeal under 
S. 588, C. P. 0. Mr. Justice Subrahmaniya Atyar discusséd 
these merits and held that the decision of the District Judgb was 
wrong. The preliminary pojnt dealt with very important, questions 
under the Rent Recovery Act, One was whether the landlord was 
entitted to enhance rents upon improvements effected by the 
tenant whether such improvemenbs were effected prior to or "after 
the passing of Act VIII of 1865. Another question Was 
as to the effect of payment for a series of years at enhanced rates 
claimed® by the landlord. It was rightly pointed out by Mr. Justice 
Subrahmanta Atyar that although such payment might be 
eyidence of an implied agreement, guch*implied agreemerit to be 


1. fee canes cited in footnote (1) p. 61. à E: s d 
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valid and enforceable must be supported by consideration, As it 
was not even pleaded that the agreement was supported by conei- 
deration the learned judge held that the only equrse open to him 
was to reverse the District Judge's judgment and restore that of 
the Lower Court. The positign taken up by the other learned 
judge Mr. Justice Moore, was rather peculiar. He held that the 
first Court decided the suit upon two preliminary points without 
framing certain additional issues which were necessary for the 
disposal of the case and that as the District Judge reversed his 
decree upon the preliminary point the only course open to the 
District Judge was to remand the snit under S. 562. The order of 
remand may satisfy S. 562, 0. P. U., but the appeal was under 
8. 588, C. P. C. A startling proposition is stated by the learned 
judge, viz, that in an appeal under 8. 588, O. P. O.,it is not 
open to the appellant to question the correctness or otherwise 
of the decision of the District Judge on the preliminary point. 
We are afraid that the learned judge has very extreme views 
on matters of remand. In & previous case we had: to notice 
his view as to the effect of a remand not warranted by S. 
562, O. P. C. Now we have to consider his view as to the 
proper time for the High Court to consider the correctness of the 
decision of the District Judge upon the preliminary point. As we 
pointed ont already cl. (28), S. 588, C. P. C., allows an appeal 
from orders of remand. The grounds of objection are not limited 
inany way in such appeals and the correotness (or as we may call 
the merits) of the decision on the preliminary point have always been 
considered’. The question has not hitherto been reserved for the 
appeal from the decision after remand. There ia no section go 
postponing the question and the reason of the thing is also against 
such postponement. And yet the learned judge does not give us 
any reasons for such postponement. It is singularly unfortunate 
that judges should not even attempt to grapple with the question 
raised by themselves and should arrive at a conclusion incon- 
sistent with the existing course of practice without even aftempt- 
ing to give reasons for such a conclusion. 


— 


1, „Bee Lokhi Mahto v. Aghorce Ajail (1879), I. L. R., 6. 144 (148) ; Badam v. 
Imrat (1881), I. L. R., 8 A. 675; Bhau Bala v. Bapaji Bapuft (1880), I, L. R., 14 B. 
14; Abrahim Khan v. Faísunessa Bibi (1989), I. L. E., 17 O. 168; Hasan Ali v. Siraj 
Husain (1894), I. L.dt., 16 A. 252; Sankaran v. Raman Kutii (1896), I. L. R., 20 f. 
` 152, (154, 165) ; Poibhu Dial Y Yakub (1901), A. W. N, 141, 
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Under 8. 562, O, P; O., the Appellate Court has power when 
he lower Court has disposed of the suit on a preliminary point 
and when. the Appellate Court finds the decision upon the-preli- 
minary point unsustainable in its view to reverss the decree upon 
the preliminary point and if it thinks fib to remand the case. It 
may be said that S. 588, Clause (28) does not refer to the reversal 
of the: decree or does not in express terms give & right of appeal 
against the reversal’ of the decree. But in order that there may be 
a-remand, there must be a reversal of the decree; otherwise there 
can be no remandl. Where there is no remand but the Appellate 
Court in reversing the decree thinks fit to call for findings from 
the lower. Court there is no appeal provided for by &. 588, 
C. P. C., * The order in appeal” under 8. 562, C. P. C., is no doubt 
an order remanding a case when the decree is reversed. If the 
order reversing the decree does not come under S. 588, Clause (28), 
then such order must bea decree within the meaning ofS. 2, C.P.C., 
and there will be an appeal under B. 540, C. P. ©. But the more 
sensible view to take is that it comes under. 8. 588, clause (28). 
In either view the merits of the decision upon the preliminary 
point may be considered by the High Court. 





SUMMARY OF ENGLISH CASES. 


Fowler v. Cripps [1906], 1 K. B. 16. 


False trads description Merchandise Marks Act, 1887 (50 and 5] 
^ Kic. C. 28) Bs. 2, 3. 


W here, by the usage of the trade, the generic name of certain 
commodities has been confined to a particular species, the use of the 
name to other species, though it is literally correct, will be a false 
“rade description within S. 8, Sub-S. 1 of the Merchandise Merks 

Act, 1887. 


Rex v. Davies [1906], 1 K. B. 32. 


idol of Court—Jurisdiciton of King’s Bench Division to 
attach for contempt of infersor court—Publscatson nv to 
prejudice fair trial. 
The King’s Bench Division can punish by attachment con- 
jempts of inferior courts. 


l. Of. Lala Ram Saran v. Narain Singh (1902); 6 O. W. N. 826, 
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Where a newspaper publishes matter likely to interfere with 
the fair trial of the accused, the King’s Bench eee can punish 
for contempt of court. e 

Risdon Iron and Locomotive Works v. Furness 
[1906], 1 K. B. 49. 


Company— Work in foreign place—Personal liability of sharehol- 
ders where Foreign law imposes $(—UConflsct of Laws. 


Where a Company is formed for working mines in various 
places and the directors were empowered to do all things necessary 
to comply with the requirements of the law of any country where 
the Company might carry on business, the shareholders will not be 
personally liable if the law at the place where the Company carries 
on business directs personal liability in any case, unless they ex- 
pressly authorise the directors to pledge their personal credit. 





In re West Coast Gold Fields Limited.—Rowes’ Trusteg’s 
claim [1906], 1 Ch.. 1. . 


Company— Winding up—Distribution of surplus assets among 
shareholders, where one of these had tecome bankrupt and 
the Company had proved. 


A shareholder in a limited Company, had 3,600 fully paid 
shares and also 1,800 shares of 1 £ each, upon-which 10s. per 
share had been paid up. A became bankrupt, and the Company 
proved fora call of 1s. per share, which had been made just 
before the bankruptcy and for A’s liability in respect of the uncalled 
9s. per share. It was paid by the trustee in bankruptcy at le. 6d. 
in the pound. The Company went into voluntary liquidation, and, 
there was a Surplus in the hands of the liquidator— 


_ Held, that for distributing the surplus, the bankrupt’s shares 
could not be treated as fully paid up shares, and the holders of. the 
fully paid up shares were alone entitled to share till the suth paid 
on their shares was reduced to that paid on the bankrupi's 
shares. 


. [Heparte Hornby Buck, $51, and Stammer? v. Hells Lis R 
38 Ch. 195, explained and ae ° 


eo 


"cr mmm 
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In ve Mackay. Mackay v. Gould [1906], 1 Ch. 25. 


Limstation—Action to recover legacy—Duty of  emecutor to give 
notice of legacy—Real Property Limitation Act (37 and 88 
Vic. 57), 8. 8. 


A left his property to his wife B and his daughter C, and 
made B his sole executrix. B married D, and advanced the, estate 
to D on the security of a mortgage which proved to be insufficient. 
B survived D, and willed all her property away from her daughter, 
C. O claimed B's estate alleging that it represented moneys 
retained by B under an order of the Court in part satisfaction of 
the mortgage. C became a major in 1876 and she sued B's execu- 
tors in 1908 for an account :— 


Held, that B was not an express trustee of these moneys to C, 
and that this action, being one to recover @ legacy within S. 8 of the 
Real Property Limitation Act, 1874, was barred. 


Quaere, Whether B was bound by law to inform O on C’s 
coming of age that there was a benefit conferred by her father's 
will — 


Molyneux v. Richard [1906], 1 Ch. 34. 
Lease—Covenant to busld—S pectfic performance. 


Agave & lease to B by which B covenanted to build seven 
dwelling houses, similar to other dwelling houses in the street. The 
lease excepted minerals (which did not belong to A) and “reserved 
to the owner full rights of working, including power to destroy 

e the surface. B had acquired on the date of the lease a lease of 
the minerals with full surface rights. The houses in the streset were 
not exactly alike. A sued’ for the specific performance of the ` 
covenant — 


Held, that the covenant was hot extinguished by the power 
reserved to the mineral owner to destroy the surface, that damuges 
were nob an adequate remedy, and that the houses to be,erected 
were sufficiently defined. Specific performance was directed by the 

"Court. * 


r—— 5] e 
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In re Friend's Settlemént—Oole v. Allcot 
[1900], 1 Ch. 47. 


Consiruciton—' Survivors" —Stsrpstal. survivorship. 


A left his property to six dadtzhters and one son for their respec- 
tive lives as tenants in common, with remainder as to the share of 
each to his or her children who being a son should attain the age 
of twerfty-one, or being a daughter should attain that age or marry ; 
provided that if any or more of the tenants of life should die with- 
out such issue, his or her share should be equally divided betweer 
“tho survivors and survivor" of them. Four of the tenants for life 
died issueless. Another died leaving a child, who attained twenty- 
one and afterwards died. Another married and died leaving seve- 
ral children, all of whom attained twenty-one, and some of whom 
were still alive. One tenant for life was still living. 


Held, that the same principles applied in construing a deed 
and a will. 


[Cole v. Sewell, 4 Dr. & War. 1 followed.] 


Held, also that “survivors and survivor" meant “ others and 
other," and that all children of tenants for life who respectively 
attained twenty-one acquired absolute vested interests, irrespective 
of whether they survived deceased tenants for life or not, or the 
tenant for life who was alive. 


In ve Bilhan [1901], 2 Ch. 169 distinguished. 


Wafte v. Littlewood, L. R., 8 Ch. 70 and Lucena v. Lucena, 
7 Ch. D. 255, discussed. 


e [o] 


*. Davy v. Scarth [1906], 1 Ch. 55. 


Purinership—Pariner appointed Recetvor—Receiver’s vight to 
“remuneration, though indebted qua partner to partnership. 


Where a partner is &ppointed receiver, he is entitled to remu- 
netation and costs, though as partner he is indBpted to the parte 
Dorig and cannot pay Tnt ‘he owes. ' 


& itcanmitark d 


— 
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In re Walpran-Milnerev. Walpran [1906], 1 Ch. 64. 


Construction— Kell—Geft ‘to be equally divided between the chil- 
dren of A and B? 


Where there is a gift ‘to be equally divided between the 
children of A and D, ‘of’ not being repeated before B, and A and 
B cannot have children together, it may mean that the gift is to the 
children of A and to B, or to the children of A and to the children 
of B. Where A had children and was living away from his family 
having deserted it, and B was alive and had children, the will was 
interpreted to mean a gift of half to B, and a gift of the other half 
to A's children. 


i ee 


JOTTINGS AND CUTTINGS. 


The law of testamentary disposition and death bed wills : —A 
learned writer in the Law Magazine and Review (Mr. J. M. Lely) 
has some useful and very interesting remarks to make in connection 
with the English Law of testamentary disposition. “ It is .....unique 
in Hurope and one of the three countries of the United Kingdom has 
not adopted it. In England and Ireland alone may a rich man leave 
his wife and children penniless, and give what is at least in part 
justly theirs to the prolongation in luxury of the lives of his horses 
or his dogs, or to the re-establishment of the doctrines of Joanna 
Southcote. In Ireland the case law appears to allow any smounj 

eof money to be left for masses for the repose of a testator’s goul, 
provided only that masses are directed to be said in public. In 
Scotland the law of death bed wills-which, with all its pedfntic obse 
curities of construction, was a very wholesome one, has been uni- 
VersaMy abrogated by statute, and now throughout the United 
Kingdom wealth illimitable may be disposed of by the will of the 
aged, the helpless and’ the superstitious without check or limit 
save that which ,fs provided by the ability of wronged survivors to 
sastain the burden of an expensive and difficult’ proof that the 
“festator’s disposing power was not sufficiept, 
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He then points;out that the Magna Charta saves toa man’s 
wife and children their ‘reasonable’ parts,but this provision is trest. 
ed to have been impliedly repealed by the Wilts Act of 1837 
although the learned writer seems, or rather wishes that he may 
be placed in a position, to doubtethe soundness of this view. One 
must regret at the introduction of this absurdly harsh English rule 
to Hindus who had not even a name in their language for a will. One 
must algo regret at the present state of the Hindu Law (for which 
English Judges are mainly responsible) that a person may dispose of 
his separate or self-acquired property in any way he pleases and may 
disinherit his widow and children. As the power of making a 
testament was in India the creation of English Judges charged with 
the duty of administering Hindu Law there conld be no objection 
to creating restrictions upon such power by legislation. In fact the 
Legislature has in some respects dealt with the subject in the Hindu 
Wills Act and all that is wanted (and this we hope is the earnest 
wish of all right thinking Hindus) is that restrictions should be 
placed upon the power of the testator to dispose of his property— 
say by providing that the will should operate only upon a certain 
portion of the estate or that & portion of the estate should go to 
the wife and children in case the testator does not provide for 
them in his will, 


As regards the case of death-bed wills the learned writer says 
that a limit of age should bs imposed not for the testator making 
a will but for altering a will once made. This he fixes at 75 but 
at the same time he suggests that person below the age of 25 should 
not havetthe capacity to make a will. 

á * * 

The Congress of Advocates at Liege, 1905.—The forensic systems 
of different states of the continent differ from that of England in that 
the bars are not national but local,A grouping together of these local 
bars,has in recent years taken place in several states. For example, 
some thirty years ago the bars of Germany formed a federation. 
Some twenty years ago the bars in Belgium took a like course. The 
notion of a federation of bars within a state œd to the idea of 
the International federation of the bars of different statés. This 
was the origin df the first congress of advocates which was held 
in Brussels in the year 1897, and consequently, the origin of the 
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second congress of advocates,which has been. held at Liege last 
year. This second congress held its sittings between September 
80 and October 4, 1905. The first question was whether the 
profession of an advocate should be free or should be under state 
control. In other words, whether the advocate shonld be an officer 
of the court. In the result, the president summed up the dis- 
cussion to the effect that the congress was desirous of maintaining 
the freedom of the advocate, and was not in favour of restricting in 
any country the number of advocates practising within it. The 
second subject was the discussion of the question, whether the 
pursuit of callings other than that of an advocate should dis- 
qualify person for the exercise of the profession. In the result, 
the trend of the view of the congress on this question was declared 
by the president to be, that it was not possible in an international 
congress to lay down a rule which would be acceptable to the bars 
of the different states, other than the recognition of the necessity 
for an advocate to keep free from every occupation which might 
impair the dignity of the profession. The third question was 
framed so asto raise the question of what in England is called the 
fusion of the two branches of the profession, It was stated as the 
opinion of the congress that the question whether there should 
be such fusion must be determined according to the neces- 
sities of different countries and different localities. 'A second 
part of the third subject raised the question whether the 
advocates in any particular country should be divided into 


classes according to the tribunals before which they practised. 


This was not a question of the division of one bar into sections 
but the creation of different bars to accord with different courts of 
varying jurisdiction. It was on all hands agreed that in eaeh 
country there should be one bar, and that the members of that bar 
should be atliberty to practise before any court in that country. 
The fourth question was whether an advocate should be admitted 
to plead in the court of a foreign country. The opinion of the 
congress was stated by the president to be, that an advocate'duly 
authorised in one country should be allowed to practise in any 
other country prpvided he associates himself with an advocate 
of such country? The fifth and last question may be expressed in 


e the following terms :—“ How is it possible to greate a permanent 


and international organisation either frea or under state control, 
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whether’ between the Bars officially established in the different 
countries or between advocates individually”. The congress arrived 
at the decision that an -international association of individual 
advocates should be formed, and that the association should be 
directed by @ standing committee having its headquarters in 
Belgium. Itis expected that this will gradually create a better 
understanding between nations apart from good fellowship between 
men, eXtend the bases of international Law, further study of com- 
. parative legislation and advance the codification and perfection of 
insular systems of law. The congress resolved to hold the third 
session of the congress of advocates in 1908 —(The Law Magazine 
and Review). 


x* 
* & 


An Egyptian Judge’s impartial verdict over man and beast :— 
Judge.—'lalkers in this Court seem to be in the habit of wast- 
ing much of my time. You said, sir, yon were new. You said; 
sir, you were young. I took all this into consideration, sir, and 
waited for you several times. You have played tricks with me 
thrice, sir, and you should not play similar tricks hereafter, sir. 
You have wasted my time often, sir, and myself and the Jury have 
been waiting for you several times. Very well, go on, sir, please, 
for we are again waiting for you. 


Jn all confusion the Talker said a few words more and closed 
his argument, and he seemed to be evidently afraid that if he talk- 
ed more he would also be sent to jail with his clients. 


. The Government Talker saida few words when the Judge 
addressing him said : a 

Loqk here, sir, please; there is ope serious contradiction in the 
evidence which I thought you would explain, 


* Iam surprised, sir, to see that you bave made no attempt to 
have it explained. The case is likely to fail, sir, on account of 
your mistake, 


Government Talker.—As for the result of the case, your 
, Honour, it remains to be seen yet. As for the contradiction, it $s 
T Be Ag 5 " i , ; 
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not the duty of any Government lawyer, or of me even, to see the 
witnesses or to make. them explain the discrepancies. I did not 
see any justification for your Honour’s remarks. 


The Judge kept quite a little and addressed the Jury who 
brought out a verdict of guilty, and the J udge addressed the pri- 
soner in the dock. 


Judge.—l want to send you to St. Helena, but I want your age 
to fix the period. 


Prisoner.—lTorty-five, your Honour. 


Judge.—Thank you, sir, you are transported for life. 


The hearing of the cases being over, the Chief Clerk of the 
Court was called in, and the following interesting conversation 
took place between them. 


Judge.—You are expected, sir, to bein chargo of the whole 
Court including the compound, Is it not so, sir? 


Chief Clerk.—Yes, your Honour. 


Judge.—What is the meaning then, sir, of the two donkeys 
grazing there? When I went home yesterday I went walking, 
and I saw plantain leaves thrown in several parts of the compound, 
and I also saw signs of nuisance committed by men or other 


animals. 


Chief Clerk.—I beg your Honours pardon. During your 
Honours predecesgor’s time, he was very lenient and ‘not only 
were human beings allowed to commit offences with impunity, but 
ealso animals and inanimate things began to commit all sorjs of 


nuisances in this compound, 
e 


Judge.—How many departments are there, sir, in the jail 


here 2 
€ 


Chief Clerk.—Three, your Honour, one for human beings, one 
for animals and the third for inanimate objects. But all these 
went into ruins, your Honour, during the time of your Honours 
predecessor. Iam glad to learn that the jail authorities have 
anticipated better things from your Honour and ‘are repairing old 
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buildings and are putting up additions, expecting a large uumber 
of inmates soon. 

Judge.—I won't disappoint them, sir; I am of course sending 
human beings to jail every day, but 4 give you full power to com- 
mit to jail animals and inanimate objects. Send those two donkeys 
to jail, and two months each, sir. 


Chief Clerk.—Very well, your Honour. I shall produce a re- 
ceipt to-morrow, your Honour, for 4 donkeys. I shall also send 
every day to jail at least ten plantain leaves thrown in the com- 
pound and two baskets of ordinary leaves falling from trees in the 
compound. I shall also send to the same room of the jail pieces of 
earth bearing signs of nuisance committed by men or animals. 

J1udge,—Thank you, sir.—(The Hindu). 

$ g^ 
School for judges to learn Law :—From Paris comes a strange 


aud an almost incredible story, that a school for judges and 
magistrates has been opened at the Law Courts. Candidates 
for the post of magistrate or judge receive lessons from high 
legal officials. A dummy case is brought up for trial, and the 
whole proceedings are gone through, from the issue of & warrant 
of arrest to the time of giving judgment. The justice of the 
case i3 a real one, and one of the pupils acts as magistrate, 
another as barrister, and a third as prisoner. Once a week 
Advocate-General Rome gives marks to the pupils. Certainly, tho 
system seems more consistent and logical than our method of 
pitchforking a barrister, who has never had any judicial oxperionce, 
into the highest legal office, that of Lord Chancellor.—(The Law 
Notes). 


t žy 

A Supreme Court Judge and a Hotel Waitress :— Soon after? 
Judge Tillinghast of the Supreme Court of Rhode Island had 
been appointed he went down ‘into one of the southern- 
counties to sit fora week. He felt glad at this appointment, He 
was*satisfied with himself. Life seemed well worth living, 
' Mary,” he said to the waitress at the hotel where he had stayed. 
all the week, “you’ve been in the country how-long?" “Two years, 
sorr," she told him. “Do you likeit?” “Sure, it’s all wel] enough 
if you like it,” she answered. “But, Mary,” the judge continued 
“you have many privileges in this country which you'd not have 
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in Ireland. Now, at home you would never be in a room with a 
justice of the Supreme Court and chatting familiarly with him." 
“But, sure, sorr,? said Mary, dead in earnest, “you'd never be a 
judge at home,’—(The Law Notes). 


Flotsam and Jetsam.—A story is told of a certain newly 
appointed judge who remonstrated with counsel as tothe way in 
which he wasarguing his case. “Your honour,” said the lawyer, 
‘vou argued such a case in à similar way when you were at the 
Bar.’ “Yes, I admit that," quietly replied the judge. “But that 
was the fault of the judge who allowed it,”—(The Canada Law 
Journal). c^ s 

Old age qualification for judicial life—Canadians do not 
seem to believe (notwithstanding Dr. Osler's chloroform theo- 
ries) that a man has outlived his usefulness to society by the 
time he has attained the age of 50, 60 or even 70 years; 
in proof of which statement the writer cites the case of Hon. 
Mr. Justice Maclennan recently appointed to the Supreme Court. 
He was called to the Bar when twenty-four years of age, went 
upon the Bench at fifty-five, and at the age of seventy-two was 
promoted to the highest Bench in his country. The writer takes 
occasion to express regret that as to the Bench in the United 
States it has been thought necessary to write into their law an 
arbitrary age limit for the performance of judicial duties ; and 
claims that the fact of a man having “reached the age of say 
seventy years is by no means prima facte evidence of his incapacity 
for a judicial office, If anything, such fact is evidence to the 
contrary, and particularly when a score of more of those years have 
actually been passed upon the Bench and in the acquisition of 

e judicial training and experience.” The idea which became faghion- 
able some years ago as to the necessity of youthful vigour, es 
opposed to experience, has, we are glad to say, been dying ‘out. 
Speaking generally, training and experience are much more 
yaludble commodities than energy or book learning. When clients 
find themselves in aight place, ora tangled question has to be 
solved or adjudicated upon, the man who haa travelled that road 
before is certainly the most useful man to have; and long-headed 

business men know it.—(T'he Canada Law J ournal), 


* 
» * e 
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Advice from her Lawyer:—Timothy Coffin, who was promi- 
nent at the Bristol County bar half a century ago, once secured 
the acquittal of an old Irish woman acoused of stealing a piece of 
pork. As she was leaving the court-room she put her hand to her 
mouth, and, in a audible whispeg, said : 


* Mr. Carfin, wha’ll I do with the por-ruk? ” 


Quickly came the retort: “ Eat it, you fool, the judge says 
you didn’t steal it!”—Boston Herald,—(The Green Bag). 
« 
Proposal regarding the over-crowded condition of the Bar :— 
Col. Ford moved: — 


That it be referred to the Council to consider and report 
to the next General Meeting of the Society as to whether ` 
the profession is not in ap overcrowded condition, and if so, 
whether, in the interests of the public and of the pro- 
fession, the Council can recommend to the; Society some 
reform calculated to slay the growth of such an evil. 


This was opposed by Mr. Harvey Clifton, on the ground that 
it savoured too much of protection, and when put to the meeting 
was lost, only the proposer aud seconder supporting it.—(The Law 
Notes). * 


»* os 


Commissioners receiving less than authorized fees :—Mr. F. 
Armitage moved:— 


That this Society condemns the practice of some Com- 
missioners for oaths in habitually accepting less than the 
authorized fees, and desires the Council to make known in 

° its monthly circular the fact that such conduct entails tho 
e risk of revocation of the commission. 2 


Upon thus several members pointed out that the gravamen of 
the matter was not the acceptance of less than the authorized fees, 
buthe payment of illicit commissions to clerks bringing affidavits 
and other documents to be sworn, and the President having 
pointed out that the practice was obviously irregular, and had 
.been condemned by both the Lord Chancellor aml the Conncil, the 
matter was allowed'to drop.—(The Law Notes). : 


* 
A +a 
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Judge'e qualification :—“A, judge is not half fitted for his 
work tillhe has learned that legal principles are intended 
to bear such & relationship to each other that they may be woven 
into a garb of justice in which to clothe the very right of a 
matter,” e 


“It is a sad day for the State when the attorneys begin to lose 
confidence in the work of the higher Courts.”—(The Canada Law 


Journal). s 


The New Lord Chancellor :—The new Lord Chancellor is re- 
ported—we hope erroneously—1io be none too well disposed towards 
solicitors. Many persons considered that Mr. Haldane was born 
for that position. Sir Robert Reid, however, had greater political 
claims, and deservedly obtains what he has aimed at for many 
years and done much hard work to achieve. The general expecta- 
tion is that he will make a good Lord Chancellor.—/(The Law 
Notes). * 


* + 
The Old Chancellor :—And so Lord Halsbury goes. Many 
and many a time have lawyers prayed for his resignation. Per- 
sonally he was “quite all right,’ and held, according to our views, 
some sound opinions on legal education, buthe was, to solicitors, 
“Land Transfer Halsbury," and by this title he will probably be 
known to posterity. —(The Law Notes). 


¥ 
* * 


Lawyers having caustic tongues:—Mr. Danckwerts has a 
tongue, as shown by his reply last month to the Attorngy-Gene- 
ral, who rose to open, but Mr. Danckwerts intervened, and said, 
it being his appeal he preferred to state it himself. ‘‘Oertainly,” 
‘said the Attorney-General. “It is your appeal. I could ngt do 
justice to it." To which Mr. Danckwerts replied : “Quite right: 
My Lord, at length I have found a point on which I am in agTee- 
ment with the Attorney-Generai.” 


Mr. Oswald, Q. C., was also noted for his caustic wit and 
defiance of the judges, and yet, strange tosay, he wrote “Oswald 
on Contempt of Court." Speaking of that book Mr. *Jnstice 
Hawkins*eaid its statements could always be ‘relied on, as ib was 

( Written by an expert. Mr. Oswald once said in Uourt, * the pro- 
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position was one with which no rdasonable man could disagree.” 
“T beg your pardon,” said the Judge, “I disagree with it.” “I said 
no reasonable man, my lord,” breathed the léarned gentleman 
politely.— (The Law Notes). 


* 

Decay of forensic ibas ce. reason for :—It has been 
eaid that Cervantes smiled Spain’s chivalry away; whether this 
be so or not, it is quite certain that the reforms in legal procedure 
which have so largely done away with juries in civil cases are 
responsible for the decay of forensic eloquence in British com- 
munities. It appears, however, that oratory is still to the fore in the 
law Courts of Naples. Indeed, vhe advocate in that favoured city 
vies with the actor in drawing a crowd; and as there are over 
twelve hundred of the former class in practice, we fancy the latter 
get extremely busy in looking after their laurels. According to one 
aathority the crowds will risk suffocation in order to heara “ prince 
due parquet.” He further tells that during a preparation by a 
prince of the Bar" the audience will “ tremble like a billow of the 
sea,’ and finally burst out into bravos in defiance of the calls to 
order of the presiding judge and “ the screams of the tipstaves" (les 
glapissements des hussiers). When the Canada Law Journal goes 
to Hurope on its next vacation it will not fail to visit Naples.— 
(Canada Law Journal). | 


Ind4gesison.—The following incident certainly did not take 
place either in Massachusetts or New York, where the bugbear 
of a relentless Board of Bar Examiners stares the student in the 
face from his first lecture. We will in charity let the location 
remain a secret. 


ee “A fledgling attorney had as his first client, a merchant who, 
had received a consignment of China silk not up to contract re- 
quirements, and desired to know what his proper course was in 
regard to payment, etc. The young man being somew hat non- 
plusged, asked for time to consider the matter, aud a littleelater 
visited an older brother at the bar as “ senior counsel," After 
stating the details of the case, he said, * Now I've looked in all 
the digest under China, and under silk, and I «can’t find a thing 
which bears on this tase.”—(The Green Bag). ° 


+ 
` * # 
e 
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Signs.—Lawyers should take care not to allow: themselves to 
become bound by set forms of language in ‘examination of wii- 
nesses, otherwise the effect of some otherwise telling point may 
be made ridiculous. As an example of this triumph of form 
over substance, the following will serve. In the conduct ofa 
murder trial the prosecuting attorney, a very able lawyer, asked 
the following remarkable question, * Did the defendant show any 
signs of remorse, and if so, how many?’ Even the learned judge 


was forced to join in the laugh which followed.—(The Green Bag). 
# 


* H 

Precedente :—O Precedent! where is that charm 
That sages have seen in thy face? 
When “contra” you greatly alarm, 
And befriending me, bring me disgrace. 
I wade through citations galore, 
Dissect und distinguish the same, 
Pile volumes around rie a score 
And prove my opponent quite lame. 
My precedents now seem most sound, 
But I find, ’mid defeat and vain fury, 
‘There never was yet to be found 


Precedent for a judge or @ jury.—(The Green Bag). 
»* * 


Right to have Cases argued —“ Argument is nob only a 
right, but a material one. It is not a mere ornamental fringe, 
hung upon the border of a trial. Trial, under our system, is a 
cooperation of minds—a grave and serious consultation over what 
should be done and how the end should be accomplished. The 
attorneys in the case are not mere carriers to bring in materigls 
for constructing the edifice; they have a right, as represquting : 
the parties, to suggest where every important stone should be laid, 
and to assign reasons, drawñ from legitimate sources, in support of 
their suggestions. Their reasons may be good or bad, but such as 
they are they should be heard and considered.”—Van Dgke v. 
Martin, per Bleckley, J.—(The Green Bag). 

"m 

Judge Doe'a Ideal Court Prayer.—Prior to the comméncement 

of a term of court at Manchester, N. H,, several years ago, Judge 
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-= Doe, in his usual brisk way, requested the sheriff to invite some 
clergyman to make the customary sopening prayer, provided one 
could be found who would be brief. 


The sheriff, in his quest to fill the bill, met the Rev. Mr. 
Buckley, a minister who had cherge of one of the city churches. 
‘The sheriff told him what was wanted, that the prayer inust be 
short, and suggested that the quicker he could earn the $8 fee 
allowed the more satisfactory would be his efforts. 


While demurring to the mercenary and commercial spirit of 
the invitation, Mr. Buckley concluded to accept, and immediately 
repaired to the court house. A brief introduction to the judge, 
call of silence by the sheriff, and the minister’s dignified form 
arose. With closed eyes and solemn visage he slowly and im- 
presslvely delivered the following brief praver: 


“Oh, Lord ! bless this court and bless these lawyers; make 
them feel that life is short and time is precions, not to be wasted 
in empty declamation, for Christ’s sake, amen.’’ 


Judge Doe afterwards said this should be adopted as a model 
prayer for such an occasion.—( Boston Herald). 
uid 
| Lawyer's Little  Bils.— Some curious evidence was recently 
given in a case which turned on s solicitor's charges, one wit- 


ness testifying that the man of law had remarked that “ winks 
would have to be paid for.” 


That some very curious items are found occanionally in a 
solicitor’s bill of costs was amply borne out by a legal gentle. 
man, whom a representative of this paper recently consulted 
on the subject. 


e 
* À managing clerk who was once in my employment," 


began the man of law, '* made such a favourable impression on @ 
client that one day the latter showed his appreciation of my clerk'g 
efforts on his behalf by incontinently taking off a valuable dia- 
mond pin he is was wearing and presenting it to him. 


“That unconscionable clerk of mine actually made a charge 


for receiving it as follows : ° 
e ` ` 
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.ı  * To attending you: Long and special interview, when you 
presented me with your diamond pin, 13s. 4d." 


We have all heard of the dishonest coachman who put downin 
his expenses’ book the highly interesting item. “To get twopennorth 
of whipcord, 6d” ; and of the waiter immortalized by the late Dan 
Leno, who, on reckoning up his customer's bill, included “‘no bread» 
a penny!” in his account; but an item in another bill mentioned by 
our legal informant surpasses even this brilliant feat of accountancy. 


« A certain firm of solicitors,” said tho lawyer, “ with offices 
not many hundred yards from where we aro sitting now, were con- 
ducting a case for & very impecunious client who was laying claim 
to a large sum of money. 


« Thanks to his legal advisers, he eventually obtained posses- 
sion of the amount; but inthe meantime he was practically support- 
ed by his solicitors. When their bill was presented it was a 
study. But the champion item was this: 


* Ty attending you when you requested the loan of two pence, 
in order to pay your omnibus fare to Hampstead, where you were 
to meet a relative, 6». 8d ; to advance, 2d." 


** Here is a pendant to the story of the greedy clerk, the grate- 
ful client and the diamond pin. It is absolutely incredible, but 
at the same time absolutely true. It concerns another grateful 
client, who was so overjoyed at winning a case that he invited. 
his solicitor to a most gorgeous dinner to celebrate the victory 


The food, the wines, the cigars and other concomitants were 
of the finest and most expensive kinds, and # most gnjoyable 
dinner was followed by a box at a theatre. 


E “However, all through the festivities the man of law, kept 
& keen eye on his business interest, forin his bill there subse- 
quently appeared the amazing items. ‘ 


“To attending you at dinner, 6s. 8d; to attending you at 
theatre, 6s. 8d.” ° 


* History does not record what the grateful client said when 
he perused the bilJ."—* Stray Stories.”—(The American Lawyer). 


e e 
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REVIEWS. 


The Law of Offences and Criminal Procedure (Criminal Rulings), 

~ in two Volumes, by Tuomas Wer, 4th Edition, by K. Jacan- 
NATHA, ÁIYAR, B. A. B. L., High Court Vakil, Madras. Published 
by Messrs. SRINIVASA VARADACHAMI AND Co., Esplanade, 
Madras :— f 


Mr. J agannadhaiyar has donea service to the inagistracy and 
the legal profession in bringing out a new edition of Weir's Law of 
Offences and Criminal Procedure. Mr. Weir’s publication has been 
& useful book of reference, and the fact that the last edition was 
issued in 1884, and had gone out of print was itself a sufficient 
justification for the new edition. Moreover, the Criminal Proce- 
dure Code was re-enacted in 1898 with very considerable changes. 
Mr. Jagannathsiyar's new edition therefore supplies a want. We 
need hardly add that the work has been well executed. 





The Indian Stamp Act, 2nd Edition, 1006, by K. JAGANNATHA 
AIYAR, B. A., B. L, High Court Vakil, Madras—Price Rs. 5. 


. Wecongratulate Mr. Jagannatha Aiyar on the rapid sale of the 
first edition of his Indian Stamp Act notwithstanding the number 
of similar publications in the field. ‘The second edition has in- 
corporated the results of later decisions and the more recent amend 
ments of the Act in India and the provisions of English statutes 
passed since the publication of its predecessor. We have no 
hesitation in recommending the book as a thoroughly reliable guide 
to the profession. 





Archibold’s Criminal Pleadin g, Hvidehce and Practice, 28rd Edition 

by W. F. CzArzs and G. SvEPHENsON. Price 35 sh. Published 

*by Messrs. SWEET AND MAXWELL, LrwrrEp, 3, Chancery’ Lane, 
London. 


Archibold's Criminal Pleading is a legal classic. The edition 
bofore usis the 23rd. Rules of Criminal Plerding, Evidence and 
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práctice are undergoing frequent modification in England, and the 
necessity for a revision of the book is therefore great. The last 
edition was issued in 1900 and the present one is therefore a wel- 
come edition to the lawyers library. We have nothing but praise 
for the care with which the editors of this new edition have done 


their work. ° 


The Workman's Breach of Contract Act, 1st Edition, 1905, by 
ANANDRAM MEWARAM JaaTIANI-KARACHI. Price Rs. 3. 


We have received a copy of the Workinan's Breach of Contract 
Act with notes of rulings of the Indian High Courts. The sections 
of the Penal Code on Criminal breach of Contract are also in- 
corporated in the book. We cannot suppose that there is any field 
for a small publication of this description. We think the price of 
Rs. 3 is much in excess of the value of the publication. We 
do not see what necessity there was for hurrying the publication of 
an Act which is more than 40 yeara old so as to  necesstate the 
introdution of the numerous slips in the body of the book. 


—haà—Q—, lm 


The Land Acquisition Act, by H. BEVERLEY, M. A.I.C. 8., (Retired), 
Late Judge, High Court, Calcutta, 5th Edition, 1905. Pub- 
lished by S. K. Laurer AND Co., 54, College Street, Calcutta. 


Mr. Beverley’s Land Acqusition Act has commanded the 
general approval of the profession. That the author was a Judge of 
a High Court is itself a recommendation; and the fifth edition has 
been brought out by Mr. Justice Pargiter now sitting as & Judge 
of the Calcutta High Court. It is true that legal publications by 
Judges of the High Courts do not possess any necessary authority 
butit is impossible altogevher to dissociate the judicial position 
of the author from the expressions of his opinion in the case of hig 
notes and commentaries. We have always found the book reliable 
and wé can safely recommend it to the profession. ° 
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The Law aid Practice relating to Sbhcitors Liens and Charging 
Orders, by Frxprrick WALTON ATKINSON, LL.D., (London). 
Published by Messrs. Swxxkr. AND Maxwett, Liairep, 8, 
Chancery Lane, London. 


* 


Dr. Atkinson's Law and Practice relating to Solicitors’ liens 
must be highly serviceable to Solicitors in England and the Colo- 
nies, In India, except in the Presidency Towns, one has rarely any 
occasion to hear of any dispute relating to such liens. The Legal 
Practitioner’s Act, which requires the filing of written contracts in 
Court and the practice of the profession in India of professional 
men taking their fees before the work is done, have made this 
department of law a comparatively sealed book to the profession. 
Instances, however, occasionally arises in the Presidency Towns 
which raise questions regarding Solicitors’ liens. Witness the 
recent case of, Town Municipality of Jambusar v, Girja Shanker! 


We trust the book will be found useful by the somewhat 
- limited class to whom it appeals in this country. 
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THIRD PARTIES CONSENT IN THE LAW OF 
ALIENATION OF PROPERTY IN INDIA. 





* Consent may be said to be the essence of the obligation of all 
contracts, the destruction of the liability involved in all torts, and a 
justification or mitigation of the criminality of most crimes.” The 
general principles of the law of consent and the effect of consent in 
the criminal law have been elaborately discussed by the late Rai 
Hukm Chand in his treatise on the subject. The question of consent 
generally arises only with reference to the parties to a transaction. 
There are, however, Some instances in the civil law, in which a ‘third 
person’s consent is sometimes essential to the validity of a transac- 
tion.’ Some of these are cases of what may be called ‘ represen- 
tative consent’, where the third person ‘ represents entirely or parti- 
ally a party to the transaction and gives the consent to supply or 
supplement the consent required of that party’, such as contracts or 
dispositions by minors, persons of unsound mind, &c. In other 
cases, a third person's consent ig required generally on the ground 
that ‘the transaction affects some right of that person.’ It is 
proposed fo discuss here a few instances under the Hindu Law 
and the Muhamadan Law, to ascertain the nature and legal opera- 
tion of the consent of third persons commonly required in those 
cases to give full effect to the transaction. 


In Bhugwandeen v. Myna Boyes, the Judicial Committee laid it 
down broadly that as * between undivided co-parceners there can be 
po alienation by one without the consent of the other’. Itis not 
likely that their Lordships meant to lay this down as & universal 
principleeof law, for under the English Law, fot instance, a co- 
parcener or & joint ténant can alienate his share, with the only 
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result that the alienation wil] work a severance of the joint estate. 
Jogeswar Narain Deo v. Ramchandra Dutt. Their Lordships rather 
appear to have regarded it as a necessary incident of the Mitak- ' 
shara theory of survivorship, though with questionable propriety (it 
18 submitted) they apply the theopy to the estate of co-widows. In the 
course of a fuller discussion of the subject, it was steted by Sir Barnes 
Peacock (delivering the judgment of the Full Bench) in Sada- 
bart Prasad v. Foolbash Koer*, that a member of a joint Hindu 
family has no authority, without the consent of his co-sharers, to 
alienate his undivided share (or a portion thereof) to raise money 
on his account and not for the benefit of the family. The High 
Courts of Madras and Bombay have generally given a more restricted 
operation to this rule of prohibition, confining it to alienations not 
for value, such as gifts or devises. These varying restrictions 
sometimes purport to be based on the text of the Mitakshara, that 
‘among unseparated kinsmen, the consent of all is indispensably 
requisite, because no one is fully empowered to make an alienation 
since the estate is in common’. (Ch. I. S. 1, PI. 90). Itis far from 
clear that the above text or any other of the kind has reference to 
an individual co-parcener alienating on his own account his interest 
m the family properly, Aiyyagart Venkataramayya v. Aiyyagart 
Ramayya®. As Mr. Mayne puts it, such anidea does not seem to 
have occarred to the Sanskrit writers but this involves no prohibition 
(Cf. observations of Mr. Justice Bhashyam Iyengar as to aliena- 
tion by a Hindu widow, Sriramulu v. Krisinamma*). The 
course of decisions on the subject have proceeded to a 
large extent on considerations of policy or equity and some- 
times on therule of ‘ stare decisis,—and the rules as “to consent 
have not always been applied quite in the way in which they 
have been stated by the Text-writers. At this time of the day, 
wo may safely assume that no such rule would be enforced, 
unless it can be supported on some basis of accepted jüristio prin- 
ciples. For our present purpose, it therefore becomes necessary io 
examine the various reasons that have been put forward in sapport 
of the rule that in certain cases the consent of the co-parceners is 
necessary to enable & co-parcener in a Mitakshara family to alienate 
on his own accorfnt his undivided interest in the family property. 


1. L L. R., 28 C. 670. 3. I. D. R, 25 M. 714. 
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In the placitum already quoted, the Mitakshara proceeds 
to say that ‘among separated kinsmen the consent of all tends 
to the facility of the transaction.. ... it is not required on 
account of any want of power in the single owner and the 
transaction is valid even without th consent of separated kinsmen} 
Is there such a ‘want of power’, in an undivided co-parcener with 
reference to his interest in the family property ? With all deference 
to the opinion of Sir Charles Turner C. J. in Ponnappa v. Paphu- 
vayyangar! we venture to thinkthat the Mitakshara itself does not 
declare any such incapacity. The real question therefore is whe- 
- ther such an incapacity necessarily follows from the true character 
of a Mitakshara co-parcenery. Sir Barnes Peacock and his 
learned colleagues inthe Full Bench case thought it did. We 
shall examine their grounds closely. The learned Chief Justice 
himself said that he ‘was at one time disposed to think that as 
one of several members ofa joint family can compel partition of 
ancestral property against the will of others, so he might, withont 
the will of the others, alienate that share to which he would be 
entitled upon partition’, but upon reflection he felt that opinion can- 
not be maintained according to the true principle of the Mitakshara 
law Sadabart Prasad v. Foolbash*. His difficulty appears to have 
ariseu from the decision of the Judicial Committee in Appoovier v. 
Hama Subba Atyan®, where their Lordships said that no individual - 
member of an undivided family can predicate that he has a certain 
definite share in the joint property of the family. But we fail to 
see any insuperable difficulty here. lt may be that he has no 
‘definite share,’ (Vstla Buiten v. Yamenamma‘*) or as Turner, 
C. J., has put it, the term ‘ share’ * connotes an erroneous idea’ 
(Ponnappa v. Paphwvayyangar^) when applied to an undivi- 
ded family. But, has not an undivided co-parcener, ‘some 
interest’ which he may regard as his own in the joint family 
property and why should he not dispose of it? (See the doctrine 
of the Mayukha and the explanations of Jagannatha set out 
in Vasudev v. Venkatesh®. See also Vitla Butten v. Yame- 
namma’.) Kir Charles Turner goes so far as even to deny this 
and refers by way of example to property held by trustees or by a 
Te ae A OR PR I ANE UN MIRARI CIS. ANGE UU des), MN 
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corporation ‘which is the subgect of joint, but not of several owner- 
ship) We fail to see any true analogy here and the learned Chief 
Justice overlooked the fact that in the instances pat by him, the 
individual members have no right to demand partition of their 
respective shares. The statement may be true of the archaio 
family but ill accords with the facts and theories of a later 
day when the family corporation has given place to the joint 
family, as it is significantly termed. With reference to the 
observations of the Judicial Committee in Appoovier v. Rama 
Subbien, it was laid down by the Caloutta High Conrt in Bhyro 
Pershad v. Basisto Narain! that under the Mitakshara law the 
father in an undivided family has no interest that can form the 
subject of a sale beyond his share of the proceeds. Until partition 
is effected, he has merely & life interest in a common property 
which interest he can neither give away nor sell, This reasoning 
and the conclusions deduced therefrom must be taken to have 
been overruled by the decision of the Privy Council in Suraj 
Buns? Koer's case. (For a view verging on the opposite extreme, 
see the observations of Scotland, Chief Justice, in Rayacharlu v. 
Venkatramaniah*.) The true parallel is that put by Mr. Mayne, 
$. e., & corporation in which there are shareholders, but not ‘shares,’ 
because the shares are indefinite until a partition actually takes 
place. 


The undivided interest is ‘ property, Avyagir Venkatramayya 
v. Ramayya®, Venkatachella v. Chwnnawya*, Runganadam v. 
P. Ramasami Chetiis, S. Syed Tuffuzzool v. Rughoonath?, and it is 
the: ‘separate’ property of the co-parcener. See per Scotland, 
Chief Justice, in Viraswami v. Atyaswami’ ; per Innes, J., and per 
Muthuswam Iyer, J. in. Ponnappa v. Papuvayyangar*. à 


Sir Barnes Peacock lgter on in his judgment oè serves as fol- 
lows :—-' The principle of the Mitakshara law seems to be that no 
sherer, before partition, can without the assent of all the co-sharers 
determine the joint character of the property by conveying away his 
share.’ With due deference to so high an authority, we take leive 
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to doubt this proposition. A partition is no doubt ordinarily in 
the nature of a bilateral contract requiring the assent of the co- 
owners ; where they all agree such a division is possible as 
much in the case of & Malabar Tarwad asin the case of a Mitakehara 
joint family. The essential difference between these two, however, 
lies in this, viz., that in the former case, a division is possible only if 
all agree, whereas in the latter it is a matter of right in the indivi- 
dual eo-parcener to get himself and his interest in the joint family 
property severed without any regard to the wishes of the surviving 
co-parceners. ‘The learned Chief Justice adds: “If he could do so, 
he would have the power by his own will, without resorting to 
partition, the only means known to the law for the purpose, to ex- 
clude from participation in the portion conveyed away those who, 
by subsequent birth, would become members of the joint family 
and entitled to shares upon partition.” Here again it is difficult 
to appreciate the reasoning which prevented the eminent jndge 
from accepting the general principle that the alienation itself effects 
a severance to that extent of the joint estate. This is in fact what 
subsequent decisions have done, though in some of them, the rule 
is said to be based on the equity in favor of a purchaser for value 
rather than on any right in the co-parcener to make the alienation. 


The need for the consent of the co-parceners is sought to be 
explained by Mr. Justice Innes on a very different ground in Pon- 
nappa v. Papuvayyangar!. ‘The consent of others,’ says he, ‘is 
requisite to the alienation, not because the co-parcener desiring to 
make the alienation had not an actual property in his unseparated 
interest, but because the property isin common," * * * # + 
* * ¥*Asamember ofthe co-parcenary body he cannot, without 
the consent of the other members, affect prejudicially their ço- 
parcenary property.’ This reasoning again is far from convincing, The 
fact ofthe property being in common does not disentitle a person 
to convey to another whatever interest he has therein ; and what is 
the prejudice here which the law has to take account of? The rule 
of law, as to ‘Joint Tenancies’ is thus stated by Mr. Freeman (in 
his Treatise on ‘Co-tenancy and Partition’): ‘A joint tenancy 
may be severed in three ways—lIst, by an acteof one of the tenants 


. . . e 
operating on his:own share and creating a severance as to that 
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share ; 2ndly, by mutual agreement; and 3rdly, by such 8 course of 
dealing as intimates that the interest of all were mutually treated 
as constituting a tenancy in common. To this may be added as a 
fourth means of severance, proceedings against the joint tenant 
producing an involuntary alienatiore of his title.’ (8.29; As to 
‘co-parcenaries, see S. 84.) In the Full Bench case, Sir Barnes 
Peacock distinguishes the Mitakshara family from a joint tenancy 
in this respect, but it is difficult to see how the circumstantes he 
points out bar an alienation of his interest by a co-parcener. The 
interest conveyed will not be a varying quantity as he would seem to 
imagine. (See Atyyagiri Venkatramayya v. Atyyagiri Ramayya'.) 
A question of some difficulty arises here as to the effect of the 
alienation on the corporate character of the family. So far as the 
property is concerned, it is submitted that the proper view is that 
the alienation by one of the co-parceners ‘ disunites hig title and 
interest from that of the others and the co-parcenary is thereby 
destroyed if there were but two parceners, but if there were more 
than two, those who did not convey remain co-parceners as bet- 
ween one another, but are tenants in common with the alienee of ihe 
part 80 conveyed’. But what isto be the position, in tho family 
of the co-parcener who made the alienation of his undivided interest 
in the family property. One view—-though the point cannot be 
considered free from doubt—is that stated by J ustice Bhashyam 
Iyengar in Atyyagart Venkataramayya v. Atyyagari Ramayya* 
following the decision of the Bombay High Court in Gurulin- 
gappa v. Nandappa? ; but it is not possible to enter into a full 
liscussion of the question here. ° 


It has however been broadly laid down by the Judicial 
Cqmmittee that ‘there can be little doubt that all such 
|ienations, whether voluntary or compulsory, &re inconsistent with 
ihe strict theory of a joint. and undivided Hindu family,’ 
‘Suraj Bunsi Koer v. Sheo Prasad Singh*.) See also Madho Per- 
rhad v. Mehrban Singh,)®. While thus concluded by authority, 
ve must nevertheless not lose sight of the fact that there is nothing 
n the works of the Sanskrit writers to which such a prohibition can 
je traced and the proposition stands ou its own reason. * Thesub- 
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ject is one of those in which from the earliest times, there have been 
two conflicting principles of law, one favouring the perpetual integ- 
rity- and the fixed succession of family property, and the other the 
free use of such property for the circumstances of the day." (Per 
Lord Hobhouse in Balwant Smgh v. Rani Kishore’). 

Alienations for value have however long been given effect to 
in Madras and Bombay. The recognition of such alienations was 
rested in Bombay on the equity in favourof a purchaser for value 
and in a Bombay caso (Lakshmana Dada Naik v. Ramachandra 
Dada Natk*,) the Privy Council with reference to this point said— 
“ Tho question therefore is not so much whether an admitted prin- 
ciple of Hindu Law shall be carried ont to its apparently logical 
consequences &8 what are the limits of an exceptional doctrine 
established by modern jurisprudence’. In Madras, however, most of 
the learned judges have proceeded on the basis of a right in the 
co-parcener to make the alienation, and, as was observed by Muthu- 
seams Asyar, J. in Ponnappa v. Pappunayyangar®. “ What- 
ever doubt there may exist as to whether this power should now be 
treated as the equity of the creditor or as the co-parcener’s legal 
right, I think I do not go beyond the decided cases or texts when T 
say that the controversy is as old as the text of Narada, that there was 
historically a school of commentators who held that it referred to 
undivided interest and that the view of that school has been adopted 
for the law of this Presidency as consistent with equity from 1817, 
and as & matter of inference from the texts of the Mitakshara as to 
the right of survivorship from 1863". On principle,it is submitted, 
the view of the Madras High Court isthe sounder one. “Each 
co-tenant may convey his moiety at pleasure, without the consent or 
&nowledge of any of his companions in interest. This is true in 
every species of co-tenancy. * * * * * * i 
If the grantor be a co-parcener or joint tenant, his grantee succeeds 
to the same quantity of interest as that held by the grantor ; 
but he holds it by a different tenure, vis, as a tepant in 
conimon and not as a joint tenant or co- — (Freeman, 
S. 194). Undue stress is sometimes laid on the opinion 
expressed by the Privy Council in Lakshmana Dada Natk’s 
case? already referred to (See per Turner, O*J., in Ponnappa 
v. Papucayyangar* ignoring the fact that their Lordships ef 
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the Judicial Committee take special care to state that they are only 
applying ‘ the law as it is received in Bombay’ and refrain from 
deciding ‘ between the conflicting authorities of the Bombay and 
the Madras High Courts in respect of ulienations by gift.’ 


Having regard to the course of judicial decisions on the 
point, it may here be stated that this discussion is mainly of theore- 
ticalinterest,.80 far as alienations for value are concerned, But 
ib is submitted that it has a very important bearing on the law 
as to gifts made by a co-parcener of his undivided share in the 
family property. No question of equity can arise here with reference 
to the grantee's claims, and the Bombay High Court has accordingly 
always refused to recognise such gifts; but even according 
to its decisions, the gift would seem to be good if made with the con- 
sent of the co-parceners, (Gangubai v. Ramanna!.) The Madras 
Tigh Court, on the other hand, in accordance with the general 
theory prevailing at the time, formerly held that a gift by an 
undivided co-parcener was good (Venkatapat v.  Lutchmee*) 
though a devise by will was not (Vitia Butten v. Yamenamma*) and 
this differentiation between a gift and a bequest was approved 
of by the Judicial Committee in Lakshman Dada Nask v. Rama- 
chandra Dada Naik*. (Cf. also Freeman 8S. 14 and Moyse v. Gyles®), 
But a change in the law was introduced by the decision of a Full 
Bench in Baba v. Timma! with reference to the opinion expressed 
by Turner, C. J., in the 4 Mad. case and since then the law here 
has been assimilated to that prevailing in Bombay. Seb Ponnusams 
v. Thatha’, R, Runganudham v. P. Ramasami Chetir®, Ramanna v. 
Venkata’. | : 


It, therefoie, becomes important to consider the true legal 
Operation of the consent of the co-parceners io a gifte by 
one, in order to ascertain the nature of the consent required 
and the time when it should be obteined. Thus would it suffice 
to obtain the assent of the father or the managing member 
alone, or is ib necessary to have the consent of all the co-par- 
ceners? What is to be dorne, if some of them are absent or 
some happen to be minors? What is a co-parcener’s remedy if the 
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consent is wilfully withheld even by a minority ? Surely it can- 
not be and ought not to be the policy of the law to foster litigation 
by driving a person to a court of law to file asuit that he may put 
an end to the joint character of the family and thereby enable 
himself to make a gift of his sha#te to some one whom his affec- 
tions direct him to provide for. Again when should this 
assent be obtained ; is it a pre-requisite, the absence of which would - 
nullify the gift, even if the other co-parceners should subsequently 
agree to abide by it orconfirm it or at any rate not to impeach it? 
In other words, woulda gift made without their consent be merely 
voidable or ab inttio void? These are questions the answer to 
which will depend on what is considered to be jural basis on which 
the consentis required, and assuming—as we now must—that the 
law does require such consent, we have to seek a reasonable 
Juristic basis on which it can be explained and worked. 


At the outset, it must here be stated that on this point we 
have very little guidance afforded to us by judicial discussion or 
even dicta. In Atchamma v. Ramanadha' the Judicial Committee 
after deciding that a second adoption during the lifetime of the 
first adopted son was invalid, made the following observations :— 


“Feeling the hardship of this case on Ramanadha (the 2nd 
adopted son) we have looked with some anxiety to sce whether his 
title could be maintained on the ground that it was subsequently 
recognised by Jagannatha (the ist adopted son) and that such 
subsequent recognition might be considered equivalent to previous 
assent. we. sees. It does not appear that Jaganatha possessed 
all the knowledge or was placed in the circumstances which must 
exist in order to make his ratification binding, even tf we assume, 
what's not by any means clear, that such subsequent ratification 
would be equivalent for that purpose $n. Hindu law, to previous 
consent", (The italics are ours). Beyond indicating generally that 
the consent of the co-parceners should be given with full knowledge 
of the circumstances, this passage helps us very little, It, however, 
emphasises the distinction between ‘subsequent ratification’ and 
‘previous consent’ and substantially leaves the present question open. 
Language has been used in some decisions from which it may seem 
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tofollow that the consent required may be either previous or 
subsequent to the transaction and may be express or implied from 
conduct. In one case, some sort of * ratification’ is referred to, but 
on the facts, it may be more properly regarded as an instance of 
‘election’ and an estoppel resultigg therefrom Gangabat v. Vama- 
najit. But with reference to these cases it may generally be 
stated, that they relate to alienations made by the father or the 
managing member to whom the law has entrusted the power of 
alienating not only his individual share but the family property as 
such under certain circumstances, and the consent of the co-parce- 
ners in such cases is clearly not a requisite condition, but merely 
evidence ofa valid alienation, 4.6., evidence that the circumstances 
were regurded by the co-parceners themselves as justifying the alie- 
nation Ponnappa v. Papu? ; Miller v. Ranganath*. 


The question has therefore to be discussed with reference to 
general principles and|the reason of the thing. Though the 
decisions lay it down in general terms that an undivided co- 
parcener is incompetent to make a gift of his share, a distinction 
must be carefully kept in,view between an incapacity arising from 
an inherent want of right which can form the subject of alienation 
and an incompetency arising froma prohibition or restriction 
imposed by law in the interests of the co-parceners. The distinc- 
tion is illustrated by the difference between a devise by will 
attempted by an undivided co-parcener (or a joint-tenant) and an 
alienation inier vicos. (See Vitla Buthen v. Yemenamma‘). It was 
pointed out long ago by Littleton [See Coke, upon Littleton 185 (D) 1 
that on the death of a joint tenant, his co-tenants are “instantly 
seized of the whole and there is no estate for the“devise to operate 
upon. The discussion in the earlier part of this article was entered 
upon chiefly to show that in the case of alienations snier vsvos, it is 
otherwise. As Lord Coke put it, though joint tenants are|seized 
of the estate ‘ per my et per tout, each is owner of his own moiety 
‘to énfeoffe, give or demise’. e 


Itis sometimes said thatthe right to demand partition 
is a right) strictly personal to the co-parceners "and cannot be 
a rr yh 
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transferred to an alienee, and iti$only as a matter of equity or 
to prevent frand that a transferee for value is allowed to stand 
in the shoes of his grantor to work out his rights by par- 
tition (West and Buhler, p. 682 ; Avyagirs Venkatramayya v. Aiya- 
girs Ramayya' contra, 9 W. R. 488). But even this by no means 
involves the negation of an alienable interest in the co-pareners. 
Thus the rule was the same under the English Common Law, and 
even & purchaser.for value could not there claim compulsory parti- 
tion. (Freeman, Sec. 451). But the only result of it was that the 
slienee though he became a tenant in common could not himself sue 
for partition ; the writ must be sued out against him by the remain- 
ing co-parceners (Freeman, Sec. 420). 


If the consent of the co-parcener, bi required to confer on the 
alienor the ‘several right’ which he is to alienate, snch consent 
will be a condition precedent and in substance a release by them. 
Any alienation without it can convey no interest and will be ab 
tnitio void. But this, it is submitted, isnot the proper view. The 
consent mast be taken to be required by law only to enable the 
other co-parceners to protect their own interests (in any way they 
may deem necessary), and in this view any irregularity or defect 
arising from the absence of such consent at the time of the aliena- 
tion must be held capable of being cured by their subsequent 
consent or even acquiescence. ‘he alienation will only be voidable 
at their instance and not void. The consent does not operate as 
any transfer of right by the consenting person—whether to the 
alienor.or to the alienee—nor as the creation of a right in the 
alienor, but only serves to give full effect to an otherwise voidable 
transaction. Consent in the strict legal sense must necessarily pre- 
cede the act—which would otherwise be illegal ;— but itis not ine 
this sense that consent is required in the class of cases now under 
discussion. A co-parcener is sometimes said to have ratified an 
alienation made by another, but such language can be applied only 
when the aliening co-parcener acts on behalf of the other arfd not 
on his own account. The true view, it is submitted, is to regard the 
consent of the other co-parceners as sn indication of their opinion 
that the proposed alienation—whether voluntary or for value— 
involves no injury to their vested interests or as a waiver ‘by them 


1. i L. R; 25 M. 717, 
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— whether prior or subsequentéto the act— of their right to object to 
the alienation on the ground of such injury. Thus, for instance, if 
an undivided member, to the knowledge of his co-parceners, settles 
his interest on his wife or daughter and the co-parceners take no 
measures to impeach the settlement during the settlor's life-time,— 
or, a8 sometimes happens, even lull him into the belief that they 
would give effect to it,—it would be manifestly unjust to allow them 
to ignore the settlement after his death. They mast in equity be 
held estopped from so doing, for had they questioned the settlement 
earlier, the settlor might easily have got his share divided off and then 
made his own arrangements withit. After the recognition of a right 
to compulsory partition and of practically plenary powers of alien- 
ation for value by any co-parcener, it will be too late in the day 
to contend that this restriction on the power to make gifta is 
intended to encourage the joint family system and preserve its unity 
and integrity. Even were it so, the best, if not the only, means of 
preserving the joint family would be to mitigate,—as has been 
done in many respects—the rigour of some of its incidents that are 
not in harmony with the temper or sentiments of modern life. 


Gifts and bequests are often found coupled together in judicial 
diota as incapable of being made by an undivided member except 
with the consent of his co-parceners. But, as will appear from 
what has been already said, this is not correct. Co-parceners under 
the Mitakshara law in the main resemble joint tenants under the 
English law as to the right of survivorship and any disposition of his 


_interest that may be made by one of them to take effect on his death 


will be defeated by the prior right of survivorship. The fact of the 
devise having been made with the consent of the co-parceners can- 
not give it any greater validity, unless the consent be regarded as 
tantamount to a partition, but then the disposition would take effect 
not as that of aco-parcener, bunt as s devise made by a divided 
member, though it would seem that under the Hnglish Law effect 
cannot be given to the disposition even on this footing see Bwsft 
v. Roberts. $ , 


The decision, of the Privy Council in Purmanundas Jeevundas 
v. Venagekrao** gives us little assistance on this question. * In that 





v. 
1. Ambl 617, , LLB, 7B, 19, 
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case, the point was raised that “ thé property of which the testator 
was in possession during his lifetime was joint family property and 
that under the provisions of Mitakshara law, the testator had no 
power of disposing of it to the Dharmasala or other charitable 
objects indicated by his will” and it was contended that “ no effect 
should be given to the provisions thereof except to such extent and 
in such manner as the appellant (the testator's brother’s son) might 
consenteand agree that the same should be effective.’ But their 
Lordships avoid saying anything definite on this contention. They 
all along treat the appellant only as heir or residuary legatee of 
his uncle and not as one taking his uncle’s property by right of 
survivorship. It is stated in the judgment that ** the case must turn 
upon the effect of transactions which have taken place since his 
death” ; end the effect, their Lordships say, of these transaction is 
“to make a valid dedication to charitable purposes of the property" 
in question as part of an arrangement under which tke appellant 
received the residue of the testator's property and ‘by an estoppel 
thereby created. Nothing is said as to the validity of the testa- 
mentary disposition itself. 


There are numerous dicta of eminent authorities to the effect 
that under the Hindu Law, the powers of gift inier vivos and of 
testamentary disposition are co-extensive (See the Hunsapore case)". 
From this it may seem to follow that if a person can make a gift 
of his undivided interest in joint property with the consent of his 
co-parceners, he can dispose of it by will too, with the like consent. 
But as was observed by the Madras High Court in a recent case T. 
Venkatratnam v. T. Seshamma* such dicta must be taken with the 
facts the cases of in which they occur. Many of these cases relate to 
impartible property which, the Judicial Committee in the Pittapore , 
case distinguished from ordinary joint family property dealt with in 
Vittla Butten v. Yamenamma?. While once again expressing their 
approval of the ruling in this case, their Lordships said “ That 
was a case of an admitted co-parcenary between the maker of the 
will and his adopted. son, and the latter would take as the surviving 
co-parcener, a title which was held to be a prior title to that by 
devise., It is not applicable here where co-parcegary between the 





L 13M.L AI 3, I. L. B. 27 M. 285. 
| 8. 83 IL C. B. 6. 
e. 
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Raja and the adopted son is dot admitted, but the contrary is held 
xxxekH#, [f the Raja had power to slienate, he might do it by 
will and the title by the will would have priority to the title by 
succession” Raja Venkata Surya Mahipati v. The Court of Wards'. 
This really{goes to confirm the veew suggested in this article. 


In some cases, the question has arisen with reference to the 
validity of & testamentary disposition made by & person who at 
the time also takes a son in adoption. Sometimes it is made to 
appear as though the devise is upheld on the ground of the adopted 
son's consent thereto. The true ratio decidends of these decisions 
is that the will and the adoption form parts of one and the same 
transaction and that the adopted son who had knowledge of the 
will got his right to the undisposed of property on his election to 
forego the property dealt with by the will. See Vinayek v. Govinda- 
rao?, Lakshmi v. Subramasya*, Naraycna v Ramasami* viz., in 
fact, strange as ib may seem, he became a co-parcener with his 
adoptive father only in respect of the property not comprised in the 
will, though it is only after the death of the father that the will 
itself can take effect. These are not therefore cases of devise of 


co-parcenary property. 


The question. quite recently arose before the High Court of 
Madras, but in the circumstances of the case, their iordships how- 
ever thought it ‘unnecessary to consider how [ar the proposition 
that with reference to an ancestral estate testamentary disposition 
stands on the same footing a8 a gilt inter vivos is supported by the 
authorities’. 

S. VARADACHARIAR, BA., rt. 


(To be continued). 


e e E 
e . 
L. R., 32 M, 888 at p. 897. 9. 6al. H.C BR. 224, 
L. R., 12 M. 490. (000. 5 LLOR,14 M. 172, 
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NOTES OF INDIAN CASES. 


Jogendra Nath Mukherjee v. Emperor.—I. L. R., 33 C. 1 :— 
In this case the Calcutta High Court held that a petition to 
a magistrate by a complainant whose report to tbe Polce was 
reported to be false impugning the correctness of such Police report 
and praying that the persons accused by him might be brought 
to trial was a complaint within S. 4, Cl. (h) of the Criminal Pro- 
cedure Code, that the procedure of the magistrate in instituting 
criminal proceedings against him for making a false charge with- 
out making any enquiry into the complaint which he had made 
and disposing it of under S. 208 of the Criminal Procedure Code 
was contrary to law and that the order directing the complainant 
to be prosecuted must therefore be set aside. 


The learned Judges felt themselves compelled to take this 
view by reason of a long current of decisions of the Calcutta Court. 
They also observed that the decisions of the other High Courts 
were the other way, but the cases referred to by the learned 
Judges as supporting this view do not support them and are really 
distinguishable from the case they had to decide. In Ramasawmy 
v. Queen-Empress! , Imperatrea v. Jsjbhoy?*, Queen-Emgpress v. 
Raghu Tewari?, there was no petition before the magistrate as 
was the case in the case under notice impugning the correctness 
of the Police report und praying that the persons accused might 
be brought to trial. There was only a charge to the Police which 
was reported to be false and the Magistrate upon such Police 
report subsequently directed the prosecution of the complainants 
concerned. Before the:Magistrate the complainant only asserted 
that his charge was true and did not file any petition that his 
complaint should be investigated. MER 


So far as the Criminil Procedure Oóde is concerned we 
think that where a complaint is made to a competent magistrate 
the law requires that such complaint should be disposed of in 
the manner pointed out by the statute, viz., by examining the com- 
plainant and giving him an opportunity of proving his case by 


-]. LL. R,7 M. 20% 3. ILL. R., 23 B. 696, 
9, L, R., 16 A, 836.. 
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the examination of his witness or otherwise and where a Magis- 
trate docs not adopt this procedure he is really contravening the 
provisions of the law. If without making 8uch enquiry he calls 
upon the complainant to show cause why he should not be prose- 
cuted for making a false charge, he is really acting contrary to the 


provisions of the law, as the complaint of the complainant has 
not been disposed of. 


Dayanath Taluqdar v. Emperor:—I. L. R.,33 Cal. 8.—In 
this case, a Deputy Magistrate directed the applicants in revision 
to give security for their good behaviour under S. 110 of the Crimi- 
nal Procedure Code. The applicants filed an appeal to the Distriot 
Magistrate under S. 400 of the Criminal Procedure Code. The 
District Magistrate set aside the Deputy Magistrates order and 
directed that there should be a further enquiry, at the same time 
requiring increased security from the applicants. 


Upon revision, the High Court held that the District Magis- 
trate had no power under the law to order the further enquiry in 
the terms in which he did. The head note as it stands is rather 
wide. The Higa Court did not decide in this case that a District 
Magistrate had absolutely no power to order further enquiry in : 
an appeal from an order passed in a proceeding under S. 110. So 
far as the actual decision is concerned it is hard to see the propriety 
of the order for farther enquiry after directing the appellants to 
furnish increased security. Where the Lower Court has directed 
security to be taken from certain persons, in an appeal by the latter 
from this order, the appellate Court is not entitled under the law 
to increase the security. S, 423, Cl. (1) (b) may not of course 
apply ; but clauses (c) and (d) may apply. Under C1. (c) the appellate 
court may alter, reverse the order. Under Cl. (d) the appellate 
court may make any amendment or any consequential or incidental 
order that may be just or proper. There is no provision under 
the Code for an appeal by the Government for enhancing the secu- 
rity ordered to be taken by the Magistrate in the first instance. 
In an appeal by A complaining that the order directing security to 
be taken from him is itself erroneous, it is neither just ngr proper 
to make an order enhancing the security, An order for further 
enquiry may be made under 8. 487 and even assuming that a per- 
89n against whom a proceeding is taken ender S. 110 isan accused 
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person within the meaning of that? section [and there is consi- 
derable authority for this view'] 2 person against whom securi- 
ty has been taken cannot be said to be “an gceused person who 
has been discharged.” 


e 

Basanta Kumari Debi v. Kanikshya Kumari Debi.—I. L. R., 
33 C. 28 ( P.C.) :—From the terms of the gift as given in the head- 
note in this case, one will rather be inclined to think that the decision 
of the Privy Council is not altogether correct. As given in the 
head-note, the gift was by a Hindu of immoveable property to his 
sister after her marriage to be enjoyed by her during her life and 
after her death, by her husband, sons, grandsons in succession. It 
is also stated that “the power to dispose of by gift or sale will 
successively vest in your husband, sons, grandsons and others." 
The natural construction of such a gift is that the donee (the 
sister) will take the estate for life and that the remainder will 
vest in her husband or, if he were not alive at the date of the gift, 
in her sons provided they were in existence and capable of taking. 
It may be a question under such circumstances whether the gift in 
remainder to her husband is absolute or is only for his life. But the 
clause giving power to the husband to dispose of the estate by gift 
or gale will rather show that the estate taken by the husband is 
absolute so that no estate can be taken by the sons, grandsons and 
other heirs under the gift. The Privy Council, however, held that 
upon the true construction of the deed of gift the estate conveyed 
by it to the sister was an estate of inheritance. A reference to 
the terms of the gift as given in the judgment of the High Court 
at p.25 of the report in this case and as given by the reporter 
himself at p.24 will show that the view taken by the Privy 
Coungil of the nature of the estate taken in this case by the sister 
is correct. In the first portion of the deed of gift not referred to in 
the head -noto, the donor states that the*donee should remain in pos- 
session of the property conveyed and relinquished by him in her 
own mght with the same right as he, the donor, possessed the same 
without any hindrance. As pointed ont by the High Court when 
this case was under appeal before them, this language would show that 
the donde, the sister, had taken an absolute estate,and not merely 


(1) See Queen Empress v. Mutsaddi (1897), I. L. B., 21 A. 107, Lal, King Empa- e 


ror v. Tyasuddin (1901), I. L. B., 23 A. 148, Emperor v. Girand (1903), I. L, R., 26 A. 
378 and Lalit Mohun Moitra v. Surya Kanta Acharjea (1901), I, L. R., 28 C; 709, 
3 
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an estate for life, The subsSquent language in the deed of gift 
that the donee should « enjoy possession during" her life-time 
could not have the effect of cutting down the prior absolute gift. 
The later subsequeut language in the gift that on the donee’s death, 
her husband, sons,grandsons and other heirs in succession should en- 
Joy would show that the donor intended that the enumeration of the 
heirs mentioned was only indicative of the succession being to the 
donee according to the law and of the heirs taking or sacceeding as 
such although there was an inaccurate enumeration of the heirs. It is 
not indicative of any estate being taken by the persons enumerated as 
such under the gift. The property may be the sister’s Saudayaka. 
That being given after her marriage, it is her Ayautakam so that 
under the Bengal School the property would go to her son and her 
unmarried daughter, and in the absence of the son to such 
unmarried daughter solely in preference to the husband. 


A further point was decided in this case by the Privy Council 
that the unmarried daughter was entitled to a decree as against her 
father for mesne profits from the date of her mother’s death , although 
it should be more than three years before suit, as her father who was 
her natural guardian obtained possession by anuntrue represent- 
ation in his petition for mutation of names that his wife died child- 
less, 


Kulada Kinkar Roy v. Danesh Mir.—I. L. R., 83 Cal. 33 :— 
This case is of some general importance as it lays down certain gone- 
ral principles which should guido magistrates when proceedings 
under S. 145 of the Criminal Procedure Code are instituted. 
lo give jurisdiction to the magistrate to passan order under 
S. 145 two things must concur, first a dispute concerning land °or 
water or the boundaries thereof, and secondly, such dispute nfust bo 
likelyto cause a breach of the peace. Under S, 145 the magistrate 
must be satisfied that such a dispute likely to cause a breach of 
the,peace exists. He must therefore exercise his own indepen- 
dent judgment. Under the section he may take his materials from a 
Police report or other information, The Police report containing a 
mere expression ef opinion by the Police will not be sufficient, so that 
if a magistratefarrives at a conclusion only from such a report, such 
e a conclusion is one not sustainable in law; but 4f the Police report 

containing an expression of opinion by tke Police officer is accom- 
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panied by a statement of facts that foul satisfy the requirements of 
the law and if the statement of facts is sufficient to satisfy the 
magistrate and enable him to form his own opinion, his conclusion 
is not ordinarily liable to beset aside, Where there is sufficient 
material before the magistrate to" justify his action for exercising 
the initial jurisdiction given under S. 146, the High Court cannot 
interfere in revision, 


According to the section, there must be a likelihood of the 
breach of the peace concerning a dispute that is referred to in the 
section, As observed by the learned Judges in this case,it is dangerous 
to paraphrase the language of a Code when it is clear and unam- 
biguous. According to certain cages referred to by the learned 
Judges, imminence of a breach of the peace is essential for the 
exercise of the jurisdiction conferred upon the magistrate under 
S. 145. If it is intended by the use of this expression to indicate a 
greater degree of the chance of the event occurring than is de- 
noted by the term,as used in the Code, such a degree of chance or 
such a degree of imminence is not necessary. It must be determin- 
ed upon the circumstances of each case whether there is & likelihood 
of the breach of the peace happening. 


Interference in revision by the High Court is not as & matter 
of right and there can be no interference where the party seeking 
the interference has not been prejudiced. Where, therefore, a 
party chooses to wait and take the chances of judgment in his 
favour, he cannot be heard when the judgment goes against him 
to complain of an excess of jurisdiction and claim as a matter of 
right that the proceedings of the lower Court should be set aside, 
if the order is undoubtedly right upon the merits, 


Ashutosh Mallick v. Emperor.—I. L. R., 83 C. 50 :— We are 
glad to note that the decision in this case has proceeded upon a 
correct application of the law. It isan elementary rule that it is 
not an offence to make merely a false statement; otherwise eyery 
person would be punished for a lie. However desirable it may be 
morally that there should be absolute truth in the world and in all 
our intercourse and transactions, sucha thing is practically 
impossible to be attained. In Kotamraju Venkatrayalt v. Emperor! , 
a majority of tke Judges made an inroad upon this e 








1, 1.2%. B, 28M, 90. 
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principle and laid down & yo which in their opinion would be 
calculated for the attainment of this perfection. Inthe case under 
notice, the accused was authorised by a Sabha to collect subseriptions 
for a charitable purpose. The purpose was to feed the poor on the 
occasion of the opening of the New Municipal building at Calcutta. 
A book was opened and many highly respectable persons sub- 
scribed. Among them, were the Chaixman and the Vice-Chairman 
of the Municipality. The accused produced this book before Dr. 
Pears, the Health Officer, represented to him the objects and asked 
him for subscriptions. He also made a statement to Dr. Pears 
that he was employed in the Municipal Office, which statement was 
proved to be false. Dr. Pears subscribed some money. But nobody 
could imagine that he was induced to subscribe money by reason ot 
this false representation. The High Court held that there was no 
deception, no wrongful gain or wrongful loss and that the accused 
was not guilty of cheating. We think thatit is reprehensible for 
any man to speak lies whatever be the occasion. But we have only 
to notice that in this imperfect world absolute perfection is impos- 
sible and eyon men styled as great not oxclading judges and 
Governors-General have sometimes made false statements. 
The conversation of Lord Curzon before the Chinese Emperor 
narrated in the Amrita Bazar Patrika " sometime ago will illustrate 
this. Other illustrations are not wanting among other high 


personages. 


Fa i wee = = nl 


SUMMARY OF ENGLISH CASES, ^" 


Osrringtons, Limited v. Smith [1906], 1 K. B. 79. ° 


Coniract—Unconscionable “bargain—Hecessive interesi— Promisor 
, aware of circumstances—Moneylenders Act, 1900 (63 and 64 
Vic. C. 51) 8.1, Sub-Bec. (1). 


A, who was not in embarrassed circumstances, to pay off some 
pressing credigofs, borrowed two sums repayable in instalments, the 
bonds*providing that interest was to be paid at 75 per cent. per 
annum, and that, if there was default in the payment of an instal- 
ment, the amount remaining unpaid should be immediately payable. 
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A. paid up one of the two loans, bina committed default in the 
repayment of the other. When sued, he claimed relief under 
the Money-lenders Act, 1900. 


Held, that the mere fact that the rate of interest was high 
would not necessarily make a transaction ‘harsh and unconsion- 
able’, and that as A understood the transaction, and there was no 
misrepyesentation or pressure, the rate was reasonable and A was 
not entitled to reliet. 


Bannatyne v. MacIver [1900], 1 K. B. 108, 


Principal and agent—Borrowings by agent in cwcess of authority, 
without knowledge of lender—Lender’s right to recover debts 
of principal paid with money borrowed. 


Where an agent, in excess of his authority, borrows from a 
person who is unaware of the fact, the lender can in equity stand 
in the same position as if the principal borrowed, in respect of 
amounts applied in paying legal debts of the principal. 





Norton v. Yates [1906], 1 K. B. 112. 
Garnishee order, effect of. 


In 1908, a limited company issued debentures creating the 
usual first charge “ by way of floating security " on “‘ all real and 
personal property now or at any time belonging to the company.” 
1n 1905 Y got a decree against the company, and by a garnishee 
ordér attached a debt due to it in the hands of T on 17th January: 
On 19th January, a receiver of the company was appointed a deben- 
ture-holder’s action. Notice of this appointment was served on 
Y on 20th January. Held, that service of a garnishee order does 
not amount to a transfer of the debt, but the garnishor’s right 
was subject to existing equities; that when the order was served 
there was an existing charge onthedebt by way of floating 
security, and that the charge having become specific on the 
debenture-holdews action, the receiver was entitled to thg 
amount of the debt in pweference to the garnishor. 
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fx Se 
[In 1e combined weighing and Advertising Company 1889, 43 
Ch. D. 99 followed. Hwparie Joselyne 187%, 8 Oh. D. 327 not 
followed. Hobson v. Smith 1895, 2 Oh, 118 distinguished]. 


Robbins v. Whyte [1906], 1 K. B. 125. 


Mortgage—Lease by morigagor— Surrender of lease to mortgagor 
— Rights of mortgagee—Conveyancing and Law Propeuty Act, 
188] (44 and 45 Vic. C. 41) 8. 18, Sub-Ss. 1-11. 





A mortgagor in possession, who has granted a lease under the 
statutory power conferred on him by S. 18, Sub-S. 1 of the Con- 
veyancing Act 1881, has no power to accepta surrender of the 
lease without the concurrence of his mortgagee. 

[Observations of Fry, L. J. in Munecepal Permanent Investment 
Building Soctety v. Smith, 1888, 22 Q. B. D. 20 at p. 72 applied]. 


—— n 


Currie v. Consolidated Rent Oollieries Corporation, Limited 
[1906], 1 K. B. 184. 


Practtce—Company—Voluntary winding-up—No stay of proceed- 


ings in suit against Company. 


Where a person sues for moneys due to hin in respect of ser- 
vices rendered by him to a Company which has gone into volan- 
tary liquidation, held, that the fact that the Company was in liqui- 


dation was no ground for staying proceedings in the action. 





i Logan v. Bank of Scotland [1906], 1 K, B. 141. , 
Practice— Staying action—Cause of action arising outside juris- 
diction. 


Where a cause of action arises outside the jurisdiction of a 
court, the court will stay the action, if no injustice will be done to 
the plaintiff and the defendant would be subjected to such injustice 
in defending the ,attion as would amount to vexation and qppres- 
sion, to which he would not be subjected if an Action were brought 
in another and accessible Court, where the cause Sf action arose, 
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Williams v. Gabriel 1906, 1 K. B. 159. 


Landlord and ienani— Lease —Covenant for quiet enjoyment— 
Assignment of reversion=Interrupiton by assignee—Lrabilety 
of representateves of lessor. e 


A demised a part of a house, and covenanted in the deed that 
the lessee should enjoy withoutinterruption or disturbance by the 
lessor or any person claiming under him. A afterwards assigned 
the reversion in whole to B, who, in carrying out an order for 
demolition of the remaining portion of the honse under the London 
Building Acts, caused un interruption of the lessee's premises. 
The lessee sued the representatives of the lessor, who was dead 
for damages for breach of the covenant for quiet enjoyment. 


Held, that the lessor agreed to become bound for any act of 
interruption by himself or by any person whom he has expressly or 
impliedly authorised to do the acts; thatif the lessor parts with 
the property or with adjoining property to a person, and that 
person is in a position to rightfully claim under his title from tho 
lessor that he is authorized to do the acts, the lessor will be res- 
ponsible; that here the assignees of the reversion could not claim 
under the lessor a right to do the acts which caused the interrup- 
tion, and the representatives of the lessor were, therefore, not liable. 


[ Harrison, Ainslie and Co. v. Muncaster 1891, 2 Q. B. 680, 
followed]. 


6 Lon c] 


° ‘Evans v. Liverpool Corporation [1906], 1 K. B. 160. 


e 
Corporation— Physician employed by čt not doting duttes properly 
—Liabtlity of Corporation. . 


Acting under the Public Health Act, a Corporation provided 
a hospital to receive persons suffering from infectious diseases, and 
appointed a physician, providing that he should be responsible for 
‘the treatment of the patients from the beginning to the end of 
their atay, and also, for their freedom from infection when dis- 
charged.’ The physician discharged the patient when still infectious , 
and the patient on retuyning home communicated the disease to 
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) 
plaintiff's children. The plaintiff sued to recover from the Corpora- 
tion the expenses he had been put to by reason of the illness. 


Held, that the Corporation had discharged its obligation by 
providing reasonably skilled ande competent medical attendance 
for the patients, and there was no absolute undertaking or obli- 
gation that no patient should be discharged by the visiting 
physician while still infectious. The corporation was hence not 
liable for the plaintiff's claim. 





Mayor and Oorporation of Chichester v. Foster 
[1906], 1 K. B. 107. 


Highway—Improper use—Damages. 
Where the road authority had laid water mains beneath tho 
roads, and a very heavy locomotive passing on the highway broke 


one of the mains, the injury being due to the excessive weight 
of the traction engine. 


Held, that though neither the road anthority, nor the owner of 
the locomotive, was guilty of neglect or want of skill, the latter was 
liable, as in using an exceptionally heavy locomotive he was exer- 
cising his right to use the highway in a way that was not necessary 
to enable him to enjoy it. 


[ Attorney-General v. Scott, 1905, 2 K. B. 160 considered]. 
Bainbridge v. The Postmaster-General[1906],1 K. B. 178. 
Postmaster-General—lnability for wrongful acts of swWbordinate 


oficial. ° 


The Postmaster-General is not liable in his official cap&city, 
as head of the Telegraph department of the Post Office, for wrongful 
acts done by his subordinates in carrving on the business of the 
department., 





Rex v. Brraclough [1906], 1 K. B. 201. 
Charge—Indictment for defamatory lsbel containing obscene matter 
—Sa ficiency of charge. " 
z In an indictment for defamatory libel céntaining obscene 


matter, which was bad as a charge of fublishing a defamatory 
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libel as 16 did not set out the passages relied upon, there was an 
averment that the defendant ‘unlawfally did publish a libel in 
the form of a document, which said document contains diverse 
obscene matters and things.’ 

Held: that, though it was not gverred that the tendency of the 
obscene matter was to corrupt tha public morals, and that the libel 
had been published with the intent, the conviction could be 
upheld, as«there was a distinct allegation of the unlawful publica- 
tion of an obscene libel. It is, however, preferable to follow the 
old forms and make tne abovesaid averments. 


In re Stucley—Stucley v. Kekewich [1906], 1 Ch. 67. 
Vendor and purchaser— Vendors lten— Personal estate. 

In 1874 A, being entitled in reversion on the death of his 
father, to a trust legacy of £ 5,000, under a willof which the father 
was sole surviving trustee and executor, sold his reversionary right 
to his father for £ 1,500. In 1900 the father died, and A cliimed 
a lien for the amount with interest from the date of assignment. 

Held: (1) The doctrine of vendor’s lien applies to a sale of 

personal estate as to a sale of real estate. 





(2) No statute of limitations is applicable toa charge 
on personal estate, whether by way of vendor’s 
lien or otherwise. So A is entitled to the amount 
and interest at 4 per cent. from the date on 
which the debt was incurred. 


(8) A's father having been in the position of trustee of 

e the legacy as well as purchaser, his executors 
were bound, in due course of administration, to 
satisfy the son's claim out of the legacy. 


asta v. Thomas 1900, 2 Ch, 462 sotorens: 


In re Oddy—Mojor v. Harness [1906], 1 Ch. 98. 


Decree4- Power to modify decree and direct that the amount $e 
payable after a fiæsd time, 





A judgment that the plaintiff do recover from the defendant 
a sum of money cannot be supplemented by an ordér. fixing a time 
ier the payment of the money by the defendant, 


-- 


4 
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Maomillay and Oo,. v. Dent. 


Copyright—Postmaster’s letter—Sender and reciprent—Right to 
prevent publication. 


Though at common law the writer of a letter and his legal 
personal representatives are entitled to preventite publication, the 
copyright in the case of a letter published after the writer's death 
is vested by the Copyright Act, 1842, in the proprietor of the 
letter itself, €. e., of the paper and the writing upon it. : 





In re Bourne—Bourne v. Bourne [1906], 1 Ch. 118. 


Partnership—Priority as between lien of executor of deceased 
pariner, and the mortgage by survivor by deposit of title deeds. 


(1) As between the lien of the executor of a deceased part- 
ner, and an equitable mortgage by ihe survivor by 
deposit of the title deeds of partnership real estate, the 
latter has the priority. 


[In ve Valletort Sanitory Steam Laundry and Co., Ld., 1908, 
2 Ch. 654, followed]. 


(2) A surviving partner can mortgage or sel partnership 
real estate for the purposes of the business, and the 

mortgagee or purchaser is not bound to see to the application of 
the money, unless he has notice that it is going to be used for an 


improper purpose. : 
In re Langmead’s Trusts, 20 Beav, 20; 7 D. M. and G. ,858 
[applied ]. : 


In re Grant, Buleraig and Co. [1906], 1 Ch. 124. 





Practtce—Tacation—Solicitors bill of costs—Jurisdictton to sub- 
stitute an ttem. ° 


The taxing master cannot substitute, foran item admittedly 
not chargealjé, an item properly chargeable but omitted from the 
bill ;*but he can, correct an error in the casting of the bill. 

e 





. 
` 
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In re Derbyshire—Webb v. Derbyshire [1906], 1 Ch. 185. 


Consiruction— Will—Bequest of ‘monies owing to me at the time 
of my decease.’ 


e 
A bequest of ‘monies owing to me at the time of my decease’ 
will pass monies on deposit at & testator's bank, whether notice of 
withdrawa? is or is not required in respect of the same. 





` In ve Calgary and Edmonton Land Company [1906], 1 Ch. 141. 


Company—Paytng of capital $n eacess of Company's wants—Com- 
pantes Act, 1867 (30 and 31 Vic. C. 181) 8. 15— Companies 
Act, 1877 (40 and 41 Vic. C. 26) S. 3. 


Whero a company asks that its capital may be reduced by 
paying off capital in excess of the company’s wants, and the court 
is satisfied that the reduction should be confirmed, the court 
should make the order confirming the redaction and then allow 
the further hearing of the petition to stand over till it has been 
proved that the capital to be paid off has been returned to the 
Share-holders, and after it has been proved, to post date the 
order confirming the reduction and approving a minute showing 
with respect to the capital, as altered by the order, the parti- 


culars required by S. 15 of the Companies Act, 1867, and 8. 4 
of the Companies Act, 1877. 


Boschoek Proprietary Oompany, Limited v. Fuke, 
° [1906], 1 Ch. 148. 


Company—Income-taz on directors’ fees—Validity of resoluctions 
passed in general meeting convened by de facto durectory— 


Qhalification for dtrectorship—Ratification of acts contrary 
to articles—NSpecial business. 


(1) Where the qualification for being a director is that he 
should hold 250 shares in his own right, he is not 

qualified if he holds shares as ‘liquidator of the H. 

; i Company,’ PX T netur 


~ 
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[ Bainbridge v. Smith, 41 Ch. D. 462, 474, Sutton v. English 
and Colonial Produce Co., 1902, 2 Oh. 502 applied]. 


(2) Apart from special provision in the articles, directors 
are nob entitled to their fees free of income-tax. 

(8) The resolutions of a general meeting covened by de facto 
directors are not invalidated by any irregularity in 
the constitution of the board. 


[Browne v. La Trinidad, (1887) 87 Ch. D. 1; Grant v. United 
Kingdom Switchback Rys. Co, (1888) 40 Ch. D. 185; ` 
"British Asbestos Co. v. Boyd, 1908, 2 Ch. 489; Southern 
Counties Deposit Bank v. Rider, 78 b J. 974 applied]. 


In ve Haycraft Gold Reduction and Mining Co-, 1900, 2 Ch. 230, and 
In re Estate of Wyoming Syndicate (1901), 2 Ch. 431, distin- 
guished. í 


(4) The company cannot ratify an act of the directors con- 
travening articles fixing the qualification aud remunera- 
tion of directors, without first altering the articles by 
@ special resolution. 


[Imperial Hydropathic Hotel and Co., Blackpool v. Hampson 
(1882), 28 Ch. D. 1 applied. 


Irvine v. Union Bank of Australia(1877) 2 A. C. 868, distinguished. ] 


(5) Where the notice convening à general meeting said that 
ib was for receiving the directors’ report and electing 
directors and auditors, but the directors’ report sent 
with it mentioned a special business. Held that both 
together were sufficient notice of such special business. 

[Irvine v. Union Bank of Australia (1877), 2 A. OC. 800, distin- 


. guished. | 
Wrigley v. Gill [1£06], 1 Ch. 165, 





Mortgage— Redemption Provision for capitalising interest in 
' aerear—Morlgagee $n possession. . 


Where there was a provision in a deed of mortgage to capital- 
‘ze interest in arrear, but the mortgagee, being in possession, had 
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enough of receipts from the land to be available for payment of 
interest, though not appropriated by him, that interest could 
not be said to be inarrear, and the mortgage could not have it 
capitalized. : 


[Union Bank of London v. Ingram (1880) 16 Ch. D. 58 ; Bright v. 
Campbell (1889) 4 1 Ch. D. 888 distinguished]. 


"9 A Bà 


Mackleay v. Tait [1906], A. C. 24. 


Company—Prospectus—Non-disclosure of | contracts — Director's 
lsabslsty— Companies Act, 1807, C. 131, S. 88. 


One who has taken sbzres on the faith of a prospectus which 
did not disclose à material contract cannot recover damages under 
S. 88 of the Companies Act, unless he proves that he has sustained 
special damages and that he would not have become a shareholder 
if he had known of the undisclosed contract, 


If a subscriber has agreed to waive a fuller compliance with 
S. 88 than is contained in the prospectus, he cannot sue for dam- 
ages, where there is no fraudin fact, and the non-disclosure is 


owing to an honest mistake. 


ep a a 


British Equitable Assurance Oompany, Limited v. Baily. 

: [1906], A. C, 35. 
Company—Power of Company to alter rights of policy holder. 
e 
"Where an Assurance Company alters the rules by resolving 
to devote part of the profits to a reserve fund, the deed of settle- 
ment giving it power to make alterations in by-laws, a policy 
holder cannot sue for an injunction on the ground that ht had 
taken his policy upon the faith of a prospectus which stated the 
practice, unless there was a contract between the company and the 
policy holder not to alter their practice in the distribution of 


profits. ; j 
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Marchioness of Huntly v. Gaskell [1900], A.C. 58. 
Domictl—Acqutsition of domicsl— Intention. 


The abandonment or change of domicil is a proceeding of a very 
serious nature, and an intentionto make such an abandonment 
mast be proved by satisfactory evidence. Mere change of resi- 
dence is not enough, unless, in the circumstances, his doing 80 
clearly shows his intention to abandon his original domicil. 





John White and Sons v. J. and M. White [1900], A. C. 72. 
Riparian rights—Dam. 


Every proprietor has aright to the ordinary use of the water 
ofa running stream flowing past his land, and hasalso rights 
acquired by prescription which interfere with the natnral rights of 
other proprietors: but one who owns an artificial dam, though he 
maintain it, cannot turn the running stream into a pond so as to 
get an exclusive right to use the whole of the running water. 





Mayor, Councillors and Citizens of Hawthorn v. Kannubrik 
[1926], A. C. 105. 


Municipal authorities—Drains—Negligennce. 


Where Municipal authorities under their statutory powers 
erected a drain which was at first safficient for its purpose, but 
later on became insufficient to hold and pass on the mixture of 
stone and sewage poured into it, the result being that the 
plaintiffs property was flooded thereby, Held, that they were liable 


gor neglience. i 


' Clouston and Co. Limited v. Oorry [1900], A. C. 122. 


Action for wrongful désmissal—Jusisficalion — Damages. 

There is no fixed rule of law defining the decree of misconduct 
which will justify dismissal from service. The jury should deter. 
mine whether the degree of misconduct was inconsistent with the 
fulfilment of the express or implied conditiohs of service, so as 
fo justify dismissal, Y 

———— 09 
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JOTTINGS ANP CUTTINGS. 


The Colonies and the Privy Counctl._—The statements made 
recently in the House of Lords by the Lord Chancellor regarding 
Colonial appeals to the Judicial Committee of the Privy Council, 
based on a cablegram giving the substance of a criticism by Sir 
Robert Stout, Chief Justice of New Zealand, have (says the New 
Zealand correspondent of the Times)attracted considerable attention 
here. The recent remarks of the Lord Chancellor having now 
been published inthe New Zealand newspapers, Sir Robert Stout 
has replied thereto. In his original criticism about the delay that 
occurs, he did not say that all Privy Council appeals tock two or 
three years to settle, but that some did, and in the case under dis- 
cussion at the time (Kingdom v. The Hutt River Board) ho 
pointed out that a local body might be hindered in its work for 
one, two, or three years before the matter was settled. Sir Robert 
Stout adds that during the last fifteen years twenty-nine New 
Zealand appeal cases were decided by the Privy Council. 
Three of these took, from the dute of the final decision of the 
New Zealand Court to the date of the Privy Councils, decision, from 
nine months to under one year; thirteen took over one year and 
under two years; and thirteen took two years and over. Of the 
latter thirteen nine cas^s took between two and three years, twe 
between three and four years,and one took seven years. Tho 
average time for all the cases is Just over two years. Sir Robert 
Stout dpes not state who is to blame for these delays, but he 
repeats that a Judicial system under which such delays occur 
‘requires reformation. From the apparent warmth with which the 
renfarks of the Lord Chancellor were made New Zelanders are led 
to the conclusion that he regarded the criticism of our Chief Justice 
in the nature ofa charge of personal dilatoriness; but no such 
charge was intended, nor was it was made. It is the present aystem 
with which Colonials find fault, The figures given by Sir Robert 
Stout cover the whole period from the time the cases are decided 
in New Zealand until the time the judgmenis,are returned from 
the Privy Council.. They thus deal with a period different from 

.the period that the Lord Chancellor’s figures refer to, but, nevere 
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theless, they appear to indicate ufnecessary delay, and to prove the 
necessity for reform. There is a growing feeling at the antipodes 
that the present system of Judicial appeal is costly, cumbrous, and 
dilatory, and unless reform is brought about there will undoubt- 
edly arise a strong demand for a less distant tribunal. The whole 
question is one that might with advantage be taken into serious 
consideration by the next Imperial Conference —The Law Journal. 
x^ 

Solicstor and Bookmaker.—Mr. Sidney Herbert Reed, of 12, 

Duke Street, Do. 47, Pall Mall, was struck off the Rolls on Monday. 


Mr. Frank Phillips, who, with Mr. Hollams, appeared for the 
Law Society, stated that the Statutory Committee had found that 
the respondent, being a solicitor, had since 1902 carried on the 
business of a bookmaker under the name of C. B. Rae, and in the 
opinion of the committee such conduct was unworthly of a member 
ot the profession. The committee further found that the respondent 
had sent his circulars to & minor, & married woman and a bank 
manager, aud that the manner in which he distributed his circulars 
was calculated to incite persons of those classes to indulge in bet- 
ting, and tended to bring about the evils which in the case of 
infants the Legislature had recognised and attempted to suppress. 
The committee therefore found that the respondent had been 
guilty of professional misconduct within the meaning of the 
Solicitors Act, 1888. The respondentformerly practised at Mel- 
bourne and afterwardsin Great Marlborough place and Argyil 
street, Regent street, but he ceased to practise as a solicitor in 1898, 
and had not since taken out a practising certificate, Counsel referred 
to In the matter of a Soltcitor, the first of a series of cases reported 
in the Times of November 7. 1902, where the Court took an under.* 
tuking from the respondent not to carry on the business of a béok- 
maker. 


The respondent, who appeared in person, said that he had not 
taken ‘ont his certificate, andit was a very arbitrary thing forethe 
Law Society to dictate to a solicitor who had not taken out certi- 
ficate what business he should carry on. He intended to resume 
practice next year,and he would give an undertaking not to carry 
on the büsiness of a bookmaker or turf accountant any longer, but 
‘he had done nothing wrong, and it would be hard that he should: 
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have to pay the costs of the application. It was inconceivable 
that a man would send out circulars knowingly to minors, but in 
sending out 10,000 circulars it was impossible to discriminate. 


k e 
Mr. Hollams, in reply, seid that if the respondent was struck 
off the Rolls he could nevertheless, if afterwards he gave up the 
business of a bookmaker, apply under the Solicitors Act, 1899, to 
the Master of the Rolls to be restored. | 


The Lord Chief Justice, in giving Judgment, said that the 
only doubt that they had had was as to what was the exact way 
in which they ought to deal with the respondent. It was not dis- 
puted that he was carrying on the business of a bookmaker, and 
that he had been carrying it on in circumstances that might lead 
minors into debt, but it was said that he was not now so carrying 
it on, and that he would not apply to minors because they had no 
money. That, however, was not in the experience of the Court, 
and it was plain that these circulars were likely to get into the 
hands of minors and married women, They had no doubt as to 
the correctness of the opiuion of the committee of the Law Society 
that for a solicitor to carry on such a business was inconsistent with 
his being on the Rolls, and it was in the highest degree improper 
for a solicitor on the Rolls to carry on this business. This view 
had been recognised by this court in the case which had been cited, 
where the court required an undertaking from the respondent to 
abandon the businessand carry on no similar business while in 
practice. He had thought at one time that the justice of this case 
would be met by requiring the respondent to give an undertaking 
to wbandon this business before he applied for a renewal of his 
certificate. The main reason why he had taken that view was that 
he had had an impression that the consequence of the respondent’s 
being struck off might be that he would never be able to practise 
again. But he was now satisfied that if the respondent bona fide 
&bandofled the business he would be able to apply to the Master of 
the Rolls to be restored. 'When & man was carrying on this 
business it was not proper that he should remain on the Rolls, and 
he must bé struck off, and pay the costs of the inquiry and pf this 
application.— The Lago Journal. 


* 
+ k. 
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The late Ser Richard Couch.—At the sitting of the Judicial 
Committee on November 80, a reference was made by Lord Davey, 
on behalf of the Board, and by Mr. Haldane, x. o., x. P, on behalf 
of the Bar, to the death of Sir Rithard Couch. 


Lord Davey said :—Before this Board resumes the caseon 
which it is engaged, their Lordships think it right that some men- 
tion should be made of the incident which has been announced 
this morning of the death of Sir Richard Couch. All gentlemen 
practising at their Bar know what the public services of Sir Richard 
Couch have been for & long period, Sir Richard Couch’s Judicial 
career extended for nearly forty years. In July 1862, he was 
appointed a puisne Judge of the Bombay Bench, and became Chief 
Justice of that Bench in April 1866. He became Chief Justice of 
the High Court of Oalcutta in 1870, from which post he retired in 
January 1875. In 1881 he became a member of this Board, and from 
that time he continuously attended its sittings until the growing 
infirmities of nge compelled his retirement in the year 1901. It is 
not often that their Lordships have to contemplate a judicial career 
of that great length and of such great usefulness. Before he went 
to India Sir Richard Couch was well known as an accomplished law- 
yer practising in the common law courts, and during his residence 
in India he acquired a mastery of the intricacies of Indian law 
both Hindu and Mahomedan, as administered in the courts 
of India, and including, what was extremely useful afterwards to 
him on this Board, a knowledge and intimate acquaintance with 
the details of the somewhat complicated procedure whiéh bas been 
introduced by legislation into the conduct of judicial business in 
India. His service on this Board was marked by an asgiduous 
attention and by a mastery of the business, and he proved himself 
to be a most reliable and tiseful member of the Board. His know- 
ledge of English law and his knowledge of Indien law were parti- 
cularly valuable. But he did not confine his services to those 
branches of the law, as he might well have done; but whatever the 
case was that was before the Board, Sir Richard Couch was ready to 
throw his whole mind into it and to make himself a master both of 
the facts and of the law of the case; and’ I will add what I am 
sure all those who sat with him will agree with ine in, when I 
mention his extreme kindness, There was no labour which he 
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would not undertake, and to those who come on the Board with 
less experience than himself in their knowledge of Indian law, his 
assistance was always at their disposal, and I need scarcely say, was 
of the most extreme value. Its impossible at the great age which 
Sir Richard Couch reached to speak of his death either with sur- 
prise or perhaps even with regret, but some tribute ought to be 
paid to his memory, and certainly this Board is the proper place at 
which testimony should be borne to the great and valuable ser- 
vices which Sir Richard Couch has rendered to the country, and 
in particular to his services as a member of this Board. 


Mr. Haldane :—My Lord, I happen for the moment to be the 
senior member of the Bar present, and perhaps your Lordship will 
permit me to add a word to what you have so eloquently expressed. 
We all who have prautised here in Sir Richard Couch's time recall 
his unfailing kiudness and the attention which he showed to our 
arguments. We allfeelthat, although he has been for some time 
withdrawn from this great tribunal, we have lost a personal friend. 
We all think upon the large part which he played on the supreme 
tribunal of the empire, and we remember him as one to whose un- 
failing goodness we can look back with the most kindly recollection, 
My Lords, the members of the Indian Bar here present desire in 
particular to associate themselves with these few words on behalf 
of the Bar generally.—The Law Journal. 


York Law Students’ Soctety.—The third annual dinner of 
the Yosk Law Students’ Society was held on December 2, 
Mr. J. G. Butcher, x. c.,m. P. (President) inthe chair. We are in- 
deleted for the following report to the Yorkshire Herald :— ° 


Mr. Butcher, x. c., u.P.,in proposing ‘the York Law Students’ 
Society,’ expressed his pleasure that all branches of the profession 
whose honour they intended to uphold were so well represented round 
the‘board, They had amongst them one of the highest func- 
tionaries of the realm, and he desired to express their gratitude to 
Mr. Justice Darling for the kind sympathy which prompted him 
to comé amongst.them and do honour to the society. (Applause) It 
was satisfactory to find thatin the history of recent times the 
profession of the law stgod higher than it did in former times. 
Writers of fiction and of dramatic works had, he thought, drawn too. 
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much upon their imaginations for their types of Lawyers. The 
usual one was a somewhat large man with a rather florid feco, 
whether from natural or artificial causes he did not know (laughter) 
and a bullying manner, who treated witnesses as criminals 
and juries as idiots (laughter). On the stage the lawyer 
was presented as a man who was always foreclosing mort- 
gages, usually upon the family property of his osteemed 
client, who was generally an impecunious country squire of 
small wit andlarge acres. And the situation was only saved by this 
designing gentleman having a high-souled son who was fortunate 
enough to fall in love with the only daughter of the much injured 
client, and everything went off as merrily as marriage bells: 
(Laughter and applause). That was the presentation of the 
character of lawyers given to our fathers. But procedure of the 
law had something to do with the discredit attaching to lawyers. 
From what he had been able to gather as to the days of special 
pleading, the great object of the pleaders was to introduce some 
special demurrer and achieve a decision on & question of law which 
did not in the least affect the case. In that respect they had improved. 
The old chancery procedure had certainly disappeared before his 
time, but every now and then traces of it cropped up. You began 
with a bill of complaint about as long as a three-volume novel and 
not quite so interesting, following it up with interrogatories 
and answers to interrogatories, and you went to trial upon carefully 
prepared affidavit evidence. No witness was ever heard in Court, 
and the Judge had to come to a decision in the best way he could. 
It was & perfect marvel to him how justice was ever done. ' But we 
„had swept away all those shocking abuses which were responsible 
for the estimation in which lawyers were sometimes held. When 
he first went to Lincolns Inn he was told an old story on the sub- 
ject of interrogatories. The ‘practice in those days was to draw up 
a bill, stuff it full of every sort of allegation of fact and fancy, 
and then hand it in to your clerk to turn it into interrogatbries 
for the unfortunate defendant to answer. The story was 
that some pleading was delivered, and one of the statements 
in it wes that on March 29th plaintiff called. upon thé defen- 
edant with tears in her eyes. The clerk ppt this into the- 
form of an interrogatory. * Is it not a faq} that on March 29th the 
e Plaintiff called upon the defendant, and whether or not with tears 
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in her eyes, or in one and which of them? (Laughter). He was 
glad to think that legal procedure was not now carried on under 
those difficulties. The public had reason to be grateful for the 
comparatively recent changes in the law which enabled a litigant 
to come to trial with no great exponse and within a seasonable 
time to get the real question between the parties decided ; and to 
have justice done without any of those grotesque and absurd 
preliminary performances on the part of the lawyer on 
either: side. The position of the lawyer had, he believed, 
improved. He did not know much about the advocacy of a 
hundred years ago, but he had reason to believe that if they were not 
quite so learned in useless matters, they were quite as learned as 
their predecessors in matters of consequence (Hear, hea:) Societies 
suchas this had had no small effect in improving the position of 
members of the profession and in making them fit for the carrying 
on of that great business with which the public entrusted them. 
He regarded the discussions in which they engaged a8 & mimic 
warfare which was most valuable for preparing them for more 
serious work. The problem of legal education was now a vitally im- 
portant one, and the Attorney-General had, he believed, a vast 
scheme for improving their legal knowledge. For the profession 
as a whole, as indeed, for any one entering it, a sound education ab 
the earliest stage of their career was of exceeding importance 


(applause). 


Mr. Justice Darling responding to the toast of ‘the Bench 
and Bar,’ ptoposed by Mr. Norman Crombie, said : Until almost 
this moment I did not feel absolutely certain at what board I was 
dining. Since I have been in York I have been, as I dare say you 
know, somewhat occupied with certain people of Yorkshire. I 
have also received two invitations to public dinners in York. One 
was an invitation to dine with the Gimcrack club, kindred 
society o this (laughter,)—and the other to dine with your own 
learned society- When I came into the room and saw my friend 
Mr. Butcher in the chair, I made certain that I had come to the 
dinner of the Gimcrack club (Laughter). I admit ethat I did not 
recognise him at first, for I do not think I ever before saw him in 
the evening in anything but & pink coat. But when I looked 
round the room for my brother Grantham and observed he was not 
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present, I knew I was in the society of lawyers. (Laughter). As 
he is not here to respond to this toast, I will try to make you a 
speech upon such topics as I should carefully exolude were I ad- 
dressing that other body. Yoy, I gather, Mr. Brombie, have not 
proposed this toast entirely of your own free will It isan excuse 
which I hear almost every day, and one to which I am seldom able 
to get much evidence. I have often heard the excuse when some- 
body has been asked to account for having somebody «else's watch 
in his trouser's pocket while he was attending to something .else. 
(Laughter). But I never before heard the explanation,' I waa 8mok- 
king a cigarette in the library and some one put it there when I 
was not looking.’ (Laughter). You seem, therefore, to have 
come by this toast without intending to do it. In that you 
showed some of the talent of an advocate, because the first 
necessity for an advocate isto be able to make a good case when 
you don't believe in it (Laughter). You have almost persuaded 
me that I really am a very p ssable Judge, a subject upon which, 
I can assure you, I was open to conviction (Laughter). The story 
ofa duck which Mr. Grombie told is not true of me, but it may 
be true of some predecessor of mine, many of whose sayings are 
attributed to me, Chief Justice Jetfreys (Laughter). I can only 
suppose he took it, though he should not goto that source for 
anything about a Judge,—from some newspaper (Laughter). With 
regard to the Bench in general, I was glad to hear what was said, 
and I think it is deserved. As Advocate and Judge, I have seen 
a good deal of the Bench, and I think they are held in esteem 
not only by the Bar, but by the people generally. (Hear, hear). 
Of course they are men of differing abilities, differing idiogyn- 
erasies, differing antecedents. You cannot have absolute uniformity 
even in the King’s Bench, where we are only fifteen. And if you 
take the Chancery Judges and add them also, and the Court of 
Appeal, you cannot suppose weshould all agree upon a subject of 
any complication whatever, nor can you suppose that ou» critics 
would absolutely agree as to any one of our judgments. On the 
whole, I think everybody is satisfied that we are trying to do 
justice, and tkat if you compare us with what we ought to be 
compéred with, not the angels in Heaven, whom, after all our 
critics never have seen and never may (Laughter), if you com- 
pare us with the Judges of other couftries, we come out in our 
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own estimation rather well. (Applause). I desire to assure you 
that any of the Judges would, I am sure greatly appreciate such 
a reception as has been given to this toast by your Society. You 
are young members of the profession, but many of you belong to 
families which have long practised in it, and it is very gratifying 
to me to know that one gentlemen sitting here to-night has, at any 
rate, the assurance that the profession will receive at the hands 
of his son some further lustre. (Applause). In a Society like 
this, composed of those who are really capable of judging us, 
whose good opinion we should desire to deserve, it is a source of 
satisfaction to have one’s health proposed as you have to-night 


proposed that of the Judges of England (Applanse).—(The Law 
Journul). 


* 
* x* 


Effect of the Prime Minsster's Hesvgnation.—As a matter'of 
constitutional usage the resignation of the prime minister ipso 
facto carries with it that of the whule ministry. There is, how- 
ever, the carious exception that the law officers (each of whom is 
appointed by letters-patent, at one time ‘quamdin se benegessertl,’ 
now (‘ durante beneplacito) retain their posts until their successors 
are appointed. It happened in 1895, when Lord Rosebery resigned, 
that the new Solicitor-Generul was not appointed for two months 
after Lord Salisbury took office. Dning all this time, as Mr. 
Birrell tells usin his charming life of Sir Frank Lockwood, the 
latter, much to his amazement, remained Solicitor-General ; bat 
he got no work from the Government, and was anxious to return 
te private practice. Therefore he asked the Attorney-General, the 
present Lord Chief Justice, whether he was at liberty to accept® 
briefs, and the Attorney-General gave him the excellent advice to 
take what he conld get, which he did for the rest of the sittings. 
The result, however, was that the Treasury, while paying his 
salary, insisted on his handing over the fees which ha had earned. 
Sir Frank was wontto say that the Government carried on the 
Ashanti war by means of his private earoings during these two 
months; but his biographer shows that they were duly appropriated 
in aid of the note for law charges.—(T'he Law Journal). d 


* * 
*oÀ 
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Solicitors right to instruct counsel without ewpress authority from 
client :—1t is startling.to find (suys the Pall Mall Gazette) that the 
Brentford County court has decided that a Solicitor has no right to 
instruct Counsel in litigation without the express authority of the 
client. It seems to have overlooked the authorities on the point. 
Thus Mr. Marchant, in his book, ‘ Barrister-at law,’ says. “The 
Solicitor, when rotained, has the conduct of the whole proceedings, 
and at the stages at which the assistance of Covnsel is advisable or 
indispensable, has authority, as the client’s agent, to instruct 
Counsel and to pay Counsel’s fees,’ and he cites an Irish case in 
1859, where a Judge lnid itdown. ‘It results from the very nature 
of the employment, and it is a part of the established usage which 
applies to it, that the Solicitor shall engage the service of Counsel 
forthe client, where Counsel’s services are required, and he 
quotes an English case in 1819 as deciding ‘that although 
Counsel cannot maintain an action for his fees, nevertheless, the 
Solicitor, under his general retainer, is authorised to pay those fees: 
and to recover them from his client after he has paid them, on the 
grounds that it has been the long established usige of the pro- 
fession to employ Counsel, not upon a preliminary traffic for his 
services in consideration of future payment, but upon a preliminary 
payment of his fees before those services are obtamed.—(The 


Law Journal). 
*9 


3 s 


An Ideal for Lawyere:—The Current Juridical Review 
contains an excellent article on ‘ Legal Education,’ by Professor 
N. J. D. Kennedy. Professor Kennedy, ‘ thinks nobly’ of 
the lawyer’s vocation, and his ideal is therefore inspirit- 
eng. The use and importance of lawyers are, he points | ont? 
increasing with the progress of civilisation. They may differ 
in funetion—some may be Judges, some Counsel, some Solici- 
tors, but the essential thing about them is that eacn in his respect- 
ive vócation and ministry is co-operant to the service of the state, 
and this service, not reward, is their true aim? Like the church 
ani the Army, Lawyers are under stricter discipline and higher 
rules of honour tħan the ordinary citizen, The law whieh they 
help to alminister they must conceive of, not'as a mere body of 
fechnical rules, but in its deeper and truer aspect, as the will of 
the state making for justice and righteousness, the sum of the 
necessary conditions of the healthy evolution of society. They 
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must know the history and sources of the law, how it has been 
developed, what are the limits of the effective action of the state, 
how and when useless or unjust laws should be amended or abro- 
gated. Andforallthus they must be scientifically edncated. They 
must learn to distinguish between ‘tlfe substantial, vital, and persis- 
tent elements of law and those which are accidental, temporary, 
symbolical, or merely ceremonial. They must get the historic sense. 
They must have for their equipment some portion of logic and rheto- 
ric. Above all they must realise, especially in contention, litigation, 
_all law has an ethical basis, and give no ground of justification to 
the vulgar error that the best way to win a case is to secure the 
cleverest rascal. The moral of all this is that the state, as protector 
of its members, ought to exact a high standard of fitness from 
lawyers. And with reference to this, Professor Kennedy makes a 
novel and interesting suggestion. Why shouldnot funds derived 
from the Attorney’s license in Scotland be appropriated to legal 
education? Apply that to England. What might not be accom- 
plished if Solicitors’ fees for the renewal of their certificates were 
appropriated to the purposes of legal education? :—(The Law 
Journal). 
"um 
Phonographs as evidence.—The first instance, doubtless, of the 
use of a phonograph in a court of this country as evidence, occurred, 
according to the newspapers, on a recent trial in the United States 
Court at Boston. Evidence of a similar character, it is said by the 
press report, has been allowed in England. No regular report of 
these cases has yet come to hand, In the Boston case it is said that 
the phonograph was put in evidence to show the conrt the noise of 
the vlevated cars, for which the plaintiff claimed damage to his 
busines? block. The evidence was objected to, of course, and, in 
support of its admission, the plaintiffs counsel contended that a 
phonograph is one of the most accurate scientific recorders, and 
that it is admissible in evidence on the same ground that photo- 
graphs "are admissible. That photographs constitute proper 
evidence, though stoutly denied at the outset, has been established 
in a great number of cases, and the limitations of their use for 
that purpose are shown jn an extended note in 35 L. R. A. 802, to 
the case of Dederichsev. Salt Lake City R. Co. X-ray photographs 
have also been accepted in evidence, as shown by that note, and. 


6 
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also by the case of Geneva v. Burnett, 65 Neb. 464, 58 L. R. A. 
287, 101 Am. St. Rep. 628, 91 N. W.275. Another new kind of 
evidence crested by modern scientific developments is that furnished 
by telephones, and the right to. put telephone conversations in 
evidence, though not universalfy conceded, has been upheld in a 
number of decisions, as shown in Oskamp v. Gadsden, 35 Neb. 7, 
17 L. R. A. 440, 37 Am. St. Rep. 428, 52 N. W. 718, and the 
annotation to that case. Whatever restrictions or conditions the 
courts may impose on the use of phonographs in evidence, it is not 
to be doubted that they will ultimately come to be regarded by the 
courts as evidence no loss reliable than photographs, X-ray pictures, 
and telephones.—Case and Comment. 


Lord Halsbury as advocate. — When Lord Halsbury was leader 
of the South Wales circuit, he fought with intense enthusiasm for 
a certain public authority, and caused amusement by the way in 
which he identified himself with the interests of the locality. 
“Come,” said the judge, good humouredly, “you must not argue 
boo much in that strain; you cannot make yourself out to bea 
Welshman, you know:" “ Perhaps not,” readily replied the future 
Lord Chancellor, * but I have made a good deal of money out of 
Welshmen in my time." “Oh, in that case,” judge,''we may 
call you a Welshman by extraction” :—(The Law students Journal). 


Lord Brougham as Law Reformer.—Lord Brougham, who 
succeeded Lord Lyndhurst’s first term and held the Great Seal 
from 1880 to 1834, was a very energetic law reformer, and 
several important reforms were carried by him. He had 
commenced his efforts for reform in the House of Commons, 
and it was under his influence that a Common Law €0om- 
mission} was appointed in 1828 and a Commission on Real Pro- 
perty Law in 1829. It was during Brougham's Chancellorship 
that Parliament, although it had to carry through such great 
measures as the Reform Act of 1832 and the Poor Law Act of 
1834, nevertheless found time to pass the Truck Act of 1881 and 
some of the reforms of real property law which had been reported 
by the Commigsioners as urgently necessary. Real estate was, in 
case ef the owner's death, made liable for. his debts ; the Inheri- 
tance Act was altered by the admission of thehalf-blood to inherit; 
a statute of limitations for real estate avas passed, fixing 20 years 
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as the length of possession (reduced in 1874 to 12 years) ; and the 
Prescription Act 1882, fixing the periods of time in which positive 
easements may by undisputed enjoyment become legal rights, and 
making statutory the negative easement (rejected in Scotland and 
America) by which a man opening? a window over his neighbour's 
land may deprive him of the power to build on it unless within 
twenty years the neighbour erects, a defensive screen. The ancient 
fiction by which pretended actions called Fines and Recoveries had 
been employed to enable married women to dispose of their land 
and to bar entails was also terminated. It is strange that in pre- 
vious centuries no proposal had been made to put an end to these 
curious-fictions which had been familiar even in Shakespear's time, 
nearly three centuries before. For you will remember Hamlet's 
words to the grave digger— 


“Why may not that be the skull of a lawyer? This fellow 
might be in’s time a great buyer of land with his statutes, his re- 
cognisances, his fines, his double vouchers, his recoveries.” 


Brougham also advocated the establishment of a system of 
local courts for the recovery of small debts. But this great reform 
was not passed into law till 1846—twelve years latter. Another 
reform of Brougham’s which he carried many years after his Chan- 
cellorship, was an amendment of the law of evidence. Lord Denman, 
in 1848,had carried anAct authorising persons interested in an action, 
except the parties thereto and their husbands or wives, to give 
evidence, and this exception was repealed, and the rule of evidence 
now existing was established as to civil actions by Brougham’s Act 
of 1851 and 1858, since supplemented by an Act of 1869. This 
amendment has been so valuable a step in advance that one 
wond$rs now that before its enactment, justice could have been 
administered and the whole facts of a case put before a jury with- 
out the parties’ own evidence, Yet, curiously enough, we learn 
from Lord Campbell that Lord Truro, the than Chancellor, strongly 
disapproved of it—(The Law Students Journal). 

xs 

The Humorous side of the Law.—An Irish Judge once had a 
case in which the accnsed man understood only Irish. An inter- 
preter was accordimg!y sworn. The prisoner said something tothe | 


interpreter. ° 
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“What does he say?” demanded his Lordship, 
“ Nothing, my lord,” was the reply. 


^How dare you say that, when we all heard him? Come, sir 
what was it?" R 


“ My lord," said the interpreter, beginning to tremble, “it 
had nothing to do with case.” 


“Tf you don’t answer, I'll commit you. Sir !” roared the judge. 
* Now, what did he say ?” 


“Well, my lord, you'll excuse me, but he said, "Who's that old 
woman with the red bed curtain round her sitting dp there?” 


“ And what did you say?” asked the judge, looking a little 
uncomfortable. 

^ [ said,‘ Whist, yespalpeen! That's the old boy that’s goin’ 
to hang yez.'"—London Tid Bits,—The Law Student's Helper. 


+ 
+ % 


Why Lawyers multiply.—An attorney sends usa clipping 
containing the following, which is said to have been written by 
Richard Peters, the first reporter of the United States Supreme 
Court, and preserved by John Adams in his diary. It was handed 
by Peters to Judge Willing in Philadelphia one day in court while 
the convention of 1774 was in session, inreply to a question which 
the judge had asked in pleasantry at dinner. 


“You ask me why lawyers so much are increased 
y y ; 


Though most of the people already are fleeced ; 


"The reason, I'm sure, is most strikingly plain— Tho' sheep are 
oft sheared the wool grows again. 


And though you may think e'r so odd of the matter, 
The oftener they're fleeced the wool grows the better. e 


Thus downchin'd boys, as oft I have heard, by frequently 
shaving obtain a long beard."—Ohto Law Bulletin. 
n" ata ; x 
Non Compos.—Another sample of the impêrtinence- dispensed 
from the New York bench by Magistrate Pool, whose removal is 
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petitioned for, is furnished by his indignation at a police officer who 
testified that in his belief a boy complained of for a minor offence 
Was insane. 


` “You mean he is non compos gnentis," shrieked the magistrate. 


^I don’t believe I understand,” said the policeman. 


What! You don’t know what non compos mentis means? How 
long have you been on the police force ?” 


“Twenty-five years,” replied the officer, 


“A detective twenty-five years id don’t know what non com- 
pos mentis means ? ? 


“Yes; if I understood that language I would not be a police- 
man," was the pat retort.— Boston Herald.—The Green Bag. 


* 
X o5 


An “ Unique Charity ”—We like to meet a case occasionally in 
which the “ human interest" (we think * human interest? is what 
the novelists call it) is largely in evidence. Such a one is In the 
matter of Todd, decided by the Surrogate's Court, Monroe County, 
'N. Y. (47 Misc. 35.) 


Here a claim was presented to Todd's administrator based 


upon ihe following instrument contained in a patent medicine 
almanac : 


* Onondaga Hill, Sept. 16, 1899. 
^ Unique Charity. 


i I promise Maggie Mattice five thousand dollars, when I die, 
lor all my trouble and all her kindness to me; J also killed her 
canary bird to-day, for which she must have her pay for this 
account must be paid after my death from my estate. 


“George W. Todd, Peddler,the man behind the Wheelbarrow,” 
The testimony presented upon the hearing showed that the 
„maker qf the note for several years had stopped at the house of 
claimant and her husband for several days at a time, fiv® or six 


times.a year and*that no charge had ever been made for his * 


entertainment and care. "At the close of the testimony, offered on 
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behalf of the claimant, counsel for the administrator moved to 
dismiss the claim upon the ground that the paper in evidence was 
not a promissory note, that it did not ac<nowledge an indebtedness 
and was without consideration, that it appeared upon the face ot 
the paper that it was an engagement to give only and did not 
contain & promise or obligation to pay the money to the claimant, 
that it appeared upon its face that it was an act of charity and 
that the paper was not properly executed in accordance with. the 
statutes of the State, that the paper was a nudum pactum; that 
it was an executory contract, given without consideration. 
Surrogate Benton said: “ I understand there was no relation- 
ship between these’parties; hence, all services import æ promise 


. to pay. The evidence shows services were rendered, and services 
2 


which a man in his situation would very likely appreciate. He 
came therefrom time to time, he stayed there absolutely without 
recompense, he was cleaned up from a lousy condition more often 
than once while he was there, and he killed the canary on this 
particular day. Now, ho was a close and grasping man, he knew 
the value of money, that is evident. He knew that $5,000 was 
more than compensation in the market for these things which had 
been rendered to him, and hence he put that heading ‘ Unique 
Charity,’ but I understand the law to be that a person may give 
an exorbitant price for a thing if he sees fit to do it, and even 
though he acknowledges himself that the price he gives is in effect 
a charity to a great extent, yet a promise to so pay is & good 
promise and enforcible in the law. He may fix such a measure of 
compensation for services as he may see fit. He say fit to put a 
value on it with those words, the trouble and the services express 
the consideration for the paper, what he was paying for, as w6ll 
as the words, ‘ the canary. Now, we do better justice to gite the 
words the practical interpretation than to depend upon subtleties 
which probably do not enter into the minds of people when they 
are doing such & thing. I think the man there wanted to make 
a payment in consideration for values which he had received. He 
had a right to do that. He wanted to mace a compensation which 
he knew to be beyond the actual value, but which he was willing 
to put*as a value, and hence he called it an ‘ Unique Charity.’ 
That is my interpretation of it. I think he hade an absolutely legal 
right to do it, and that the paper is a valéd paper and enforceable,” 


L 
"^ 
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The responsibilities of lawyers—I am indeed glad to meet the 
members of the Kentucky Bar, and congratulate you upon the 
splendid results accomplished by this Association in bringing the 
members together in the amicable relations so necessary to the 
highest conception of the ethits of the profession. It is well to 
meet occasionally in fraternal intercourse, forgetting the strenuous 
controversies of the day; and hear discussed the ideas which have 
guided the profession through all the years of civilization. These 
principles are summed up in the language of Syduey Smith: 


* Impress upon yourself the importance of your profession. 
Consider that some of the greatest and most important interests 
of the world are committed to your care. You are the preservers 
of freedom, the defenders of weakness, the anravellers of cunning, 
the investigators of artifice, the humblers of pride and the scourgers 
ofoppression. When you are silent, the sword leaps from its 
scabbard and the nations are given up to the madness of internal 
strife. In all difficulties men depend upon your excercised facul- 
ties and spotless integrity, and require of you an elevation above 
all that is mean and a spirit which will never yield when it ought 
not to yield. As long as your profession retains its character for 
learning, the rights of mankind will be arraigned, and as long as it 
retains its character for virtuous boldness, those rights will be well 


defended." 


The idea of the practice of law which makes it a matter of 
quibbling and pettifogging is a low aud perverted one ; the highest 
honor and integrity mus& mark the calling which deals with the 
rights and liberties of the people. Thg lawyer is the medium 
"through which the law reaches the people and that brings the 
public and the law into relations with each other. The commission 
is a sacred one, to be zealously gaarded and exercised. Jack Cade, 


jn King Henry VI, proposed to reform England and cheerfully 


advocated the first step that all the lawyers be killed. Such a state 
of society would hardly be desirable. Wherever there is liberty, 
there must be law, and wherever there is law there must be lawyers. 


Liwyers are necessary to civil liberty, as civil liberty rests 
upon law. The lawyer owes a duty to the public which is high 


and sacred. The license to practice carries with it obligations to 


e 
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society far above those of the leyman. By reason of his training 
and his position, he is looked to for guidance and advice and wields 
an influence for goad or evil greater than other men. In the early 
history of our Government,lawyers moulded and shaped its destinies : 
they builded the foundation upon which the superstructure ot 
States rest to-day ; they bore the burdens of Government and 
were the pillars of the young republic. It muy well be questioned if 
the lawyers of to-day, particularly in the large cities, as carefully 
fulfilled their civic obligations as their forefathers. ‘There was a 
time when the opinion of the upper thousand American lawyers 

would sooner or later become the opinion of the American people, 

This was so because they exercised their full duty in public affairs, 
regardless of private interests. Thewave of commercialism has 
affected the legal profession along with other callings, und now 
would it be safe to permit the upper thousand American lawyers to 

dictate the policies of State ? Some of the most brilliant minds in 

the profession areinthe employ of interests antagonistic to the 
welfare of the péople. Legitimate combinations of capital are 
perhaps a necessary incident of advanced civilization, and to these 
I do not refer, but to the pirates of the business seas that prey on 

the people under the guise of corporate charters in defiance of 

laws. Lawful corporations are beneficial to a community, but asso- 
ciations conceived in corruption and born in bribery are inimical to 
the public good. Legitimate combinations are entitled to fair 
treatment the same as individuals—to equel and exact justice, no 
more, no less—but if a corporation cannot operate without bribery 
or surreptitious violation of law, it were better for the people that it 
be wiped out of existence. Inthe early days the lawyer sold his 
learning alone and retained his individuality, and be it said to thd 
credit of the profession thatis the rule now. But many emijfent 

attorneys of highest attainments dispose of not only their talents, 

but their freedom of thought “and action. Instead of these being 
the bulwarks of liberty and the enforcers of laws, they are chiefly 
engaged in devising means and schemes for evading the laws ; they 
are the advisers of the Captain Kidds of commerce in avoiding the 
consequences of lays intended to suppress them. It is no pos of & 
lawyer's hnsiness to advice his client how to commit crime "nor to 
become a partner in iniquity. The lawyer whoedoes so ceases to 
act as such and becomes a co-conspirator. elhere is no sanctity in 


PART III.] THE MADRAS LAVA JOURNAL. 131 


such a relation and it lacks every essential professional element. 
If this were not the exception rather thanthe rule, it would 
account for the fact that lawyers seem to have lost their proud 
position of old as mentors of the public conscience. Business i8 a 
good thing, honors are better still, but patriotism excels them all, 

and without patriotism one is unworthy to be a member of the 
legal profession. He isa minister of the Jaw that emanates from 
city, state and nation, and can no more practice law in the true 
spirit without patriotism than can a divine teach the doctrines of a 
Christ for whom he has no devotion. 


One cannot beagood lawyer without being honest. Law 
and honesty go together, jests to tho contrary notwithstand- 
ing. Dishonesty will undoa lawyer quicker than it will any 
one else. They see so much of it in other men they should 
learn to abhor it. There are fewer lawyers in the penitentiary 
than any other calling, not excepting ministers of the gospel. 
This should bea proof of their honesty, but some are unkind 
enough to say it is merely a tribute to their shrewdness, In 
a former House of Delegates in St. Lonis, twenty-four out of 
twenty-eight members took bribes right and left. None of them 
were lawyers. Of the four who did not prostitute themselves, 
three were lawyers. Under the laws of most of the States only 
two classes of men are required to be of good moral character— 
lawyers and saloon keepers, The laws go further and demand 
that the saloon keeper, in addition, be a law abiding citizen, while 
nothing is said about the lawyer in this regard. That is taken for 
granted. If lawyers do not uphold the laws, it can hardly be 
expected that others will. 

° 


In a monarchy the government is sustained by the power of 
the crown; in a republic the government» rests entirely upon the 
laws which a majority of the people make for themselves. If all 
the laws avere ignored, anarchy would be the result—there would 
be no government at all. When any portion of the law are not 
enforced, the government is weakened to that extent. Laws that 
are not observed add just as much to good government as sores 
do to the human body. Disregard of one law breeds contempt 
for all laws, and laws to be effective must be respected. There 
is entirely too little respect for the majesty of the law in America. 

4 
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This inevitably leads to corruption, which will, if tolerated, eat 
‘into and destroy civic life. If a dramshop is allowed to remain 
open ata time the law demands it be closed, then the gambling 
laws cannot be consistently epforced, then other offences denounced 
by the law must be tolerated, then comes grafting by officials for 
overlooking these violations, then legislators, imbued by the same 
spirit, sell their votes for bribe money, and a reign of corruption 
follows. The perpetuity of our government depends upon the 
manner in which our laws are carried out. Nearly every State 
has laws on the statute books to which no attention is paid, and 
they reap the fruits by having all laws broken. I am not an 
alarmist when I say, if these conditions be tolerated, the republic 
- itself will sooner or later fall by the props of the law on which it 
rests being weakened and decayed. Americans are accustomed 
to regard a republican form of government as a natural condition. 
That government is mortal and can die is a thought so entirely 
foreign to our conditions that it is folly in the minds of some to 
discuss it. A glance at history does not lend encouragement to 
this cheerful view. Our republic, though the best, is not the first 
nor the oldest. We have lasted now one hundred and twenty-nine 
years. Venice had a republican form of government for 1,100 
years; Oarthage, 700 years; Athens, with various intermissions, 
900 years; Florence, 300; and Rome, 300 years. These govern- 
ments have long ago passed from the stage of the world, and 
some of them are little remembered. If our government were to 
last three centuries longer and then die, it would go down into 
history as one of the most splendid and shortest lived among the 
wrecks with which the shores of time are strewn, What cansed 
the downfall of these governments by the people? The people 
made laws until the laws became so many the poople began to 
disregard their own laws The laws of Rome were good ; indeed, 
the Justinian Code is said to be most perfect system of laws ever 
devised by man, yet Rome rotted and fell even while this code 
was in operation. The laws were all right, but the hearts of the 
people were not right, and the laws were not obeyed. When the 
laws ceased to reign the government resting upon tha foundation 
of latv commenced to topple over. 

The-reign of law means the rule of the people, for a majority 
of the- people make the laws. They: register their will, orystalized. 
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in the form of statutes. We need a revival of the rule of the 
people. Four years ago the laws against bribery in all of the 
States was considered as practically a dead letter. Up to that time, 
for the fifty years preceding, there had only been about thirty- 
four cases of bribery reported in theebooks in all the United States. 
When the prosecutions were commenced in St. Louis, the members 
of the House of Nelegates denounced the bribery law as a “ blue 
law " and as & dead law, because it had not been enforced before. 
They argued that members of the House ot Delegates, having been 
taking bribes from time immemorial, they had acquired a right to do 
* go, and it was just as proper for them to sell their votes as fora 
merchant to sell his wares. Here was a crime worse than any 
other, for bribery strikes at the foundation of all law, yet the law 
denouncing it was not enforced. Men gave bribes and thought 
nothing of it; men took bribes and boasted of the fact ; corrupt men 
feasted and fattened at the public expense ; legislative halls became 
dens of thieves ; laws became merchandise on the market, and all 
this time the public conscience was asleep. When the revelations 
came and the people saw how they had been plundered and realiz- 
ed that a government by bribery was a government by the wealth 
of the few and not by the people, they saw the offence in all its 
enormity, and from one end of the land to the other there was & 
civic awakening. Now everywhere officials are made to account at 
the bar of public opinion for all officiel acts, and those who pro- 
stitute their trusts and sell the powers that belong not to them but 
to the people are being made to answer for their offences. And yet 
four years ago the bribery laws was denounced as a“ blue law ” 
by those against whom it was sought to be enforced. Every law 
is neblue law if a man wants to break[it. The non-enforcement of the 
bribery*statues might be explained by the difficulty of securing 
evidence of its violation, though a prosecuting officer working at 
it seriously and willing to incur the enmities such an investigation 
would bring about can usually lay bare penality of that kind if it 
exists. * But there are other laws plainly made to please the mo- 
ral element and then not enforced to please the immoral 
element, The difference between a“ wide open " town anda 
“closed” t&wn is that in the former the laws are not enforced, while 
in the latter the laws, are observed. The gambling laws in many 
places are permitted to bg disregarded and the laws regulating 
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dramshops nullified. It has been claimed that these laws could 
not be enforced in large cities, but they are enforced and faithful- 
ly observed in the large cities of Missouri. In fact, Missouri is the 
most law-abiding State of the Union, and, in yielding obedience tc 
law, has set an example of other States to follow. 


There is in practically all the States a statute requiring dram- 
shops to close on Sunday and election days. Yet in some States 
itis openly and flagrantly violated. When one enforces this law 
because it is the law, the same cry is made about “blue laws" and - 
‘dead laws’, Jt is alaw in the interest of good government to stop 
the enormous amount of crime that comes out of the dramshop j 
on Sunday and election days. Those interested in having the law 
violated set up the specious plea that itis an interference with 
personal liberty. Itis no more an interference with liberty than 
the law against gambling or other laws in the nature of police 
regulations which restrict the rights of one man when they 
interfere with the rights of another. Absolute liberty to do as 
one pleases would mean barbarism, for there would be no 
limit to the conduct of an individual except his whims. The 
liberty of one would be the unrestricted liberty of every other, and 
prepetual warfare would result as .the wants and desires of men 
come in conflict, and every man would have equal right to take or 
hold what his strength or cunning could secure to him. Security 
can only come from fixed rules, which the people as they become 
familiar with them will habitually respect. Restrictions which 
seem to the individual to be hardships are but the will of the 
majority of the people operating through legislative acts. Where 
rights are defined and regulated by laws to which respect and obe- 
dience are given, any particular law is deprived of all seenfing 
hardship. If each man were allowed to say what laws arb good 
and what laws are bad and to ignore laws he considered bad, there 
would be no laws at all. The dramshop keeper who violates the 
dramshop law calls loudly for the enforcement of the law against 
the man who breaks the larceny 'statute by robbing his cash 
drawer. The trust magnate looks with abhorrence upon the 
burglar, yet thinks he has a right to break the statute against 
combinations and monopolies. The burglar.detests the "awbreak- 
ing of the trusts and thinks they should observe the law, but 
considers the law against housebreakiag as an interference with 
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his personal liberty. So it goes; men observe the laws they like 
and think they have a right to ignore those they do nob like. The 
only safe rule is that if a law is on the statute books it must be 
observed. If a law is objectionable it should be repealed, not 
ignored. We need reform in fhe administrarion of the law more 
than anything else, though, perhaps, the old Athenian law might 
be found beneficial, which subjected to fine and imprisonment the 
person who proposed a law that turned out to be bad or injurious 
to the public interests. We 'do not need new laws so much as 
the enforcement of the laws we have. There has been too much 
tampering with the laws in an effort to correct wrongs that do not 
arise from the infirmity of the laws, but rather from the feebleness 
of their execution. An imperfect law well administered is far 
preferable to a perfect law badly carried out. The law is merely 
a weapon in the hands of officials, for, without officials, laws 
would be as useless as cannon in war without men. Good govern- 
ment depends more upon the men behind the law than on the law 
itself. No official has the right to violate the oath that he takes to 
enforce the laws simply because some people do not want the law 
enforced. He cannot excuse non-enforcement on the ground 
that public sentiment is against the law. He does not swear to 
support public sentiment; he does take àn oath to support the 
law. Public sentiment is a difficult thing to getat. Law-abiding 
people are quiet, while the lawless are so vociferous as to deceive 
some as to their number. The only correct way to determine 
public sentiment is by the expression of the people's will through 
the law-making body. If an official cannot obey the mandate of 
the law, he should resign and give way tosome one else who can. 
What seems public sentiment may be and often is theclambr of the 
lawkess who have a selfish interest in violating law. The indifference 
of good citizens permitted bribery for a longtime, but the public 
conscience was at last aroused to the necessity of stamping in out. 
This civic indifference has permitted officials to take a solemn oath to 
carr¥ out the laws on the statute books, and then to deliberately vio- 
late that oath. But the time is coming when an active public senti- 
ment will demaud that every public official keep his oath inviolate, 
There is no grater evil among us than the easy nullification of laws 
. by executive officjals who who have sworn to enforce them. It ig 
not for an executive offiqal to say whether a law is good or bad, but 
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to enforce it as it is. He should not ask, is it popular? or is it 
good politics ? but is it right? In the end, if he remains stead- 
fast, the right will win. The trouble has been that a privileged 
class has violated the law with impunity and escape its conse- 
quences. It is not hard to pursue with all the terrors of the 
law the wretch who picks a pocket or steals a loaf of bread, but it 
18 quite another matter when the law is sought to be put against 
hose who have millions behind them with political influence enought 
to affect an entire community. When bad men get a bad man in 
office, they support himinall the evil that he does. Bad citizens 
are combined, good citizens are divided, that is the chief cause of 
lawbreaking. If good citizens would jvin hands in patriotic endea- 
vuor, the lawless could not control anything, for they constitute but 
a small proportion of the entire population. The effectiveness of 
law depends entirely upon how it is executed. When the prosecu- 
tiug officer is attempting to enforce the law against those of power, 
he may find himself besieged on every side; close political friends 
may plead; inducements and hopes may be held out for lessened 
activity; annihilation may be threatened if he proceeds. Pursuing 
steadily the course that he has mapped out, with the good of the 
people alone in view, he may find himself hedged in at times by a 
wall of hostile'influences; but now and then, loo*ing beyond to that 
creat public that he is serving, & friendly glanee ora kindly clasp 
of an outstretched hand will cheer and encourage him for further 
effort. He canrot expect the good opinion of those against whom 
he enforces the law. Their will is the best evidence of hig sincerity. 
Every pressure may be brought to bear to swerve him from his 
conception of honest effort. If once he falters, his usefulness as a 
publie sérvant is gone. It may be far easier for him to allow soma 
"offence to go by unnoticed, bat he should rather have the approval 
of his conscience than the plaudits of those who would profit by 
his neglect of duty. He should prefer to retire to private life 
conscious of having done his best than, by failing to do so receive 
the encomiums of lawbreakers. If he halts, he will be applauded 
by those he should prosecute ; if he goes ahead, he will encounter 
calumnies and attacks; bat if he perseveres and remains steadfast, 
though the way may sometimes seem dark and, the task b&rd, he 
Will be sustained by the hearts and the consciences of the people. 
Corrupt men support a man for office and expeqt in return the pri- 
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vilege of licensed lawbreaking. Officials are elected to enforce the 
law, and have no more right to permit lawlessness to repay per- 
sonal obligations than they would have to use the public funds to 
pay a private debt. When all executive officials are ruled by law, 
no man could be above the law and the law would reign over all. 
Such a condition would be the highest form of civilization. Civili- 
zation rests upon law and Jaw upon the citizen. No more impor- 
tant lesson can be brought home than of individual responsibility 
for the affairs of State avd nation. The indifferenee of electors is 
the weakness of republican form of government. To arouse them 
to action is a question of supreme importance. Those who would 
destroy the laws are always active and work while good citizens 
sleep, but once the latter are aroused they are invincible. If the 
people want a reign of law, they can get it, but they must fight for 
it. There is the same conflict between law and lawlessness as be- 
tween the true and the false, the right and the wrong, the evil and 
the good. The people will uphold the laws when they understand 
the necessity of it, for the vast majority of the people will do right 
when they know right. There never wasa time when unselfish 
teachers of the public were needed more than now. Lawyers more 
than any other class should be the teachers of the people. They 
can do much, if they are true to their calling, to remedy the thinks 
that dishonor. Asthey are ministers of the law, itis their duty 
to keep the fountains of law pure and undefiled. The person who 
in private life discharges the civic responsibilities resting upon him 
may perform as great a public service as he who faithfully does 
his duty in public office. Indeed, the public official is & reflection 
, of the private citizen, as the public life of a nation isa reflection 
of its private life. You as lawyers are in @ position to wield @ 
powerful influence by tongue and pen for the reign of law, so de- 
voutly hoped for and so earnestly peayed for by all good citizens. 
Remember that the highest obligation of your calling is to your 
coantry ; your duty is to the public above all. You are the sworn 
upholders of the law, ard, as you love freedom and defend weak- 
ness, adore the right ane hate the wrong, as you revere the law 
because ibis the law, make your nfluence known and felt. 


Some Curitus Criminal Cases.—In a case tried by Mr. Baren 
Alderson the crime was brought to light, as the prosecuting 
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barrister declared, “by one of those strange and unaccountable 
impulses which one finds taking possession of guilty persons and 
urging them on to some mad step which makes futile all the 
precautions they have taken to defgat punishment.” 


In this case the eccused was charged with the murder of an 
old gentleman and of having robbed him of his purse and of a 
peculiar ancient silver watch. The watch the murderer hid in the 
trunk of a hollow tree, and with the money he had stolen he went 
abroad to the colonies, where he prospered. For no less than ten 
years he lived in the colony, adding year by ‘year to his means, 
Whether during the whole of that time he was haunted by the 
memory of the old silver watch in the hollow tree is unknown, but 
at the end of that time he actually made a voyage to England to 
obtain it . 


Paying a stealthy visit to the scene of his forgoten crime, he 
fourd the watch where he had hidden it. It would not go, how- 
evere, and he took it to a watchmaker to have it repaired, when its 
strange make and antiquity aroused the jewellery’s curiosity. He 
suddenly recalled the fact that the old gentleman murdered ten 
years since had been described as possessed of such a watch, and 
communicated with the police. It led to the guilty man’s con- 
viction. 


A will without legal advice.—So many big wills drawn by 
lawyers have been set aside by the courts that evidently Emanuel 
Walter, of San Francisco, feared to dispose of his immense wealth 
in that way, drawing up hisown will, which has just been offered 
for probate. Without lawyers he even ventured to dispose ofs^ 
2,000,00 to men who shall hold it in trust for 50 years, the income 
to be used if necessary to relieve needy relatives, the principal at 
the end of a half century to be divided eqnally among the 
restator’s relative then living “down to the sixth decree of 
kinship.” The wil is probated in New York which permits 
estates to beso tied up. The testator leaves his art collections 
to the San Farnqisco Art Museum and $8 50,000 for its care 
and maingenance. He also leaves $ 70,000 to Jewish charit- 
aple institutions and $ 10,000 to one legatee to give in charity as . 
she pleases. It now remains to be seen whether the courts will 
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sustain the document, if kin contest. The old saying as to the 
man who “has a fool for a lawyer if he tries his own case” might 
seem to apply here,—Boston “Transcript;” 
xt 

Judge and jury.—In a serie of resolutions adopted Satur- 
day night the Chicago Bar Association deprecates the practice of 
judges who take it upon themselves to censure or reprove Jurors 
for returning inadequate verdicts. The association, poinüng out 
that the judge in criminal cases has no right or authority to 
criticise jurymen when they vote to acquit, declares the practice 
is a menace to the proper administration of justice. 


It is unlikely that this view will be seriously opposed either in 
or out of the legal profession. The juror, under the law, has the 
authority to pass upon the evidence, exercising his judgment to the 
best of his ability and within the limits fixed for him by the court’s 
instructions. Having formed his opinion honestly, even though 
unintelligently, he has done his duty and his verdict is lawful. 
If, as occasionally happens, his judgment is at fault, that is one 
of the eventualities incident to the jury’ system and must be ac- 
cepted as one of its inevitable and inherent defects. It is no more 
to be expected that a jury should be always wise than that the 
people of a democracy should always elect men of superior merit to 
govern them, 


No doubt there have been cases in which the verdict returned 
was so manifestly unjust as to convince the judge of the juror’s 
incompetency, but it plainly was not contemplated in the present 
system that he should take it upon himself to rebuke them for 
their unwisdom. If a discerning and wise judge may rebuke a 
jury which is really at fault another judge not so wise may censure 
à jury whose verdict is righteous and represents a sincere purpose 
to get at the truth, The general adoptien of the practice can only 
mean an expansion of the judge’s powers at tho expense of those 
of the jurors, 


It is better and safer in the long run that jurors should make 
up their minds freely and honestly than that their judgment should 
be distorted by an effort to please the judge or possi bly by the fear 
of incurring his displeasure—Chicago "News".—The American 
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Nee 
INDIAN LEGISLATION REGARDING 
SPECIAL CONSTABLES. 


The recent Rangapore Special Police Constables' case in 
Bengal and the Masulipatam Special Police Constables’ cases in 
Madras have drawn the attention of the public to the state of 
the law in India regarding the liability of persons to serve as 
Special Police officers in cases of emergency, whether they will or 
no. Before considering the provisions of the Indian enactments 
bearing upon the subject, it is well to note the state of the Law 
in England. 8.1 of 1 & 2 W. IV C. 41 enacts :— 


«That in all cases where it shall be made to appearto any two or more justices of 
the peace of any county, &£c. or to any two or more justices of the peace of any 
liberty, &c., in England or Wales, upon the oath of any credible witness, that any 
tumult, riot or felony has taken place or may be reasonably apprehended in any 
parish, township or place within the division or limits for which the said respective 
justices usually act,and such justices shall be of opinion that the ordinary officers 
appointed for preserving the peace are not sufficient for the preservation of the peace 
and for the protection of the inhabitants and the security of the property in such 
parish, township or place as aforesaid, then and in every such case such justices Or 
any two or moro justices acting for the same division or limits are hereby authorized 
to hominate and appoint, by precept in writing under their hands, so many as they 


shall tink fit of the householders or other. persons (not legally exempt! from. 


serving the office of constable) residing in such parish, township or place as aforessid® 
or in the neighbourhood thereof to act as specigl constables for such time and in 
such manner as to the said justices respectively shall seem fit-and necessary 3 
for the preservation of the public peace and for the protection of the inhabitants and 


the security of the property in such parish, township or place ; and the justices of 


the peace who shall appoint any special constables by virtue of this act or any one 


of them or any other justice of the peace acting for the same division or limits are. 


and is hereby anthorized to administer to every person 80 appginted the following 


oath." k e e t 

6 Vic. C 108. 

6 W.C. 48. 

"RB. v. Porter, 9 O. & P. 728 B, v: Vincent, '9 O. & P. 91 (Per Alderson Bj) 
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So far as this section is concerned the justices of the peace 
håve no authority to appoint exempted persons referred! to in S. 
6 of 5 & 6 Vic. C. 109. Where the justices nominate and 
appoint persons as special constables notice of such nomination 
and appointment and the circunfstances which rendered the sume 
expedient musb be forthwith transmitted to one of His Majesty's 
principal Secretaries of State and to the lieutenant of the county. - 


S. 2o0f 1& 2 W. IV C. 41 empowers the Secretary of State 
on the representation of any two of the justices of the peace and 
in ease the householdérs &nd persons not legally exempted have 
been appointed under S. 1 to appoint even exempted persons, 
and the latter m.y accordingly be appointed and sworn in and 
be liable to act but only for two calendar months. B. 8 of the same 
statute empowers the Secretary of State to direct any Lieutenant 
of any county to cause special constables to be appointed and 
sworn in and to signify if the Secretary of State shall so think fit, 
that no person shal] be excused from being so appointed and sworn 
in by reason of any exemption. Persons appointed under this 
section shall only be called upon to act for three calendar months. 


S. 7 provides a penalty for refusing to take the oath. It also 
provides a penalty for neglecting or refusing to appear at the time 
when and the place where he shall be summoned for the purposes of 
taking the oath, unless he was prevented by sickness or other 
unavoidable accident as shall in the judgment of the justices trying 
him be a sufficient cause, S. 8 provides a penalty for neglect or 
refusal to serve as such special constable or to obey such lawful 
orders and directions as may be given to him for the performance 
of the duttes of his office unless prevented by sickness or such other 
unavoidable accident as shall in the judgment of the justices trying 
him be a sufficient excuse. 


The effect of these provisions is to make people, householders, or 
other persons residing in the parish and the neighbourhood liable to 
serve as special constables in cases of emergency even without tefer- 
ence to their consent or willingness for service. This liability 
attaches even to exempted persons, but these persons are liable to 
serve only when ordered by the Secretary of State or èle Lord 


Lieutenant of the county when authorized by, the oy of 
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State. But much of the mischief of a compulsory service or enlist- 
ment is taken away by the fact that-the. service.is not to be‘gratts. 
B. 13 of the Act provides for payment of allowances to special con 
stables. The justices are empowered to order from time to time 
such reasonable allowances for “their trouble, -lose of time and 
expenses to be paid for such special constables. 


1&2 W. IY C. 41 enacted that iibuseholdes or other persons 
residing in any parish &c., or in the neighbourhood were liable to 
be appointed. Persons not being such residents were not liable.. 
Apparently it was doubted whether under the Act the justices 
could appoint persons who were not such residents, Accordingly 
5&6 W.IV C.48 enacted that such persons if willing to act 
might be appointed. So that under 5 & 6 W. IV OC. 43 an 
appointment could not be made without reference to the consent of 
the person appointed whereas under 1 & 2 W. IV C. 41 an 
àppointment could be made without reference to such consent. 


Apparently under these statutes the theory would seem to be 
that every person was liable to serve asa Police Constable. The 
liability to serve apart from the consent ofthe person appointed 
is not confined t» the case of specialconstables. It applies also to 
Parish Constables. S. 5 Of the Parish Constables Act (5 & 6 Vic. 
. C. 109) enacts :— 


^ Every ablo-bodiod man rosideni within the said parish between the ages 
of 25 years and 65 years rated to the relief of the poor, orto the county rate, on 
any tonements of the net yearly value of 4 £ or upwards except such persons os 
shall bo exempt or disqualified as hereinafter mentioned, shall be qualified and liable 
to pervo as constable of that parish.” 


9 LI 


Bvery able-bodied porson satisfying the above requisites is not 
merely qualified but is also liable to serve. No consent of the 
person who is to serve is necessary. Payment of fees and allowances 
may be made (S. 17). 3. 6 TEES certain persons. S. 7 disqualifies 
certain persons. : 


Although there may be a compulsory liability to serve under 1, 
& 2 W.IV C. 41 and 9 & 6 Vic. O. 109 the service is, as we 
have already had occasion to point out, not necessarily gratuitous. 
Again, the person "liable to serve is apparently not disqualified * 
from atteuding to other" business or from exercising his usual 
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pursuits or callings. But under other statutes while there is no 
such liability to serve, there is a liability not to be engaged in other 
professions or callings. For instance, the County Police Act, 2 & 
3 Vic. C. 98 provides for the appointment of a County Police. This 
is apparently the regular Police*force for the county!. The con- 
sent of the person appointed is necessary. - He must be willing to 
serve; otherwise there is no liability to serve. But if he consents 
and is appointed, he is restrained by S. 10 of the statute from 
‘employing himself in any office or employment for hire or gain 
other than in the execution of their duties under the Act. He will 
be entitled to pension or gratuity under Ss. 11 and 12 of the County 
and Borough Police Act, 1856 (19 & 20 Vic. C. 69) and the Police 
Act, 1890 (58 & 54 Vic. C. 45). 


[t is clear that under 1 & 2 W. IV C. 41 a person refusing 
to serve as a constable is guilty of an offence under 8. 8 of the 
statute. The reference to persons not exempted under the law 
shows that the service is compulsory. The fact that even exempt. 
‘ed persons can be appointed as special constables under certain 
circumstances’ (vide 8s. 2 and 8) only confirms this view, There 
was nothing strange in this compulsory service, for according 
to 5-& 6 Vic. C. 109 persons not otherwise exempted under the law 
were liable to serve as parish constables. The list of exempted 
persons isa long one. It is enumerated in S. 6 of 5 & 6 Vic. C. 109. 
Certain persons are disqualified from acting. These are referred to 
in Ss. 7 and 10 of the above statute. All licensed victuallers and 
persons licensed to deal in exciseable liquors or to sell beer by 
retail, all gamekeepers and all persons who have been attainted of 
any treason or felony or convicted of any infamous crime are 
disqualified froin serving under 5 & 6 Vic. C. 109. Persons dis- 
abled. by lunacy or.imbecility of mind or by deafness, blindness or 
other infirmity of body shotld be excluded from the list prepared 
under Ss.8 and 10. - All these disqualifications and. circumstances 
of exclusion apply to constables appointed under this Act. TRey do 
notin terms apply to 1 & 2 W. IV C. 41 ae , to special constables 
appointed under the said Act although the latter statute speaks of 
persons not legally exempt from the office of constable. o 


; v 
1. The general appointment of parish constables became unnecessary by the 
establishment of a county Police, See 86 & 36 Vic? C, 02 Preamble, 
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Neglect or refusal to serve is asalready stated visited with a 
penalty under both statutes. No authority is necessary for this 
view. Apparently there is no decided case dealing with the 
question. The case of R. v. Vincent* is usually cited as an 
authority. But this case is hfrdly any authority. There is 
nob even a dictum. ‘There is only an observation (which 
is more in the nature of advice) by Alderson B. to a 
witness in the course of his examination. Persons not 
exempted or persons exempted in cases where they can be 
appointed under 1 & 2 W. IV C. 41 are liable to this 
penalty if they refuse to serve. But if they are prevented by sick- 
ness or other unavotdable accident as shall in the judgment of the 
Justices be a sufficient excuse, then there is no liability. Suffictont 
excuse within the meaning of Ss.7 and 80f 1&2 W. TV C. 41 
and fs 12 and 18 of 5 & 6 Vic. 109 is sickness or other 
unavoidable accident which prevents a person from serving. As 
idiots and others cannot be appointed under 5 & 6 Vic. 
C. 109 no question arises whether idiocy, blindness &c., will be a 
sufficient excuse under this statute. So also minors cannot be ap- 
pointed and such an appointment may be said to be even illegal 
(S. 5 of 5 & 6 Vic. C. 109). Although no express reference is 
made to minority, blindness, idiocy &c., in 1 & 2 W. 4 O. 41, we 
think the same considerations wil apply. No doubt minors &o., 
are not to be found in the list of exempted persons mentioned in S. 
6 of 5 & 6 Vic. C. 109 but S. 1 of 1 &2 W. 4C. 41 does not merely 
refer to the persons exempted under thatsection. As wil] be seen 
from the citation of the section already given it refers also to 
“other persons (uot legally exempt from serving the office of 
constable).” Persons who are disqualified to hold the office under 
the law are equally not such “other persons" as the persons 
referred to in S. 60f 6 & 6 Vic. C. 109. Further this latter section 
purports only to exempt the persons enumerated therein from 
liability under that statute. So that, if there should be no justifi- 
eation'"in importing into l & 2 W.IV O.41 the disqualifications 
referred to in Ss. 5,7 and 10 of 5 & 6 Vic.C.109 there will equally 
be no justification for importing the exemptions, referred to in S. 
6 of the letter statute. A similar remark will apply to the digqualifi- 
cation to beinferred from the language of B. 5 of 5 & 6 Vic. C. 109. 
So that the reference to pegsons legally exempt in 1 &2 W. 4 C. 41 is 
either to all these sections in 5 & 0 Vic. C. 109 or to the ae 


Un» M ———————— 


1. OC. & P. 91, 
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tions under the Common Law. It may also be that the disqualifica- 
tions and exemptions stated in 5 & 6 Vic. C. 109 are only such as 
are recognised by the Common Law. 


The expression * other unavoidable accident” in 1 & 2 W. IV 

C. 41 must'be construed to be such unavoidable accident as is 

ejusdem generis with siokness and will not necessarily include 

ihe disqualifications and exemptions recognised by the common 
law or by 5 & 6 Vic. C. 109. 


Turning now to the provisions of the Indian enactments 
we have to observe that the matter is governed by Act V of 1861 
an Aot passed by the Supreme Legislature. For Madras, there is 
a separate Act also passed by the Governor-General-in-Council 24 
of 1859. For Bombay, the matter is governed by Bombay Act IV 
of 1890. Taking Act V of 1861 for our present purpose we find 
that S. 17 enacts? :— 

" When ib shall appear that any unlawful assembly?, or riot, or disturbance of 
the peace, has taken place or may be reasonably apprehended’ and that the polce- 
force ordinarily employed’ for preserving the peace is not sufficient for its preservation 
and for the protection of the inhabitants and the security of property in the® plase 
where such unlawful assembly, or riot, or disturburbance of the peace has occurred 
or is apprehended’, it shall be lawful for any police-officer not below the rank of 
inspector to apply to the nearest Magistrate to appoint so many of the § residentsof the 
neighbourhood as such police-officer may require to act as special Police—officers for 
such time and within such limits as he shall deem necessary; and the Magistrate 
to whom such applioation is made shall, unless he sees cause to the contrary, comply with 
the application? .” 

The first part of the above section lays down two requisites 
under which it is lawful for any police-officer not below the rank of 
Inspector to apply for the appointment of special police-officers :— 
(1) It must appear that any unlawful assembly or riot or disturbartce 
of the peace has taken place or may be reasonably apprehended ; and 
(2) it-must also appear: that the police-force ordinarily : employed 
for preserving the peace is not sufficient for its preservation: and for 





, 1l. This corresponds to B. 16 of Act xxiv of 1859 Madras Police with the 

differences noted in notes (2) to (9). ` 

2, Instead of “ unlawful assembly” the Madras Act has “ tumuli.” 

8. Instead of disturbance of the peace the Madras Act has outrage. 

4. After “ apprghended " the Madras Aot has “in any place.” 

5. Instead of the portion in italics the Madras Act has “ the ordipary officers 
appointed?” 
. 6. For“ the” the Madras Act has “such.” 

7. The words in italics are omitted in the Madras Act. 

8. After the expression in italics the Madras Asb has oe or village sointi 


or." 
' 9. Instead of the words in italics the Madras Act has “jt shall be the duty of 
such Magistrate at once to comply with such applications.” 
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the proteotion of the inhabitants and the security of the property 
in the place where such unlawful assembly or riot or disturbance 
of the peace has occurred orisapprehended. If these two condi- 
tions are satisfied, then alone it shall be lawful for any Police-Officer 
not below the rank of Police-Inspeétor to apply for the appointment 
of persons as Special Police-Officers for such time and within such 
limits as he shall deem necessary. Whether itis his duty to apply 
and if he fails whether he can be compelled to comply with the 
duty need not here beconsidered!. The number of persons whom 
the Police-Officer not below the rank of Police-Inspector may apply 
to appoint as Special Police-Officers are “so many of the residents 
of the neighbourhood as such Police-Officer may require to act.” 
The second part of the ‘section enacts that the magistrate to 
whom such application is made shall, grant the application '' unless 
he sees cause to the contrary. " He may “ see cause to the contrary” 
when the conditions laid down in the first part under which it shall 
be lawful for a Police-Officer to apply as already stated are not com- 
plied with. He may also “ see cause to the contrary” if the Police- 
Officer for whom it shall be lawful to apply does not apply to the 
nearest magistrate and in the opinion of the magistrate to whom 
the application is made there is a nearer magistrate to whom such 
application can be made and there is nothing to prevent the police- 
officer from applying to such nearer magistrate. The appointment 
of an ordinary police-officer may be purely an executive act and 
the order itself an executive order. The same presumption may 
not necessarily srise with reference to the appointment of special 
constables. ‘The object is to be ready for an emergency and to 
prevent breach of the peace. Under the Criminal Procedure Code 
ceftain powers are conferred npon to magistrates for preventing the 
occurrence of offences and to repress offences. S. 17 of the Police 
Act has been framed with a similar object and the power to 
give effect to itis also given to a Magistrate. Therefore there may 
be greater reason for thinking that the proceeding of the Magis- 
trate under S. 17 of the Police Act is a quasi-judicial one. The 
language of the section does notin any way advance the theory 
that the order is only an executive one. As already explained, 
the expreksion '' see cause to the contrary” is rather consistept with 


the view that the law gives & discretion to the Magistrate? than 


I. Upon this subject, see Maxwell, pp. 307—870 (4th Edn.). 
"à. -But-Quere, whether the same principle will hold good under the Madras Act. 
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with the view that it gives him no discretion but that he must 
grant the application the moment it is made. All this may not 
show that the order is necessarily a judicial one, At any rate 
there is absolutely no warrant for the view that absolute discretion 
is given to the Police-officer for applying and that his action 
cannot be interfered with by the Court. 


Even taking the order to be an executive one the legality of 
the order can be questioned by the Courts, Civil or Criminal, when 
the order is relied upon in any Civil or Criminal proceeding. For 
instance, where proceedings Civil or Criminal are taken in Courts 
for disobeying the order the Courts before whom such proceed- 
ings are taken are competent to enquire into the validity or legality 
of the order. If the correct view is that the Act contemplates a 
person being appointed as a special constable without his consent, 
it must be shewn that the conditions under which alone the order 
can be made have been strictly fulfilled. The language of the second 
part of the section (S. 17) rather shows that it isnot enough to show 
that an application has been made by a police-officer not below the 
rank of Inspector. It shall be lawful for a police-officer not below the 
rank of Inspector to apply for aspecial constable only when the two 
conditions already referred to are satisfied. So that itis not lawful 
for a police-officer to apply for the appointment of special constables 
when the two conditions are not satisfied. To compel a person to serve 
without his consent is an actionable wrong unless justified by statute. 
Under certain circumstances it may aleo amount to an offence. An 
order compelling a person so toserve although an executive one is 
illegal, unless it is justified by the statute. If the order is passed 
under circumstances not warranted by the statute, then it is nttetly 
illegal and no man con be prosecuted for not obeying such‘order- 
Where a person is so prosecuted in a Criminal Court it is absurd to 
suppose that the Criminal Court must proceed upon the legality of 
such order and cannot allow the accused to plead ‘the illegality. 
There can be no law that all executive acts must per se be legal and 
that Courts of law cannot question their validity. Only when 
they are justifiable under the law they can be supported as legal, 
and the jurisdiction of courts to consider their correctinesg or other- 
wise is not ousted. Where the acts of the executive interfere with the 
liberty. of the subject, such acts are not justifiable and the subject 


<J 
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aggrieved thereby will have his remedy in courts oflaw. ‘So 
that in the case under consideration, courts of law are entitled to 
consider whether the appointment of a special constable satisfies 
the requirements laid down in S. J7 of the Police Act. In con- 
sidering this question, courts are entitled to see whether any 
unlawful assembly or riot,etc., has taken place or may be reasonably 
apprehended, and whether the ordinary police-force is not sufficient 
for the preservation of peace &c., and the fact that a police-officer 
of a rank not less than an Inspector has applied for the appointment, 
or the fact that the Magistrate to whom the application is made has 
granted the application does not necessarily conclude the question: 
The mere fact that a police- -officer apprehended a breach of the 
peace and thought that the ordinary police was not sufficient for 
its preservation, would not satisfy the requirements of the law. It 
shall be lawful for a pulice-officer, not below the rank of Inspector, 
to apply for a special constable only when, in the opinion of the 
Magistrate to whom application has been made, an unlawful assembly 
or riot has taken place or is reasonably apprehended and when the 
ordinary police is not sufficient for the preservation of peace, &c. 
That being the language of S. 17, the question as to the legality of 
the appointment is open for the consideration of the courts apart 
from any questions as to the character of the act and as to thé 
inferences to be drawn from the real character of the act. ü 


) 


Upon this view as to the conditions necessary for the appoints 
ment of a special constable, we think the case of Gopinath Paryah 
v. Empress! has been rightly decided. There the court. (Weleon 
and Porter, JJ.) observed: “Itis clear that the, only. legitimate 
object for appointing special constables is to strengthen the ordi» 
nary police force by the addition of suitable persons to their number, 
when the ordinary force find themselves too few to meet an emer- 
genoy and that in a case of dispute as to proprietory rights it is.an 
abuse of the law and an act of oppression to appoint the active 
men on one sideas special constables in order to prevent their assert+ 
ing their alleged rights and so to give an advantage to the 
opposite party.” We may add that appointing the men from whom 
a breachtof peace is apprehended is neither edifying to the office 


nor to the persons appointing them, and it will not effectuate the 


1, (1886) 2 C. T». J. 555 H B, C. 10 C. W. N. 83, 
2 
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object for which alone a special constable can be appointed, viz., pre- 
‘venting breach of the peace and affording security and protection to 
the persons and property in the affected area and its neighbourhood. 
Such persons will further be rgsidents of the affected area itself 
and not residents of the neighbourhood of the affected area within 
the meaning of S. 17 of the Police Act. Such appointment, be- 
sides being an abuse of the law, is illegal in itself as will be more 
fully explained later on. 


ihe above passage was cited and relied on before the Calcutta 
High Court in the recent Hungapore Special Constables’ cave!, but 
the two learned judges who decided this case differed from each 
other as to the effect to. be given to the passage quoted already 
from the judgment in Gopinath Paryah v. Hmpress*. Mr. Justice 
Brett observed! : * With the passage as a whole I quite agree. But 
if the passage is to be interpreted to mean that it is open to this court 
on an application like the present to go into the question whether the 
persons appointed by the Magistrate were suitable, or not, I regret 
that I am unable to agree with it. In my opinion the law gives the 
Magistrate full discretion to appoint as special constables those 
persons whom he considers to be suitable, and it is neither open to 
the persons so appointed to refuse without good cause to serve on 
the ground that they are not suitable persons to be appointed as spe- 
cial constables, nor is it open to this court when 8 prosecution of 
eertain persons has been ordered for refusal to serve, to go into the 
question whether the persons are suitable or not and to set aside 
the order for prosecutionifin our opinion the persons are not : 
suitable. . . . . If we were to accept the pri nciple which is con- 
tended for, we should do much to render the provisions of the 
law nugatory and to defeat their object, which is to afford a speedy 
means in cases of urgency of strengthening the police force and so , 
preventing a breach of the peace." Apparently the learned judge 
confines these remarks to the application before him, but he does 
not say whether these remarks will be equally applicable in a caso 
where a personis prosecuted and tried for refusing to serve under 
B. 19, although the language used by him is wide and may seem to 
cover gyich a case also. The application wasto the HighCourt to 
set aside in exercise of its powers of revision an order of a, 


1. 100. W. N. p. 333 at p. 831, °2, (1982) 100. W, N. 82. 
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Magistrate directing the prosecution of persons who refused to 
serve as special constables. In order that this order of the 
Magistrate may be sustainable the order appointing a special 
constable must be legal; otherwise there is no offence for 
which & person refusing to serve may be prosecuted. Where 
a magistrate passes an order directing a prosecution, there 
is a proceeding within the meaning of S. 439, Criminal Procedure 
Code, which can be revised by the High Court. It may, no doubt in 
some or most cases, be inconvenient to decide questions which ought 

> to be investigated and tried in the criminal trial itself. But where 
there is no such inconvenience and there are ample materials on. 
the record, we fail to see why the High Court is precluded from 
going into such questions in order tosee whether the order. 
directing a prosecntion is justifiable, and the fact that the determi- 
nation of those questions would be necessary for the trial itself 
ought not to affect the power of the High Court to consider those 
questions in revision. 

We have one other observation to make with reference to 
these remarks of Mr. Justice Brett. That is with reference to 
that portion where he states that ibis not open to the person 
appointed or to the court to say that the persons appointed are not 
Buitable persons. We shall show later on that notwithstanding that 
the words used may be general and there may be no express qualifi- 
cation as to the persons to be appointed, the words must be takenin 
a restricted signification so as to fit in with the aim, object and scope 
of the enactment and must in fact be construed with reference to 
the subject-matter. As will be shewn later on, the conditions 
necessary for giving a legal occasion to the appointment suggest 
a principle as to the qualification of the persons who may be appoint- 
ed as special constables. 


We think Mr. Justice Stephen more correctly states the law in 
the same case! after referring to the already cited passage in the 
judgment in Gopinath Paryah v. The Empress? : “The appoint- 
ment of special constables is to be for one purpose and for one pur- 
pose only, viz., to strengthen the ordinary police jn the ordinary 
meaning df that word. Itis notto be used for the purpose of 
influencing persons *who are suspected of promoting disorder or 


disaffection otherwise thansby the fear of physical force, not even 
1. 10 C. W. N. 322. 3, 100. W. N. 82, 
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though that influence can correctly be described as enlisting 
them on the side of peace.. The appointment of special constables 
for any other purpose than that mentioned may obviously at any 
moment lead to an abuse of the law'.” 


(To be contented.) 





NOTES OF INDIAN CASES. 


~ 


“Sri Rajah Simhadri Appa Rao v. Pattipatti Ramayya.— 
L LR., 29 M. 29 :—There is much discussion in this case by one 
of the learned judges about the effect in the English Law and intke 
Indian Law of a notice to quit by a joint tenant or by a tenant-in, 
common. But we fail to see where there is a plurality of 
lessors in this case. The  Zemindar plaintiff let the defend~ 
ants 1 and 2 into possession of a certain land forming 
part of the Zemindari as tenants from year to year. The 
third defendant set up a claim to the whole land on 
the ground it was leased to his father by the plaintiff Zemindar, 
There was a suit between the plaintiff and the third defendant and 
a compromise was effected by which a portion of the land was 
excluded from the lease to the defendants 1 and 2 who, no doubt, 
were not parties to ilis compromise, The Zemindar gave 
the defendants 1 and 2 notice to quit and sued in ejeot- 
ment. The effect of the compromise was to declare that a 
portion of the land leased to 1 and 2 defendants was included 
in & prior transaction between the plaintiff and the third defend- 
ant and could not go under the lease to the first and second defepd- 
ants, The third defendant was thus a tenant of a portion of the 
plaintiff's lands, while the first and second defendants were tenants 
of the remainder, and there was only a single landlord entitled to 
s 
| . But even assuming that the effect of the compromise was to 
recognise third defendant as & co-sharer along with the plaintiff, 
the latter would be entitled to eject the first and second defendants 
AS they were let into possession by him, See Hulodur Sey v. Gooroo 
Dose? ; Radha Proshad Wasti v. Ksuf *, and, Kamal Kumari v. 


.l. 10.0, W. N. a6 pp. 887, 338. 2, (1878) 20 W. R. O. B, 136. 
; . 8. (1882) I. L, B., 7 C. 414, 
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. Kiran Chandra}, as distinguished in Gholam A ohiuddin v. Khas- 
ran?. The last case also shews that where a tenant has been 
originally let into possession by all the co-sharers in a Zemindari, a 
co-sharer landlord will not be entitled to obtain a partial ejectment 
to the extent of his share unless the tenancy has been detormined 
by all the co-sharers. This of course supports the position taken 
up by Mr. Justice Sankaran Nair, but the point, as we have already 
said, and as the learned Judge himself has to admit, is not material. 


Vanmikalinga Mudali v. Chidambara Chetty.—I.L.R., 29 M. 

37 :—There can hardly be any doubt as to the principle laid down 

in the case, vig., that where a person interested in certain immoveable 
property pays off & prior incumbrance, the person so paying off is 

‘entitled to stand in the shoes of the prior incumbrancer. The only 
doubt that may arise'is whether this principle applies even where 
the prior mortgage is merged in a decree, In Syamalarayudu v. 

Subbarayudu?, the Madras High Court held following Adams v. 

‘Angell* that a purchaser would be entitled to recover money paid 
‘for discharging a prior mortgage as money charged on the land. 
We may agree with the learned judges that it is difficult to perceive 

the effect of the concluding sentenco of S. 89 of the T. P. Act. But 

by holding that the lien is extinguished by an order absolute for sale, 

-weare not led into the absurdity pointed out by the learned 
‘Judges. They say: “If after the order absolute the decree-holder 
and jadgment-debtor were reduced to the position of parties to a 

mere money decree, the sale of the mortgaged property could invest 

the purchaser only with the right of the judgment-debtor as at the 

date of the sale and therefore subject to encumbrances created by 
hin prior to the time of sale.” The learned judges here fail to 

notice that in the case of a money decree a private sale by the 

judgment-debtor after attachment is subject to the attachment, 

The doctrine of lis pendens in execution has been applied by the 

courts of this country, and the application of such a doctrine will 

‘preverit a court-sale in a mortgage-decree from being subject to 
‘incumbrances created by the mortgagor prior to sale. Apart from 
this doctrine we should think the rule of lis pendens recognised 
in S. 52 of the Transfer of Property Act will apply to ‘the case 
in so.far as the suit,asks for sale of the mortgaged property and 





eee" 
1. (1898) 20. W. N. 229. * 8. I. L. B., 21 M. 143, 
* 2, (1904)1.L. R., 981 0, 786 ot p. 790, 4, 5. Ch. D. 634, 
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whatever effect may be given to S. 80 of the Transfer of Property 
Act, purchaser under a sale in execution of a mortgage decree 
will take it free of inoumbrances created by the mortgagor after 
decree or prior to decree but g^ter active prosecution just as he 
will take it free of incumbrances created prior to suit but subse- 
quent to the mortgage in suit provided all necessary persons are 
made parties. Where the subsequent incumbrancer is not made a 
party he will not be bound by the decree and the purchaser will not 
take a free and absolute title as the incumbrancer not made a party 
may choose to redeem the purchaser. 


Subraya Prabhu v. Manjunath Bhakta.—I. L. R., 29 M. 44 :— 
In this case the Madras High Court held that the proper court hav- 
ing jurisdiction to file the award would be determined by the 
value of the matter to which the arbitration related and not by 
the value allowed by the award. S. 525, C. P. C., is the section 
governing the subject, and according to it “ any person interested 
in the award may apply to the court of the lowest grade having 
jurisdiction over the mailer to which the award relates that the 
award be filed in court ", The Calcutta High Court has held in 
Narsingh Das v. Ajodhya Prosad! , which has been followed in the 
case under notice that the expression “ the matter to which the 
award relates” must be construed with reference to the language 
used in the beginning of the section, viz., * When any matter has 
been referred to arbitration” and that the matter to which the 
award relates must be the same matter as is referred to in the begin- 
ning of the section. 


Giriya Chettiar v. Sabapathy Mudaliar.—I. L. R., 29 M. 65. 
In this case a‘puisne mortgagee brought a suit upon his mortgage 
impleading the mortgagors and the prior mortgagee. Nothing is 
known from the report as to the reliefs claimed. If the puisne mort- 
gagee only asked for sale subject to the prior mortgage’, the District 
Munsif's Court in which the suit was brought might be a proper and 
competent court. Butif the puisne mortgagee asked for redemption 
of the prior mortgage and for sale of the mortgaged property for 
his own rortgage amount and for the amountpaid by him torredemp- 
tion of the prior mortgage, we doubt whether the court competent to 
try the suit would bethe District Munsif’s Court, as the question then 

1. IL L.B. 310. 268. 


2. Under t} the rules now. framed by the Madras High Court no such suit can be 
brought. 
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would be whether the court baving jurisdiction should not be deter, 
mined by the pecuniary value of the amount due under the puisne 
mortgagee together with the amount payable in respect of the prior 
mortgage. It will then be not merq]y a suit for redemption, in which 
case the pecuniary valueis determined by the principal amount of the 
mortgage irrespective of any interest payable thereunder or irrespec- 
tive of any payment made, but a suit for redemption and for reco- 
very of amount due by sale of the mortgaged property. It would 
geom that the prior mortgagee asked for or consented to an absolute 
sale of the property, provided he was paid his dues out of the sale 
proceeds in the first instance. Whether such a prayer could be 
granted by any court! when the suit was for sale subject to 
a prior mortgage or could be granted only by a court 
having jurisdiction over both the mortgages taken together 
need not now be considered. The prior mortgagee's prayer was 
granted by the court, and the court for this purpose had to 
go into the question of the amount due under the prior mortgage, 
and in adjudging a certain sum as due to the prior mort- 
gagee, the court awarded a cortain rate of interest. The puisne 
mortgagee was paid off and so there was no sale. The prior mort- 
gagee brought this suit upon his mortgage und claimed a larger 
rate of interest for the period between the date of the former adju- 
dication and the date of the present suit. The amount claimed 
exceeded the pecuniary limit of the Munsif’s Court and the suit was 
filed in the Sub-Court. The question was whether the former 
adjudication as to rate of interest was res judicata. Assuming the 
suit to be maintainable, there can be no doubt that the court which 
tried the former suit was not competent to try the present suit and 
this is essential under 8. 18 of the present Civil Procedure Vode. The 
language of the section is clear—“in a court of jurisdiction competent 
to try such subsequent suit or the suit in which such issue has been 
subsequently raised." The reference by Mr. Justice Subrahmania 
Aiyar, to two P. C. cases under the Act of 1877, israther not apt. 
For, as observed by the Jadicial Committee in Gokul Mundar v. 
Pudmanund Stng?: “Under S. 18, C. P. C., a decree in a 
previous suit cannot be pleaded as res judtcaté in a subse- 
quent suid, unless thb judge, by whom it was made, had 





i. But Sce 8. 96 ofthe T. P. Act which, however, does not confer any power upon 
the court to adjudicate upon the quéstion of the amount due to the prior mortgagee. 


2, (1908) I. L. R., 29 0.707 at p. 715, 
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jurisdiction to try and decide not only the particular matter 
in issue, but also the subsequent suit itself in which the 
issue is subsequently raised. In this respect the enactment goes 
beyond S. 18 of the previous Aat X of 1877, and also, as appears 
to their Lordships, beyond the law laid down by the judges in 
the Duchess of Kéngston’s Case.” But the question is whether the 
subject-matter is not the same in so far as the present suit asks for 
money claimed and awarded in the former suit. If it is the same, 
the mere fact that some additional amount is claimed will not 
prevent the bar of res judicata. Mr. Justice Sankaran Nair de- 
cides the question upon a different ground. According to him there 
is no definite adjudication about the rate at all in the prior suit. 
This disposal of the case rendered it unnecessary to go into the 
question raised by Sir S. Subrahmama Aryar, J. 


Muturaman Ohetti v. Krishna Pillai—I. L. R., 29 M. 72:—- 
It is now well settled that when an unlawful agreement has been 
carried out, a person in pari delicto cannot seek to recover. This 
rule has been held to apply where there has been only a partial 
carrying out of the unlawful agreement. The subject has been 
ably dealt with by Mr. Justice Mookerjee in a very recent case 
before the Calcutta High Court (Jadu Nath v. Rup Lal!) and the 
authorities, English, American and Indian, have been considered 
therein. 


Palaniyandi Pillai v. Veerammal.—I. L. R., 29 M. 77 :—A 
decree ina mortgage-suit for the recovery of money by sale of 
the mortgaged property has been held bya Full Bench of the 
Madras High Court? to be a decree for money within the meaning 
of certain sections in Chapter XIX of the Civil Procedure Códe 
(Execution proceedings), but it does not follow from this that it must 
be construed in the same way in other statutes. The Succession 
Certificate Act requires that in the case of a debt and of the credi- 
tor dying, the heir should take out an hei:zship certificate before 
Ite could obtain a decree for the recovery of the debt, and the 
Madras High Court following the Calcutta and Bombay rulings and 
an earlier ruling of its own; held that a mortgagee's beir was not 
bound to produce a certificate if he sought to recover thé mortgage 
debt due to his ancestor by sale of the mortgaged property. 


Ts. 


1, (1908) 10 C. W. N. 650. 
2, Vaidhinatha v. Somasundram, I. L. R., 28 M, 479. 
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SUMMARY OF ENGLISH CASES. EP 3 


Plymouth Mutual Co-operative and Industrial Society, 
Limited v. Traders’ Publishjng Association, Limited, 
_ [1906], 1 K. B. 408. 
Praclice—Discovery—JInierrogatories—Lribel -en a de alae Ques- 
tion as to name of informant, i 


In the case of an alleged libel-in a newspaper, where the 
defence was fair comment as to expressions of opinion and .truth 
as to the allegations of fact, the defendant is bound to answer an 
interrogatory as to the information he had when he published 
the words, which induced to him to believe that the expressions 
of opinion were true, but he cannot be compelled to answer an 
interrogatory as to the name of the informant, unless there are 
special circumstances. 





Pye v. British Automobile Commercial Syndicate, punted, 
[1906], 1 K. B. 425, 


Contract—Damages—Forfetiure of sum rtp 
damages or penalty. 


To find out whether a sum to be paid by way of compensa- 
tion for the breach of a contract is penalty or liquidated damages, 
all the circumstances should be considered to find out the real 
intention of the parties. The court is not bound to conclude that 
itisa penalty from the mere fact that the sum isto be paid on 
the breach of any one of many stipulations of different degrees 
of. Ímportanee, though such a fact raises a presumption that it is 
a penalty; nor is it bound to conclude that a sum deposited at 
the-time of the contract is liquidated damages, though this circum- 
stance ought to be taken into account in ascertaining the real 
intention of the parties. 


Law v. Slewellyn [1906], 1 K. B. 487. | 
Defamation— Magistrate— Rules of Supreme Court, 1888—Order 
XXK, Rule 4. 


A magistrate, when sitting in the course of his judicial duis 


isa td udge’ and defamatory. observations by a judge in the course 
3 
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of his judicial duties is not actionable. Such a suit is liable to 
be strack off under the Rules of the Supreme Court, Order XXV, 
Rule 4, as disclosing no reasonable cause of action. 


[Allardice v. Robertson’ is not.law in Fagland]. 


ee 
In the Estate of A. M. Canston [1906], P. 124. 

‘Probate—Administration granted to Official Recescer in bankruptcy 

—Sureties dispensed with. 

Where administration is granted to an Official Receiver in. 
bankruptcy who, as an official of the Board of Trade, had given 
security for the due performance of his duties, the Probate Court 
dispensed. with sureties to the administration bond. 


Evans v. Evans and Elford [1906], P. 125. 


Divorce—Adulterous petlittioner—Mutrimonial Causes Act, 1857 

(20 and 21, Vie. C. 85), S. 81. 

The Court should have regard to the interests of society and 
public morality in exercising the discretion given by 8. 3J of the 
Matrimonial Causes Act, 1857. Where a petitioner got a decree 
nist, but the petition was dismissed on the King’s Proctor’s inter- 
vening and proving petitioner's own adultery, and afterwards the 
petitioner applied again alleging subsequent chastity, held, that 
the discretion vested in the Court by S. 31 should be exercised 
by refusing the petitioner a decree. 


In re Nisbet and Potts’ Contract [1906], 1 Ch. 386. 


Vendor and purchaser—Negatwe covenant-— Bonds squatter acquiring 

title and buyer from him accepting less than forty years’ title, - 

A. negative covenant, such as one restricting the user of lahd, 
binds the land in equity, as being in the nature of a-negative ease- 
ment. So it is binding against any subsequent owner other than a 
bonafide buyer for value of the legal estate without notice. It is 
enforceable against a squatter who has acquired a title by twelve 
years’ adverse possession, and against a buyer from such squatter 
who accepts less than 40 years’ title, 

[London and South Western dodo Goni v. Gomm? 
referret to]. d 








Dn d : e 
“1, (1880) 1 Dow. & Cl. 495. 3. (1881—1882) 20 Ch, D. 662, 583, 


"D 
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In ve Jackson and Haden’s Contract [1906], 1 Ch, 412. 


Vendor and purchaser—Vendor's right. to rescind if buyer insists 
on objection to tstle— When ewercisable, 


If a contract of sale gives the vendor the right to rescind if 
the buyer insists on an objection as ; to the title, he cannot rescind, 
unless there is reasonable cause. He should satisfy the court that 
he contracted in ignorance of some material fact or document; or- 
under some mistaken notion that he was entitled to sell and could 
make a title; and he should not have failed in his duty and should 
nob have omitted anything which a man of ordinary prudence. 
should do. 


[Bowman v. Hyland! discussed and explained]. 





Holliwell v. Seacombe [1906], 1 Ch. 426. 


Vendor and purchaser—Right given to vendor to rescind—Dss- 


charge of buyer from contract owing to seller's misrepresen- 
tattion—Costs recoverable by buyer, 


Where a contract of sale empowers the vendor to rescind if 
the bayer makes any requisition which the vendor is advised not 
to comply with, and stipulates that the buyer is to get back the 
deposit in discharge of all claims for costs or otherwise, and tho 
court discharges the buyer from the contract on the ground of 
the vendor’s misrepresentation, the vendor cannot avail himself 
of his right to rescind. Also, where the sale is under the direc- 
tion of the Court the costs recoverable by the buyer include, 
besides the costs of investigating the title and the application, the 
costs occasioned by his bidding for and becoming the buyer of the 


praperty. 
In re Sampson, Sampson v. Sampson [1906], 1 Oh. 435. 





Traustee—New trustee—Power to appoint £ another person or persons’ 
Trustee Act, (56 and 57, Vic. C. 53) S. 10, Sub. S. (1). 
Under the power of appointing new trustees conferred by 
S. 10, Sub. S. 1 of the Trustee Act, 1898, the person making the 
appoint vent cannot validly appoint himself, either alone or jointly 
with any other persons. x 


[Montefiore v. Guedalla? considered]. 


r 


` 1. (1878) 8 Ch. D, 588. 2, (1908)2 Oh, 728, 
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"Thellusson v. Viscount Valentia [1900],.1 Ch. 480, 
Club Rules—Power to alier—Fundamental objects. 


A club was formed for providing a ground for pigeon-shooting, 
polo and other sports. . Power ovas given toa prescribed majority 
to alter the rules. The majority passed a resolation that pigeon-. 
shooting be discontinued. The minority sued for a declaration 
that the resolution was null and void on the ground that the 
fondamental object was changed. : 


* Held, that there was no fundamental rule that any particular 
sport should be provided, and that what had been’ done was 
within the power of altering the rules. There is no rule of law 
that requires any company or other association to fulfil each and 
every separate purpose for which it was orizinally formed. 





In re British Power Traction and Lighting Company, Limited, 
Halifax Joint Stock Banking Company, Limited v. British 
Power Traction and Lighting Company, Limited, 
[1906], 1 Ch. 497. 


Company—Recetver—Authority to borrow fiæed sum for purposes 
of the bustness—Limtt ewceeded—Right to indemnity and 
; priorsty over debenture-holders. 


‘Where, in a debenture-holder's action, a receiver was appoirited 
and authorised to borrow a fixed sum for the general purposes of 
the business, and he exceeded the limit without applying for leave 
to do so, held, that’ the order authorizing him to borrow for the 
general purposes of the business did not deprive the manager of 
his rights to be indemnified out of the assets ; that he was entitled 
to be indemnified in regard to the excess only if he showed thef he 
was justified in incurring the additional liabilities, without leave : 
and that it was not enough to show that he incurred them bonafide 
and in the ordinary course of business. 





Haskell @olf-Ball Company v. Hutchison and Main 
[1906], 1 Ch. 518. 


Practice—Costs*— Costs of separate issues— Meaning of, rule that 
costs follow the event. 


In an action for infringement, where the defences were none 
infringement, and want of novelty, the suit was dismissed with 
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costs on the ground of want of novelty in respect of two antici- 
pations only : 


Held, that the plaintiff was entitled to the whole costs, and 
that the costs in respect to issueg on which the defendant failed 
cannot be disallowed, and the costs should not be taxed as if the 
objection had been confined to the two objections on which the 
defendant succeeded. The direction that costs are to follow the event 
means this: thas where a plaintiff by his claim raises distinct 
causes of action in respect of which the events may be on one side 
or the other—perhaps one way in one cause and another way on 
another cause, then the costs are to follow the respective events. 
Here the cause of action is the infringement of the plaintiff's 
legal right, and hence the defendant is entitled to his whole costs. 


r — — s 


In re Origglestone Coal Company. Stewart v. Origglestone 
Ooal Oompany [1906], 1 Ch. 523, 


Practice—Company—Debenture-holder’s urban cro penty in jeo- 
pardy—Immediate sale. 2 


If, in & debenture-holder's action, the property comprised in 
the debentures is in jeopardy, an immediate sale wil! be ordered 
under the Rules of the Supreme Court, Order L. T. R. 1 B, on 
motion for judgment on .dmissions in the pleadings. But, if all 
the debenture-holders subsequent to the plaintiffs are not parties, 
the order will be for sala with the Judge’s approvalzso that the 
absent debenture-holders may be brought in in chambers cn the 
application to approve the conditional contract for sale. 





In re Loveland, Loveland v. Loveland [1906], 1 Ch. 542. 


Will—Class gtft—~—Future illagitimate children—Uncertainty— 
| Public policy. * 


In gifts to a class, a will speaks from death, and so a bequest 
to a woman's future illegitimate children, born in the testator’s 
life time, and not defined by reference to actual fraternity, is not 
uncertain or contrary to public policy. Secus a gift by deed. 

[Oceleston v. F'ullglove! and In re Hustie’s Trusts: followed]. . 


e. CU EE SENI NEN REN 
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l. (1874) L. R. 9 Ch. 147.* 3. (1887) 86 Ch. D. 728. 
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JOTTINGS AND CUTTINGS. . 


Law Books én 1905.— Though more law-books were published 
in 1905 than in 1904 and 1908, the number was considerably smaller 
than in preceding years. One hindred and seven were issued, of 
which fifty-six were new works and fifty-one new editions. Here 
are the figures for eight years :—~ 


1898 |... >.. 163 1902  ... 184 
1899  ..  .. 160 1908 .. "PE 
1900 | ..  .. 147 1904... .. 108 
1901  .. 146 | 1905 a .. 107 


January and August were the busiest months with the law 
publishers, and March, July, September and December the slackest* 
In each of the former months thirteen books were published, and 
in each of the latter six.—(Lhe Law Journal). 

"^ 

Legal procedure—A plea for snquiry.—In a leading article in 
the Times on Thursday, a plea for an inquiry into the administra- 
tion of the law was put forward :— 


There has long been a conviction—which the presence of a new 
Chancellor and of a new Parliament will strengthen—that the time. 
has come for an inquiry on somewhat similar lines to those of the 
inquiries set on foot at the end of the sixties. Such an inquiry 
need not cover exactly the same field. Thus it might deal with 
some matters outside the range of the earlier investigation. It 
might,for example, inquire whether it is inevitable that many 
prisoners should be confined ten, twelve, or sixteen weeks before 
their trial, then to be released as innocent, but without receivigg 
compensation. It might also look into the enormous growth of 
debtor prisoners, who, long after the &bolition of imprisonment for 
debt, exceed, or at all events equal, the number before that event. 
It might tell us whether itis not practicable to give for the whole 
country that which the Central Criminal Court gives for London and 
theadjacent countios, But,inthe main, the inquiry might, with 
advantage, review the questions which came before the Judicature 
Comuwissioners. *It could not fail to consider the relations between 
the High Court and the County Courts, Which ore much more 
important than they were in, say, 1869. The position of the 
inferiority of the latter is no longer clear. Their jurisdiction 
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extends to the bulk of the claims which come before the High 
Court. The procedure of both has been modified, but with the 
strange result that there is for many kinds of actions much greater 
expedition in the High Court than in the county courts. At pre- 
sent there exists an urtificial sy$tem for drawing to the former 
cases which, from their amount, might naturully go to the latter. 
If there were grounds for the recommendation made in 1872 that 
‘‘the county courts should be annexed and form constituent parts 
or branches of the High Court of Justice,” these grounds have 
been of late years strengthened. There are many other legal 
snélegantia, or snomalies which need consideration, one of those 
oftenest recurring being the conflict between the interests of suitors 
in town and of those in the country, with the result that there are 
alternate spasms of activity and bills, both inconvenient. Such an 
inquiry would show that it is still true, as the Commissioners report- 
ed thirty years ego, that there are several counties where it is 
manifestly an idle waste of time and money to have assizes." 


The only plausible answer to such 4 suggestion could be that 
the facts sre already pretty wel'-known, and do not need cle.ring 
up. Erven tf. that were nearer the truth than it is, it would be an 
advantage to ascertain how opiuion has travelled till 1878—what 
representative legal and commercial associations think and 
desire, pnd what are their suggestions. We are much mistaken 
if it would not appear that the mass of the guitors look at 
these things with different eyes from those with which they 
were regarded a generation ago. They are more sceptical than 
they were as to the good points of the legal machine, as to the 
necessity of its complexity and as to the advantage of the multifa- 
rious appeals. They are not sure that in the search for perfection 
of the law the interests of the suitors may not be sometimes sacri- 
ficed. Much might be learned from» outside criticism. In any 
case, it would be an advantage to look again at the problem as a 
whole, which the judicature commissioners did a generation agos 
and, all things considered, with good results. If we regard such 
inquiries as medicinal remedies, a dose once in a generation is not 
much.—(The Law Journal). i . 

XU j 


164 THE MADRAS LAW JOURNAL. [VOL XVI. 


Lawyers and Literature.—'" A lawyer without history or lite- 
rature is a mechanic, a mere working mason; if he possesses some 
knowledge of these, he may venture to call himself an architect”. 
These words of Mr. Pleydell—the most attractive of all the lawyers 
in the Waverley Novels—might Well have formed the text of the 
address which the president of the Law Society delivered to the 
students at the Law Society’s Hall on Monday evening. Everybody 
will agree that a solicitor ought to be “a man of culture,” though 
some may doubt whether the reading of Johnson and Crabbe as well 
as of Shakespeare and Scott—the four authors whom Mr. Mylne 
Barker particularly recommended to the students—is quite the best 
way of earning the title. For the lawyer, however, all these four auth- 
ors have a special interest. So numerous and accurate are the legal 
allusions in Shakespeare's plays that they have been treated, nota- 
bly by the late Lord Penzance, as one of the most convincing proofs 
of the Baconian theory. Scott, himself a lawyer, has created more 
than one legal character far more real to the readers of the Waver- 
ley Novels than are the Lawyers whose names figure in 
the Reports. “ Law’s like laudanum; it's much more easy 
to use it as a quack does thanto apply it like a physician," is 
another of Mr. Pleydell’s sayings that has not ceased to have its 
significance for members of the legal profession. Crabbe’s sketch 
in “tho Borough” of the legal peace-maker who “. . .. . keeps 
in awe contending parties by his threats of law,” may be counted 
one of the most sympathetic portraits of a lawyer ever drawn by an 
English poet. Johnson, who, though full of prejudices, was 
remarkably lucid and just in his treatment of law and lawyers, once 
had thoughts of studying the law himself, and actually went-the 
length of composing a prayer—and a very good prayer, too—that 
his study of it might be sanctified “to direct the doubtful and 
instruct the ignorant, to prevent wrong and terminate contention.” 
—(The Law Journal) ` 

+ * | 

Deathbed Wills.—The subject of the care and control of the 
feebleminded, with which a Royal Oommission is dealing, is one 
which often hag to be considered by the family solicitor; and 
some suggestive evidence which had been given before the Com- 
mission by Mr, Oharles Mylne Barker, the Pregdent, and two other 
members of the Council of the Law Society. ) 
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Mr. Barker, in his evidence already alluded to, commented 
unfavourably on the present state of the Law, under which a 
testator who has a wife and children can make a will leaving the 
whole of his property to & man in the street, which will stand 
unless unsoundness of mind can be established. In an article in 
the current number of the Law Magazine, Mr. J. M. Lely says 
with reference to the same topic: “ln England and Ireland alone 
may a rich man leave his wife and children penniless, and give 
what is at least in part justly theirs to the prolongation in luxury 
of the lives of his horses or his dogs, or to the re-establishment of 
the doctrines of Johanna Southcote": Mr. Lely recommends that 
the power of testamentary disposition should be postponed till the 
age of twenty-five, and that no one after attaining the age of 
twenty-five should havo the power to alter or revoke an existing 
will or codicil without reciting the reason for doing so in the 
instrument of recovation. He further suggests an increase of duty 
on the estates of intestates (surely a hard measure) and on legacies 
to charitable uses;and recommends that the existing law of 
England and Ireland should be assimilated to that of Scotland 
where a man cannot deprive his wife and children of all his 
personal property. At present, us Lord Justice Knight Bruce 
said many years ago with characteristic terseness, “ testators 
have a right to be eccentric, capricious, arbitrary, and, so far as the 
term may be used, unjust; nor does it seldom, I believe, happen 
that they have reasons known to themselves, though not to those 
who expound their wills, for dispositions seemingly strange and 
unreasonable testators are not bound to have good or any reasons 
for what they do, or when they have reasons to state them", —(TAe 
Law Journal). 


Ejectment for Encroachments on Land above the Surface.— 
Although an action on the case for a nuisance is allowed both in 
England and in the United States for projections of parts of build- 
ings over adjoining land’, the advantages of ejectment have led in 
this country to attempts to apply it to such situations. The cases, 
however, are so few and contradictory that there is still occasion : 
for a reference to fundamental principles in the effort to work out 
a correct result. In legal contemplation land is regarded more as 


1. Fry v. Prentice, 14 L. J. Q P. (x. a.) 298; Codman v. Evans, 89 Mass, 431. 
4, 
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a Solid or volume than as a surface, although its third dimension 
is necessarily indeterminate. As it may be divided vertically, so 
there may be horizontal divisions, and there may be an estate in the 
minerals ."underneath or ‘in the upper story of a house without 
ownership of the surface. It is quite possible, therefore, that there 
Should be several estates coextensive with the same lateral limits, 
and that different occupants should be in possession above tho sur- 
face, on the surface, and below it. But as description of land in 
the ordinary form presumptively includes everything above and, 
below the surface, so possession of the soil is presumed to extend 
up and down, unless rebutted by the possession of another. For 
example, it has been held that where adequate adverse possession 
of the surface gave title to it, the title did not cover mines in 
operation underneath!. 


It would be surprising, therefore, if ejectment were restricted 
to ousters from the surface estate, and it has not been so restricted. 
From early time up to the present, ejectment has lain for the 
wrongful occupation of a mine? or of the upper story of a house’. 
What difference in principle is there in the case of projecting eaves, 
walls, bay-windows, and foundation stones‘? The dispossession 
of the owner from a part of hisland, though small, has been actual 
and permanent in its nature. The disseisor may not be personally 
present, but he has subjected the land to & purpose of his own to the 
exclusion of the owner*. The fact that the instrument of occupa. 
tion does notrest on the soil is of no consequence. The upper 
stories of a great office building in New York have been built 
depending for their support on an adjoining building, yet they 
would seem to constitute an effectual occupation of the premises, 
There is no greater difficulty in the sheriff delivering possession 


than in the case of' underground encroachments from neighbouring 
lend. i 


Tt seems hard to escape from the above considerations. The 
courts that refuse the action rest their decisions mainly on the 








l. Delawaro and Hudson Canal Co. v. llaghes, 183 Pa. St. 60. 


( x Oomn v. Kypeto, Oro. Jac 150; Moragne v, Doe d. Moragne, 39 So, Hop. 161 
Als). 


9. ord v. Lerke, Noy 109; Brady v. Kreuger, 8 & Dak. 464. 
4. Sherry v. Freoking, 4 Duer (N. Y.) 458 ; Murphy æ, Bolger Brothers, 60 Vt, 


e 728. Beo McCourt v. Eckstein, 23 Wis. 153. 


5. Of. Quicksilver Mining Co, v. Hicks, 4 Sawe-(U. S. C. C.) 688, 
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apparent intangible nature of the invasion, which thoy regard as 
effecting not a loss of possession, bnt meroly an injury to its exer- 
cise.! Some recent Wisconsin cases adopt the view that where the 
plaintiff has occupied to the line under. the projecting eaves he has 
elected to treat the encroachment as à mere trespass.” This reason- 
ing is evidently founded on the notion that. au ouster, to be 
effective, must be from the whole of a vertical plane, including the 
surface, but the fallacy in thus mistaking a presumption for & 
necessity has already been shown. New. York has vacillated» 
but the latest case on the question decides that ejectment-will lie 
for a telephone wire strung without right over the plaintiff's pre» 
mises. Butler v. The Frontier Telephone Company, 109 N. Y. App. 
Div. 217. A more extreme case within the principle could scarcely 
be imagined, but evidently no requisite is lacking. : The defendant 
assumed continuous control of the wire, and used it for his own 
business purposes. It was not a dead wire abandoned on the pre- 
mises, and control yielded up. On this distinction a different result 
might be reached in the case of overhanging branches of trees, for 
there in many instances the adjoining landowner makes no assump- 
tion of possession. °®— (Harvard Law Review). 


Tort Liability of Contractor or Vendor to Parties not prevy to 
the Contract.—lIt is stated as a general rule of law that a contractor 
or vendor is not liable to third parties for the negligent construc- 
tion -of a chattel after its completion or sale.* The inroads, 
however, made upon this doctrine by American decisions’ give per- 
tinence to a questioning of its real existence in this country. 


The principal reason urged in support of the rule in question 
is that s contractor or vendor owes no legal duty of care in the 
construction of his wares where there i is no privity of contract. The 
American courts, however, early found such a legal duty owing 
to third parties where the chattels sold are imminently dangerous 
to human life. The principle of these cases has been applied not 


1. Aiken and Ketcham v. Benedict, 80 Barb. (N. Y.) 400. See Norwalk Heating 
and Lighting Oo. v. Vernam. i 
2. Rasch v. Noht, 99 Wis. 285. 
9.' Beo further 14 "Harv. L. Rxv, 291. ° ; 
4. Winterbottom v. Wright, 10 M. & W. 109. 
dx Beo Huset v, J. I. Case Threshing Machine Oo., 120 Fed. Rep. 865; 61 L. E, 
8. Thomas v. Winchester, 6N. Y. 397 ; Deylin v, Smith, 89 N, Y, 470. 
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only where the artiole is imminently dangerous in its normal state, 
but also where such imminent danger arises solely from defects in 
its construction. Thus, ina recent case before the Kansas City 
Court of Appeals, a bridge company, which had turned over a 
bridge to county commissioners on a building contract, was held 
liable to-the plaintiff for defects in the bridge which rendered it 
imminently dangerous to human life and of which the company had 
notice. Casey v. Hover, 89 8. W. Rep. 880 Nor need the defects. 
even be suchas imminently to imperil life ; if at the time of com- 
pletion or sale the contractor or vendor knows of the latent defect, 
he will be liable, although the danger be not extraordinary. An 
attempt has been made to explain this latter class of cases on the 
ground of deceit. But to hold that a vendor by the mere sale of 
& chattel known to be defective, makes, with intent to defraud, 
a false representation to every probable user of that chattel, and 
that sach third party acts in reliance upon such representation, is 
such a strain upon actual facts as to call for a broader ground of 
liability to support the cases. Under the decisions, the legal duty 
of a contractor or vendor to use care in the construction of chattels 
seems to extend generally to third parties, except, perhaps, in the 
single case where the defective article is bat slightly daugerous to 
life, and the vendor hasno knowledge of its condition at the time 
of sale.? mE 


The reasoning of. American courts in these cases? shows a 
strong inclination to apply the.basic principle of all liability for 
negligence—that where & person sustains such relations to society 
that danger to others will result from a failure to use due care in 
his activities, he owes the legal duty of such care to that class «of 
persons likely to be injured by his failure to exercise it. The 
specific application of this priuciple would make 2 contractor or 
vendor liable to probable lawful consumers for the negligent con- 
struction of chattels such liability being limited of course by the 
ordinary rule of “natural and probable causes” and “ contributory 
negligence5." The most palpable case for such an extension of a 


1, Bkinn v. Reutter, 185 Mich. 57; see 17 Harv. L. Bev. 274. 

3. Lewis v. Terry, 111 Oal. 89; 81 L. R. A. 220, 

8, Schubert v. J. R, Olark Co., 49 Minn, 381, . 

4. Bee Huset v. J. I. Oase Threshing Machine Co., supra. 

6. See I Thompson, Negligence §§ 831, 824; Olerk & Lindsell Torts, 8rd ad. 
442, 453 5°21 Am, & Eng; Gyo., Ind ed.,401, 462, e ` bi i 
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vendor’s liability would be in favour ofa sub-vendee where the 
chattel is sold to a retail dealer for the express purpose of resale; 
but on principle the extension should obtain in favour of every 
probable, lawful user, and such an extension has, in fact, been recog- 
nized in the case of the guest of à vendee who had bought for his 
own use'. Though logieally applicable to injuries to property, 
the proposed rule will probably not be extended beyond personal 
injuries? for some time to come, in view of the fact that it is growing 
out of exceptions established in cases of imminent danger to life.— 
(Harvard Law Review). ) 


Justice as Admantstered at Home :— Associate : Prisoner at tle 
Bar, do you plead guilty or not guilty ? 

Prisoner: I did take the watch ; but I did not mean to steal 
it. 

Judge: Enter a plea of not guilty. 

First witness (P. ©., No. 1): The boy confessed to me he had 


stolen the watch after I had told him it would be better for him to 
tell the truth and he would get less punishment. 


Judge: I shall not allow this evidence, as the confession was 
not free and spontaneous: (see 2 Hast, P. C. 659). 


Second witness (the boy’s mother): Please, your Lordship, I 
said I would smack his head if he did not tell me all about it, and 
he said he did steal the watch. 


Judge: This evidence is inadmissible, as obtained by menaces: 
(Warrickshell's Case, 1 Leach, C. O. R.) 


 Prisoner's Counsel: “I find, my Lord, this indictment charges 
the boy with having “unlawfully ” stolen the watch, not “ feloni- 
ously.” ‘ 


Judge: Then he must be acquitted: (R. v. Gray, L. & C. 
865).—(Canadian Law Times), 


Justice as Administered Abroad — (According to the French 
Novelist). Magistrate: Prisoner, did you steal this*watch ? 


Prisoner: No. | i 


l. Lewis v. Terry, supra. ° 2. But see Skinn v. Reutter, supra. pet 
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' Magistrate: Your denial will not av.il you. Far better to 
confess it at once. 


Prisoner: But I did not do it. 


Magistrate: The Court knows better. Now, about your his- 
tory. Did not your parents live together without being married! 


Prisoner: I don't know. 


Magistrate: The Court does, fortunately. Now, as to your 
sister, the washerwoman. Did she fifteen years ago steal a hand- 
kerchief, value 1 franc? l 


Prisoner: Not that I kuow of. 


Magistrate: This assumed ignorance will do you no good 
with the jury. Now, as to your mother-in-law and her aunt? 


Prisoner: Well, sooner than go on with this, I will admit it. 


Magistrate: You do well, although too late to save the 
increased punishment due to your obstinacy.—(Canadian Law 
Times). 


Lady Lawyers in America.—Thke last American census, says 
the Daily Mail, showed that there were over 1,000 practising lady 
lawyers in America. Hight years ago the lady lawyer was almost 
unknown in New York, but to-day there are probably fifty women— 
attorneys in the city, most of them earning large incomes, ranging 
from £1,000 to £8,000 a year. In the second city of America, 
Chicago they are not less successful It is in Chicago that one 
finds Miss Florence H. King, on the sixteenth floor of the Morfad- 
nock Building. Miss King is one of the most successful patent— 
attorneys in America, and easily makes £3,000 a year ; whereas 
fifteen years ago this young woman was a maid-of-all-work in an 
Iowa farm-house earning 5s, a week and her board by cooking 
potatoes, scrubbing floors, and washing dishes. We suppose some 
poor devil of à man now does Miss King’s old-work. Well, after 
all, cooking popatoes, scrubbing floors, and washing dishes is nasty 
rough work, and perhapsa man ought to doit. But then to put 
the average right, Miss King ought to mawy a man and keep 
him.—(Law, Notes), . ; | ! 


Le 
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Definition of contract by a Magistrate to the jury.— The 
attorney for the defendant in an action upon contract, had made 
an oral request of the magistrate to charge that in order to 
constitute a contract the minds of the parties must meet upon the 
same subject in the same sense. The magistrate replied : “ Yes, 
gentlemen of the jury, that is good law; if is just like welding two 
pieces of iron. Both ends must be red-hot at the sume time 
when the hammer strikes in order to weld. If one is hot and the 
other cold they won't tie together. I charge you that as a matter 
of law and matter of fact.”—(Law Notes). 


Lord Loreburn.—Lord Lorebarn, the new Lord Chancellor, is 
a native of Galloway. He comes of an old Jacobite family, who 
were non-jurors and were supposed to bave rendered considerable 
assistance to the cause of Prince Charlie. He is an Episcopalian 
in religion and in his younger days was a noted athlete and 
cricketer. The title, Lord Loreburn of Dumfries, is nota territorial 
designation, but is taken from the motto on the burgh’s coat of 
arms. The motto is, “A Loreburn," and is undersood to have 
been & rallying cry of the burgesses in times of warlike foray. 
We sincerely hope that his Lordship’s rallying cry may not all be 
heard by us, and that he may never make his expected foray on 
our much-sbused profession.—(Law Notes). 


Leading lawyers and the profession.—So the two men at the Bar 
who have publicly made statements concerning solicitors reflecting 
on the honour of the profession, statements for which they have 
gubsequently had to express regret, Sir Robert Reid and Sir 
Edward Carson, are both advanced, one to the highest possible 
dignity and the other to be & Privy Councillor. Truly a strange 
world, Ifyou want to get on at the Bar tho moral appears to' 
be, Sling mud at solicitors.—(Law Notes). 


Sir Charles Russell as cross-examiner.—Sir Charles Russell 
could hardly be excelled as a cross-examiner, but sometimes even 
he was taken unawares. Some time before he was raised to the 
peerage he was examining a witness. The question was about 
-the size of certain hoof-prints left by a horse in sandy soil. * How 
large were the prints”? asked the learned counsel. “ Were they 
as large as my hand "? holding up his hand for the witness to see. 
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* Oh no" said the witness honestly, it “ was just an ordinary hoof.” 
Then Sir Charles had to suspend the examination, while everybody 
laughed.—(Law Notes). 


Perley's Opinion and its Price.—Chief justice Ira Perley, after 
his retirement from the Bench, opened an office in Concord, N. H. 
He was a man of the strictest integrity, and his indignation would be 
aroused whenever he scented a fraud. One day a man called upon 
him for advice and set forth the facts which showed that he had 
oraftily worked a net around another, the circumstances of which 
he seemed to delight in. After he had finished, he asked the judge 
what his opinion was. The judge jumped up, and, with great 
emphasis, ssid. * What ismy opinion? My opinion is that you 
are an infernal scoundrel.. Five dollars."—(Green Bag). 

Jury Duty.—The judge had his patience sorely tried by law- 
yers who wished to t.lk, and by men who tried to evade jury 
service. Between hypothetical questions and excuses it seemed as 
if they never would get to the actual triel of the case. So when 
the puzzled little German who had been «ccepted by both sides 
jumped up, the judge was exasperated. 


* Shudge !” cried the German. 

* What is it?” demanded the judge. 

“ T think I like to go home to my wife," said the German. 
“ You can’t,” retorted the judge. ‘Sit down.” 


'* But, shudge,” persisted the German, “I don’t think I make 
good shnror.’”’ ° 


** You're the best in the box,” said the judge. “ Sit down." 
* What box ?" said the German. 


“Jary box," said the judge. 


“Oh, [thought it was a bad box that peoples gets in some- 
dimes.” . 


“No,” said the judge, “ the bad box is the prisoner's box." 


“But, shudge,” persisted the little German, “I don’t spesk 
good English." j e : & 
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"You domt have to speak any at all" said the judge. ‘“Sit 
down," 


‘The little Greman pointed at the lawyers to make his last 
desperate plea. e 


"Shudge," ho said, “I can’t make noddings of what these fel. 
lars say.” 


It was the judge's chance to get even for many annoyances. 
"Neither can any one else," he said. “Sit down.” 
With a sigh the little German sat down.—(Green Bag). 


Claiming His Own.—A Kansas City lawyer, says the Times of 
that city, while in St. Louis the other day, dropped in on a friend 
who isa judge, and found him holding court. A prisoner, with a 
well-known criminal past, was being tried for the hold-up of a Dutch 
grocery man. In the robbery the Dutchman had grappled with 
one of the two robbers and had wrested his pistol from him. The 
robbers escaped but, the storekeeper retained the revolver, and ib 
was offered in evidence at the trial. The prisoner managed to 
“fake up" a pretty fair alibi, and, although the Dutchman positively 
indentified him as the smaller of the two robbers, he was acquitted. 
After the jury had delivered its verdict the young man Dreneg 
the Bench and said : 


"Judge, cart have my gun now ?” 
“What’s thet? ” said the Judge sternly. 


The young man thereupon, realizing his mistake, ran out of 
the court room. The jurors, who had not dispersed, were mad, 
and the judge, who had never been much in sympathy with the 
alibi, was madder still. i 


“Can't we get him back here and convict him?” asked the 
foreman. 

“No,” replied the judge in disgust, “he's been acquitted, but 
I hope he robs the home of every one of you."—(Green Bag). 

A Jury of the Vicinage—Dr. Charles H. Parkhurst of New 


York city said recently, in discussing some phases of corruption 
b 


T74 THE MADEAB LAW JOURNAL. {Vous xvi. 


in that city : “I declare, when see some of the deceit that exists 
about one, I can almost sympathize with the jury in the Jerome 
Hiss case. You have heard of that case? No? Wel, Jerome 
Fss, a Western man, was noted for his mendacity. It was impossi- 
ble to believe him, impossible to trust him. He got, finally, in the 
oils of the law, and at his trial he pleaded guilty. He did well to 
plead guilty, for the case against him was strong and irrefutable. 
Nevertheless, the jury in its verdict declared him innocent, The 
judge was thunderstruck. ‘Innocent : Innocent: But the man him- 


self pleads guilty :? 
‘We know it, your honor;’ said the foreman of the jury ; ‘but 
he's such a liar that we can't believe him."—(Green Bag). 


Scarleit’s Art.—It is not necessary that a lawyer should be 
eloquent to win verdicts, but he must have the tact which turns an 
apparent defeat to his own advantage. One of the most successful 
of verdict winners was Sir James Scarlett. His skill in turning a 
failure into a success was: wonderful. 


In a breach of promise case the defendant, Scarlett’s client 
was alleged to have been cajoled into an engagement by the plain- 
tiff's mother. She was a witness on behalf of her daughter, and 
completely baffled Scarlett, who cross- examined her. But in his 
argument he exhibited his tact by this happy stroke of advocacy. 


“You saw, gentlemen of the jury, that I was hub a child in 
her hands, What must my client have been Y" —(Green Bag). 


Ghe Madras Faw Journal 
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INDIAN LEGISLATION REGARDING 
SPECIAL CONSTABLES. 


We have seen in a former article the conditions under which 
an appointment can be made under S. 17 of the Police Act. We 
shall now consider whether the section requires any qualifications 
as to the persons to be appointed as special constables. The section 
enacts : 


“Tt ghall be lawful for any police officer, &c., to apply to the nearest magistrate 
to appoint so many of the residents of the netghbourhood as such police-officer may 
require to act as special police-officers for such time and within such limits as he 
shall deem necessary.” 


The section refers to residents of the neighbourhood as per- 
sons who may be appointed as Special Police Constables. The 
question is, whatis the meaning of the expression “residents 
of the neighbourhood”? Is it competent to the police-officer 
concerned to apply for residents of the place (where the unlaw- 
ful assembly or riot or disturbance of the peace has occurred or 18 
apprehended) being appointed as special constables? The section 
does not speak of the restdents of such place or of the neighbourhood. 
The English Act onthe contrary (1 & 2 Wm. IV c. 418.1) refers to 
« householders or other persons, &c., residing in such parish, town- 
ship or place, &c., or in the neighbourhood thereof.” Bo that under 
the English Statute, householders residing in the affected area, or 
in the neighbourhood of the same may be appointed. The Indian Act, 
hawever, does not refer to the residents in the affected area but only 
to residents of the neighbourhood. Apparently the object is to give 
power to appoint the latter only and not the former. The Legis- 
lature may have thought it not good policy to choose theespecial 
constables from amofig the residents of the affected area. “ Netgh- , 

1 e 
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bourhood” has regard not only;to place'but to persons. Bat 
the expression “ Residents of neighbourhood ” the term netghbo 
hood can have regard only to place. So understood, it me 
‘ the place or locality lying next or nigh to some specified ple 
adjoining district” (Century Dictionary). 


^" ' Phat this construction is the reasonable one to adopt will 
pear from the following considerations. If S. 17 be taken 
itself and without reference to other sections, it cannot be t 
that persons are liable to be appointed and to do service with 
their consent. So that S. 17,if standing by itself, will h 
to be’ construed with that limitation, But S. 19 of the . 
enacts: ‘If any person being appointed a special police office: 
aforesaid shall, without sufficient excase, neglect or refuse 
serve as such....... „ho shall be liable......... to a fine, &c.” Th 
18 no specific section as in the English Statute expressly impos 
& liability on all or specific persons to serve as special constak 
Such & liability or duty can only be inferred from the termi 
S, 19 which constitutes the refusal to serve or the neglect to se 
without sufficient excuse an offence. If ‘absence of consent” is 
sufficient eecuse within the meaning of S. 19, then it must be ta 
that there is a duty or liability to serve on the part of persons 
pointed as’ special constables and they cannot excuse themselves 
the ground of their consent not being obtained. In that res] 
it restricts the free action of the subject and the section has th. 
fore to be strictly construed. So that it is a reasonable ¢ 
struction of the section to hold that it only contemplates 

appointment of persons residing in the neighbourhood of 

affected area as special constables, 


. We are, therefore, unable to agree with some of the rema 
made upon this question by Brett, J., in the recent case of U 
Chandra Gupta v. Hmperor!. His Lordship there observed?: **T] 
is nothing in the Act to restrict the area for selection of police c 
stables or'to limit ihe discretion of the magistrate in that respe 
As already observed hy us the selection should be among thór 
i. (1906) 10 C. W. Ñ, 322, 2. Ibid, at page 329. 
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dents of the neighbourhood of the affected area. Neighbourhood 
is closer than viciniby and it is absurd to suppose that a magistrate 
say of Chicacole has discretion to appoint a person who is a resi- 
dent of Tanjore. The discretion of the magistrate cannot be said 
to be unlimited. His choice must fall among persons who are 
residents of the neighbourhood, 


The section speaks generally of the residents of the.neighbour- 
hood. There is no express exemption of any person or olaas. of 
persons from liability to service. The question arises whether any 
person or class of persons can claim exemption as such. | We think 
the Indian Act does not draw the distinction which the English 
Stututedraws between a ground of exemption and a ground of excuse. 
Under the Indian Act there c&n only be a ground of excuse. 


But although no grounds of exemption are stated and al- 
though the section empowers the appointment of residents of the 
neighbourhood.geuerally, it must not be supposed that any resident 
of the neighbourhood can bo appointed. To give these general 
words a wide latitude of construction would léad to the absurdity 
of supposing that the Legislature empowered the appointment of a 
minor or an idiot as & special constable. Such an appointment must 
then be legal. It i8 & canon of construction that “ all words if 
they be general and not express and precise are to be restricted to 
the fitness of the matter. They must be understood as used in 
reference to the subject matter in the mind of the Legislature and 
strictly limited to it. The words of a statute are to be understood 
jn the sense in which they best harmonise with the subject of thé 
enactment and the object the Legislature hasin view", In other 
words to arrive at the real meaning it is always necessary to get at 
an exact conception of the aims, scope and object of the whole Act, 
In the case on hand we have to constroe “Residents of the neigh- 
bourhood ” as restricted to the aims, scope and object of the Police 
Act. Now the aims, scope and object of this part of the Act, B. 17; 
1s the appointment of additional persons for the purpose of supple- 
mentiug the ordinary Police Force in cases where by reason of & 
breach of the peace happening or being apprehended &uch ordi" 
nary Police Force is not sufficient for the Pee anf seou- 


1, Maxwell 4th Edition, p. 90. 
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rity of person and property. As already observed by us in a previous 
article, two conditions are necessary for the validity of an &ppoint- 
ment under B. 17 and these will give us an idea as to the eligibility 
of persons to be appointed in the absence of any express ground 
of eligibility stated by the Legislature. The object and scope of 
the section is to afford protection and security from an actual 
or apprehended danger. So that an appointment which will 
not secure that objectis not one contemplated or covered by 
the section. The object is not gained when a minor or idiot 
is appointed. So that the reasonable limitation to be put upon 
B. 17 ‘is that such persons ought to be appointed as will pro. 
mote the object the Legislature has in view and no others. So 
that the words “ so many residents of the neighbourhood ” have to 
be construed in & restricted way as only including those residents 
who are fit and capable of affording security and protection from 
the actual or apprehended danger referred to in §.17. From the con- 
ditions as to the appointment stated in 8.17 we are thus able to gather 
a general principle of restriction. This view also receives support from 
the fact that only “ residents of the neighbourhood ” and not “ re- 
sidents of the affected area also” are referred to in S. 17 as persons 
eligible for an appointment. As already stated by us in another 
connection, the Legislature by not referring to the restdents of the 
affected area must be presumed to have supposed that the appoint- 
ment of such residents will not be conducive to the object which 
the Legislature has in view. A forliors it cannot be supposed that 
theLegislature intended the appointment of persons who are thought 
to be concerned in or to be responsible for the breach of the peace for 
preventing which power is given to appoint additional persons to 
supplement the ordinary Police force. One will laugh at theidea of 
appointing the very persons who are thought to be responsible for the 
breach of the peace as special constables. If the objectis to prevent 
a breach of the peace apprehended from certain persons, nobody will 
think of avertmg the danger by appointing those very persons. No 
doubt the saying is “ Set a thief to catch a thief" But we thought 
that even that saying supposes that another person not actually con- 
cerned in the payticular theft which is sought to be detected should 
be set up. Howeverina country governed hy a bureaucratic Gov- 


‘ernment everything that will not be possible or dreamt of by 
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responsible Governments is possible and is not merely to be dreamt 
of but is to be put into practice. But fortunately the Courts of 
Justice are above such dreamy ideas and are yet competent to 
dispel the illusions of even such a bureaucratic Government. 


The English cases establish that such restricted meaning may 
be given to such general words!. For instance where the object 
was to impose the performance of personal service and under the law 
all ablebodied and adult inhabitants of a parish were liable for 
Service as a constable it was held that “ inhabitant” meant an 
actual resident of the parish and not simply a persou who leased a 
house in such parish and occasionally or otherwise visited it. In 
The King v. Adlard?, Abbot,C, J., observed: ‘ The word inhabi- 
tant like many other words in our own and other languages varies 
in its import according to the subject to which it is applied ........ 
The office of constable is of a different character, it is a personal 
not a pecuniary service. It is to be performed by personal attend- 
ance within the district, the constable is supposed to be known to 
all inhabitants within the district, and they are bound to yield 
obedience to him and to be assisting him at his command in the 
exercise of his lawful authority.” For a similar reason the same 
term will not include corporate bodies, and the sime we think 
will apply to the section of the Indian Police Act with which we 
are concerned. Upon the principle that several words and phrases, 
however wide and comprehensivein their literal sense, must be con“ 
strued. as strictly limited to the actual objects of the Act, it wes held 
with reference to the English Wills Aot, 32 H. VIII C. ] which em- 
powered “all persons to devise their lands” that ‘‘all persons” in 
the Act must be understood as excluding lunatics or minors and’ 
that notwithstanding the Act lands could not be devised to a 
corporation®. Upon the same principle it was held that where 
the Public Health Act (1875) and other similar Acts stated that 
streets were vested in a local authority, they must be construed as 
intending not that the soil and freehold should vest but only the 
surface of the soil and so much of itin depth as was necessary for 








1. Maxwell, pp. 89, 99. 2. (1826) 4 B. & O. 772 (778, 779). 


9. Maxwell, (4th Edn.) pp. 189 and 140. 
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doing all that was reasonably and usually done in streets’. It is 
hardly necessary to multiply instances. 


It is now necessary to consider the grounds of excuse, if any, 
L . 
under the Indian Law. S. 19of the Police Act. V of 1801 
enacts :— 
“Te any person, belng appointed a special police officer as aforesaid, shall, 
withousg sufficient excuse, neglect or refuse to serve as such, or to obey such lawfu] 
order or direction as may be given to him for the performance of his duties, he shall 


be liable, upon conviction beforo a magistrato, io a fine not exceeding fifty rupees 
gor every such neglect, refusal or disobedience.” 


Now, what is a sufficient excuse within the meaning of this 
section? No specific circumstances are stated in the section 
as coming under the head of a sufficient ewcuse. One thing 
is clear, it is wider than the corresponding section of the English 
statute. As observed by us in a former article, Ss. 7 and 
8 of 1 & 2 W. 4 C. 4l refers to sickness or other unavoid- 
able accident which prevents a person from serving as special 
constable. “ Sickness or other unavoidable accident” will be a 
sufficient.excuse under the Indian Act. But other circumstances 
muy also be a sufficient excuse. The grounds of excuse are not 
confined under the section of the Indian Act to seckness or other 
unavoidable accident. As S. 19 speaks generally of a suficient 
eecuse and as S. 17 does not refer to any exempted persons, it may 
be thought that what are grounds of exemption under the English 
Law may be grounds for a sufficient excuse. 


In considering the circumstances which will constitute a 
sufficient ewcuse under the Indian Law, the first thing which 
strikes one at the outset is whether absence of consent may not be 
a sufficient excuse. We had to touch upon this in an earlier part 
of this article. We there,said that S. 17 by itself might not be 
inconsistent with the view that the consent of the person appointed 
as special constable was necessary to the validity of theappointment. 
But if the absence of consent of the persou appointed will vitiate 
the appointment, refusal to serve ought not to be made punishable 
under S. 19. Imthis connection the language of the latter section 
isimpértant. “If any person being appointed a8 special constable 


1. Pratt on Highways, pp. 47, 45. ' 
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shall, without sufficient causo. . . refuse to serve as such, &c." 
The expression “ being appointed as special constable” refers to 
the appointment under S. l7. If the right view to take is that a 
person cannot be appointed without his consent appointment under 
S. 17 must be with the consent of the person appointed. So that 
the expression “being appointed as special constable” in S, 19 must 
be taken as equivalent to“being appointed with his consent as special 
constable under S. 17.” If this be the construction of the expression 
the immediately following words in S. 19 have no rational 
meaning. Refusal to serve cannot be an offence in such a case and 
the expression “without sufficient cause" cannotintelligibly be held 
to cover the case of an absence of consent as in the case we are 
supposing we have to construe the expression “any person being 
appointed as special constable” as only including a case of a 
person appointed with his consent. The more reasonable view 
to take is therefore that the absence of consent to the appointment 
is not a sufficient excuse within the meaning of B. 19. It must, 
however, be observed that it may well be doubted whether the 
object of the Indian legislature is to appoint special constables with- 
out reférence to their consent.’ For in the Bombay Act which is in 
pari materia, with this, the consent of the person appointed is neces: 
sary. 5.21, cl. 0) of Bombay Act IV of 1890 enacts :— | 


"A Mitenevas it shia appear to 8 magistrate of the second class or of higher rank 
having jurisdiction ata town or place that any unlawful astembly, riot or other 
disturbance of the peace hus iakon place or ig reasonably apprehonded and that the 
&vailable police force is not sufhoient for the preservation of tho peace and for the 
protection of the inhabitants and the security of the property in the local area in 
whioh such unlawful assembly, &o., has takon place or ig apprehended, such Magis— 
trate may, on the written application of any police-officer not lower in rank than a 
chief constable by'a written order &ighed by himself aud sealed with his offioinl seal 
appoint to be special police officers for such time and within such limits as he shall 


think necessary 80 many persons fit and «willing to act as such officers as he shall 
think proper. = 


: Às S. 17 enacts. that any person in the neighbourhood may. be 
appointed as special constable and no exemption from this is made 
of any class of persons, we have to construe the expression *' a suffi- 
cient excuse" in S. 19 liberally, especially in view ef the fact that 
the English statute employs a quite different language arfd the 
grounds of excuse fre consequently narrow under the English 
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Law: Sickness or such other inevitable accident as actually pre- 
vents a person from serving is a ground of excuse under the 
English Law, and it will undoubtedly be a suficient excuse within 
the meaning of S. 19 of the Indian Act as already stated. 

e 


Then again, there may be no sickness or other inevitable acci- 
dent preventing a person from serving as & constable, A person may 
be prevented from serving by reason of religious ceremonies he has 
to perform. Ifa near relation (such as the father, mother, &c.) of 
the person appointed were to die and the latter had to perform the 
funeral and other ceremonies consequent upon the death of such re- 
lation, this might prevent him from serving and although this might 
not be such inevitable accident as would or as ought legally to pre- 
vent him from performing such service under the English Law, it 
would be a sufficient excuse within the meaning of the Indian enact- 
ment. Even under the English Law we should think the sickness 
of a relative of the person appointed which prevents the Jatter from 
serving by reason of the necessity of the latter to attend on such sick 
relative may be an inevitable accident. A fortiori there is a sufi- 
cient excuse where a person is prevented from serving by reason 
of some danger directed against his person or property which he 
was engaged in averting. Where a person has to attend upon a 
summons a8 a juror or as a witness there will also be a eufficient 


excuse. 

The next question is whether the exercise of a person’s calling or 
trade or business or profession which prevents him from serving 
at a given time will be a sufficient excuse within, the meaning 
of the Indian enactment. This is really an important question 
as in most cases the choice falls on a person who has his own 
business to attend to and who exercises an independent calling 
of hisown. The question is whether a person has to sacrifice his 
business to the duty to serve. We should think that when a person 
is called upon to serve as aspecial constable and his business urgently 
requires him to be ata certain other place, he is prevented from 
attending and there is a sufficient exouse within the meaning of 
8.19. Inall such cases the degree of urgency has to be cousidered. 
If the’ urgency is not so great and the business can be exercised con- 
e sistently with the performance of the special tonstable service, he 
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will be bound to serve as special constable. . There is nothing in the 
Police Act to prevent & person appointed as- special constable from 
exercising his usual calling. Ibis only the ordinary Police-officer 
employed in the Regular Police force, and in receipt of the salary 
payable under the rules that is*prevented from exercising any 
other calling. unless with the written permisssion of the Inspector- 
General (see S. 10 of the Police Act V of 1861). The exercise by a 
person appointed as special constable of his usual calling jointly 
with the performance of the police-duties being permissible, in 
cases where the urgency of the calling is so great us to demand his 
time for the sole and exclusive exercise of his calling at any parti- 
cular moment, the refusal to serve as special constable or to obey 
any lawful order at such particular timeis not without a sufficient 
6086. 


‘The above view receives ample corroboration from the fact 
that unlike under the English Law there is no provision in the 
Indian Act for payment to the person appointed as special con- 
stables of expenses incurred and of compensation for any. loss 
sustained by him and there is equally no provision for any salary 
being paid to him. 5. 18 of the Indian Police Act no doubt enacts 
that such a person “ shall have the same powers, privileges. and 
protection and shall be liable to perform the same duties and shall 
be amenable to the same panalties, &c., as the ordinary officers of 
Police.” ‘He is liable to the same duties. He is entitled to the same 
privileges, But this will not entitle him to claim any compensation 
for loss sustained with- reference to his business: by reason -of 
his performing  police-duties, the ordinary  police-officer . not 
‘being entitled to ‘claim compensation, Is the special con- 
stable entitled to pay ? Is “pay” a “privilege” or “power”. 
Apparently not. In construing: this section we must remember the 
well-known canon of construction: that the extension of an enact- 
ment must: be confined toits strictly necessary incidents or logical 
consequences. * When a statute requires the performance of a 
service, it implies no provision that the person performing: it shall 
be remunerated!". Further under S. 2 it is only the members of the 
ordinary police force thatare entitled to such°pay as may -be 
ordered by the Local'Governmeni subject to the sanction: of the 


1. Maxwell p. 531 (4th Edition). 
2 
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Governor-General-in-Council. Where no payment and no compen- 
sation can be claimed under the statute it will work great hard: 
ship if the special constable is required to serve when his duty to 
earn his livelihood demands his personal attendance and atten- 
tion elsewhere or engages him otherwise. It'can hardly be said 
that the Legislature intended this hardship. The inference, 
therefore, is irresistible that, when a person is reasonably 
prevented from serving by reason of his other pressing en- 
gagements in the pursuit of his own calling, there is a 
sufficient excuse within the meaning of 58. 19. ‘This was 
the principle of the decision in Nowrangt Singh v. Queen 
Empress! where it was held that a refusal to go to the station 
to take the baton &c., was no offence under S. 10 of the Police 
Act. The Oalentta High Court thereo bserved*: “It seems to us 
that to require auy one who has been appointed a special constable 
to leave his own occupation and to proceed to some distance 
for such a purpose is not a reasonable order or one which can be 
properly called an order connected with the purposes of his duty.” 
Wherea Vakil is appointed as a specinl constablo it cannot bo 
expected that he must give up his cases in order to do service as a 
constable. All that is expected of him is that he will do service in 
such a way as will not conflict with theinterest of his clients. So 
that if a case is posted before a court on a particular day and he is 
called upon to do service as aconstable there is no obligation that 
hemust abstain from going to Court for the case in which he is 
already engaged and which is posted for that particular day and do 
gratuitous service elsewhere. Where the vakil who is appointed a 
special constable has a cause to argue in some other place and his 
duty to the client requires him to go to that place there is no law 
compelling him to be on the spot where he has to perform the duties 
of special constable. He is prevented by his engagement from being 
at the place and so his refusal to serve under such circumstance can- 
not constitute any offence under S. 19 ofthe Act. In fact where a 
person is appointed & special constable for a time there is no liability 
on his part even to remain in the place all the time. If in the pur- 
suit of his calling he has to go to another place Ss. 17 und 19 do, 

sot prohibit him from going there. Then again, there is no law 


1. (1900) 5 0. W. N. 184, 2, Ibid at p. 186.. 
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preventing a person from settling in another place if he cannot eke 
out his livelihood in his former place and has reasonable chances 
of earning a livelihood in the new place of his settlement and the 
fact that he is appointed a special constable for a isme does not 
affect his position. He is then not*a resident of the neighbour- 
hood which is an essential qualification. This seems to hold good 
even under the English law. In King v. Brain! it was held by 
Lord T'enderden, ©. J. that a person who was appointed as a 
constable in one parish would, on quitting that parish, be 
deemed to have quitted his office so that another might be ap- 
pointed in his place and that there was no law that he was aware 
of which would compel the person appointed to the office of con- 
stable to remain in the parish the whole year. In fact under the 
English Law* a special constable might be appointed for an in- 
definite time and the office would hold good until the services of 
the office-holder were determined or suspended by the Justices 
under S. 9 of 1 & 2 W. IV. O. 41 and it would be absurd to sup- 
pose that during all this indefinite time he was liable to confine 
himself to the parish where he was and not go over to any other 
place. We think there is equally nothing in the Indian Act which 
obliges a person not to leave the place where he is appointed a spe- 
cial constable. Where a person has to go temporarily in the 
pursuit. of his calling he cannot be guilty of an offence under B. 19 
during the time he is so employed. 


It seems now to be agreed that S. 29 will not govern the 
case of a special constable. It has been so held in Gopinath 
Paiyah v. Empress? and Khosh Mahomed v. Empress*. Even 
Mr. Justico Brettin Umes Chandra Gupta v. Emperor? takes 
the same view. Itis not, therefore, necessary to discuss this matter 
further. 


Before closing this subject there is one matter that has to be 
considered. S. 17 empowers the nearest magistrate to appoint re- 
sidents of the neighbourhood as special constables. S. 2 of the 
Police Act enacts that “ except as authorized under the provisions 
1. (1882) 3 B & Ad. 614 at p 632. 3 (1886) 100. W.N. 83; B.C. 8 C.L.J. 656. 


2. Reg v. Porter (1941) 9 O & P p. 778. 4. (1888) 2 O. L. 3.506 : 8. 0. 10 C. W.N. 79, 
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of this Act, no person, officer or court shall be empowered by-the 
Local Government to appoint, supersede or control any polite- 
fünctionary". Itis useful in this connectionto consider the lan- 
giage employed in the Madras Police Act XXIV of: 1859. 
N. 16 of the said Act corresponds to S. 17 of Act V-of 1861.: There 
is, however, some difference in the language relating to the-person 
to be appointed but this is not material for the present purpose. * It 
shall ‘be lawful for any polite officer . . . to apply tothe 
nearest magistrate to appoint so many of the public or village ser- 
vants or residents of the neighbourhood." S.4of the Madras Act 
corresponding to B. 2. ofAct V of 186] enacts that “except as autho- 
rized by him under the provisions of this Act no person, officer or 
Court shall be empowered to appoint, supersede or control any police 
functionary, any regulation, actor usage to the contrary notwith- 
standing." According to this section no person can appoint any po- 
lice functionary unless he is authorized by the Governor-in-Council 
under the provisions of this Act According to 8. 16 itis open to 
the nearest magistrate to appoint persons as special constables under 
certain circumstances. "l'hese two sections seem, therefore, to be 
inconsistent. The question is whether 8.16 is to be treated as an 
exception to S.:4. But one well-recognized principle: is that a-con- 
struction is to be made of all the parts of a statute taken together 
and not of one part only by itself!. If the the two parts can stand 
together a construction by which such parts stand together ought 
to be adopted. If this view is to be accepted we have to read 8.4 
into S. 16 and so reading it we arrive at the result that a magis- 
trate in order that he may validly appoint persons as special. cons- 
tables must be one who is authorized by the Governor-in-Council: 
The mere fact that he is the nearest magistrate will then not giye 
him jurisdiction. It must be remembered that S. 16 does not say 
* notwithstanding anything contained to the contrary contained 
in B. 4.” 


Now Act XXIV.of 1859 is an earlier Act of -the-Governor- 
General in Council. It is a principle in.the construction of statutes 
that an earlier Act’ in part materia may "be referred to-where 
there is ambiguity? and in the construction of-Acts, Acts of similar 

1, Maxwell (4th Hdition)-p. 42. -` 2. (1895) 2 Q. B. at p. 07. 
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scope: on ‘similar subjects even although the language 
may be different may be referred to’. Now 5.3 of Act V 
of 1861, says “ except as authorized under the provisions of this Act 
no person; officer'or court shall be empowered by the local Govern- 
ment to appoint, supersede, or confrol any police functionary” If 
we have to construe this section in the light of S. 3 of the Madras Act 
tlie expression “ except as authorized under the provisions of this 
Act” in the former section has to be taken as a qualification to the 
expression “to appoint, supersede, or control any police function- 
ary," 1. e. the expression “except as authorized under the provi- 
sions of this Act” has to be read at the end of the section and 
there is nothing ungrammatical or illogical in this. In fact the 
place given’ by the legislature to certain words and expressions is no 
absolute or legal guide. Itis open for the purposes of construction 
to transpose the words and even commas as given in the gazette 
copy of the Act may be disregarded? as the punctuation of sn Act 
is no part of it?. 8. 17 of the Police Act V of 1861 is for this 
purpose exactly similar in language to S. 16 of the Madras Act. 
S. 17 must, therefore, be construed with reference to S. 8 and 
if the construction suggested by us as regards the Madras Act 
be correct, only the nearest magistrate who is authorized by the 
Local Government will have authority under S. 17 to appoint 
special constables. 


It has been observed that people ought to shew a loyal dispo- 
sition.to help in the preservation of order and that they must shew 
a special. readiness and willingness to become police constables, 
But the absence of such a disposition in many cases can easily be 
accounted for. We need hardly dwell now on the fact that in 
India the Police force is regarded rightly or wrongly with positive 
aversion and that to be a police officer is, far from being dignified, 
only. degrading in the eyes of most people. But beyond this 
sentiment there are other special circumstances in India to 
account for this disposition. People in India are not allowed the 
means.of protecting themselves against the ravages of wild beasts, 
thieves and dacoits. No native can possess arms without.a license 
under the Arms Act, and we are only making a verf mild statement 
when we state that it i$ noeasy matter to obtain a licence. The spirit 


3, Claydon v. Green (1868) B.R.3C.P. 511 (522); Duke of Devonshire v, 
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with which the Arms Act is worked is proverbial. Then again the 
natives are nob wanted for the defence of their own couutry and 
for expelling oxternal attacks, They cannot hope to enlist themselves 
as volunteers. A native of course has no voice in the administra- 
tion of his country. Whenhe denied even the privilege of 
enlisting himself in the defence of his country when occasion may 
arise it is not his fanlt if he does not look with any favor the idea of 
enlisting himself against his brethren though supposed to be dis- 
turbing the public peace. A native of all people in the world is a 
law-abiding person and has no sympathy with disturbers of the 
public peace. But greuter inducements than those existing at present 
must be offered to him to make him help actively to repress a breach 
of the peace. It is no inducement if he is told by a foreigner that 
the latter has a statute at his command to compel the native to doa 
particular act. It is not the early days of English rule when people 
Were ignorant and looked with awe and reverence upon the forei- 
gner, and thought that the English official’s word must be law. Now- 
adays, thanks to the @gis of the British rule, the native, at any 
rate the educated native who is impressed in such cases is suffi- 
ciently advanced to inquire whether the action of the official is 
justifiable under the law and whether there is any statute which 
can be used against him. But above all, the action of those imme- 
diately responsible for the appointment of special constables has 
. been the cause of the failure in most cases on the part of the 
persons appointed to serve. T'he persons appointed have reasons to 
suppose that the appointment is only mado with ulterior motives and 
not for the purpose of preventing a breach of the peace. Such appre- 
hension is not removed by the action of responsible officials insisting 
upon people taking up the appointment upon threat of prosecutions. 
Where the responsible officials do not consult the leading people 
beforehand when an emergency occurs and think for some reason 
or other (we shall not say whether it is owing to lack of sympathy 
or pride of office or high handedness or want of fore thought) that 
he is not bound to consult them, one cannot expect a better result. 
In these matters all that is required is to take the leading men 
into confidence and if that 1s done one will find better resalts from 
the working of Š. 17 of the Police Act. 
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THIRD PARTIES’ CONSENT IN THE LAW OF 
; ALIENATION OF PROPERTY IN INDIA—II. 


In a former article an attempt was made to ascertain the 
nature und the basis of the restrietions, under the Hindu Law, on 
a person's power to dispose of his property, when such person was 
a member of & joint family governed by the Mitakrhara Law. The 
limitations there arise from the ancestral or undivided character of 
the property and apply as much to dispositions enter v$vos as to 
dispositions by will. It is now proposed to discuss a somewhat 
similar instance under the Muhamadan Law, so as to make clear the 
principle on which the restriction in this case is based. ‘Under the 
Muhamadan Law there is no distinction between ancestral and 
self-acquired property and tho rights of the owner are absolute 
over both during lifetime. So far as the undivided character (mus- 
hada) of property is any obstacle in the way of free disposition 
(as to this, see observations of Benson, J. in Alaki Koya v. Mussa 
Koya?) the prohibition ngainst a gift of Joint property is due not 
to any incapacity of the alienor or inchoateness of his right but to 
a rather nervous dread on the part of some of the principal Hanafi 
lawyers that unless divisible things were divided off, it would give 
rise to disputes and complications in the enjoyment of such sub- 
jects.’ With guch absolute powers of alien tion during life there 
however co-exist serious restrictions on the power of testament- 
ary disposition. We shall at present concern ourselves only with 
the following general rales—though on this point, there are con- 
siderable differences between the various schools of Muhamadan 
Law. 


A bequest by a Moslem can take effect only to the extent of 
one-third of his net assets, unless the excess is rendered valid by 
the consent of the heirs or he leaves no heirs behind. 


A bequest toa person entitledto inherit is void unless the 
other heirs consent to its taking effect. 


What is the basis, the reason or the policy of these limitations 
on testamentary power * There can be no doubt that as long as he 
is alive, a Muhammadan testator holds and enjoys his property as 


1. I. L. R., 94, M, ab PP. 519—22. 
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‘absolute property! in the widest Austinian sense of the. expres- 
sion. In Ranee Khujooroonissa v. Mussamuti Roushun Jehan’ the 
Judicial Committee observed, ** The policy of the Muhammadan law 
appears to be to prevent a testator interfering by will with the 
course of the devolution of property according to law among his 
heirs" but as stated by their : Lordships in that very case, such 
interference is to & certain extent ordinarily allowed and the policy 
of the law can also be easily defeated by dispositions inter vivos. 
The subject has given rise to some interesting juridical and ration- 
alistic discussion among the Muhammadan lawyers very similar to 
that well-known in modern Politics and Jurisprudence in Hurope 
and the rule of law is not without analogy in earlier European 
systems. Some further developments from the general rules at 
times assume considerable importance ; it will therefore be useful 
and instructive to notice some of these. 


Since the days of Sir Henry Maine, it has been generally ac- 
cepted that ‘the power of making a will is not a natural right. | It 
is & social convention’ and the same convention or practice may 
regulate or define the extent io which and the conditions under 
which the powers can be exercised. Thusin the Muhammadan 
system testamentary powers as well as the restrictions on its exer- 
cise are founded upon ‘tradition’ (though of course not without 
sanction in the Koran) but the later lawyers discuss them from the 
point of view of natural reason, social utility and legal theory. Thus 
for instance, in the Hedaya (Book LII, Ch. 1) i— 


« Wills are lawful on a favourable construction. Analogy 
would suggest that they are unlawful, because a bequest signifies 
an endowment with a thingin & way which occasions such endow- 
ment to be referred to a time when the property’ has become void 
in the proprietor (on account of hbis death) * * *  * .* s 
The reasons, however, fona more favourable construction in thie 
particular are twofold:—First, there is an indispensable necessity 
that men should have the power of making béquests * * «a * 
x * * * + (Objection). Ifthe right of property in the pro~ 
prietor become extinct at his.decease how can his act of endow- 
ment be then walid. (Reply). His right of property is.accounted 
to endure at that time from necessity in the.same manner as holds 





1, L; R. 8I; A, 291, 
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witb respect to executing ,the funeral rites or discharging the 
debis of the dead. * *. * * * * * .—" The compiler 
reasons very much in the manner of Bentham and other modern 
writers (cf. the ‘Theoryof Legislation’ * Civil Law’, part second, ch, 
IV; Sidgwick— Elements of Politics’ Ch. VII) Necessity or expe- 
dienoy,sometimes even justice and equity have been pleaded as the 
foundation for the testamentary power (see for instance, Domat’s 
Civil Law, Art. 2421), but the difficult question has always been 
‘Of itis just and natural that successions should pass to the near- 
est relations whom the law calls to succeed, how can it be likewise 
just and natural that they may be deprived therof by a testament ?” 
(Ibid, Art. 2428). Two different principles have obtained in diifer- 
ent legal systems on this subject. In some the authors . have 
thought it proper to leave to every one an entire liberty to dis- 
pose of his goods as he pleases and they did not think the inconve- 
niences arising from the bad use which some might make of this 
liberty to bea snfficient cause, why ib should not be left common to 
all persons (Ibid, Art. 2428). Such is, for instance, the rule of the 
‘modern English law’ and the same has been imported into the 
‘Anglo-Hindu Law’ if the term be permissible though it is not 
in consonance with the spirit of the Hindu Law. Other systems 
of law have been “desirous to prevent theinconvenience of the bad 
use which might be made of this liberty * * * ^* and not 
thinking it reasonable to suppose that the greatest part of man- 
kind would regulate their dispositions by a prudent and wise con- 
‘duct they set bounds to this liberty of bequeathing, for all sorts of 
persons without distinction" (Ibid, Art. 2429). This is the principle 
that obtained in most European systems (including that of Eng- 
Jan) till late in the middle ages and stil prevails in Scotland, 


France, &c. (Cf. the Code Napoleon. Articles 918—980). "This. 


is also the rule of the Muhammadan Law. Though in its generality 
the principle operates as a restraint in the interest of the testator’s 
family, the details of its application have been differently worked 
out in various systems. In some the restraintis only in favour of 
a man's wife and children,(e. g., the earlier English law), in some 
others, it is in favour of a person’s descendants and ascendants (e. 

g., the Code Napoieon) and in other systems still, as in the Myham- 


madan Law the restniction operates in favour of all the heirs of 


a person. In some, the limitation is imposed -even -on gifts inter 
3 
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vivos (e. g., the Code Napoleon) in others, it is only in respect of 
wills, (e.g., the Scotch Law) and in other systems still, as in the Mu- 
hammadan Law, the restriction applies to wills as well as to what 
the law classes as ‘ death-bed’ gifts—which are largely governed by 
the law of wills. : 


As already stated, a person can, under the Islamic law, ordina- 
rily bequeath only a third of his estate. The rule is traced to a 
tradition reported by Ali Wakkas, as to & conversation between 
himself and the Prophet, wherein the latter said ‘you may leave a 
third of your property by will * * * * * and itis better 
you should leave your heirs rich than in a state of poverty which 
might oblige them to beg of others’. As pointed out by Sir Ro- 
land Wilson ‘Mahomet’s answer might very well have been taker 
as applying only to that particular case which was that of a man 
leaving one daughter and no other heirs’, but it has been taken by 
all the schools as ‘guarding the rights of all inheritors however 
remote and as permitting bequests of one-third even when there 
are sons as well as daughters. The Hedaya records the tradi- 
tion, but not content to stop there, it embarks on an elaborate 
juridical disquisition the effect of which is practically to con- 
vert what is set down as a ‘ restraint on the testator’s power of 
disposition’ into an ‘exception to the heirs’ vested rights,’ 
This is rather interesting and important as well. The compiler 
argues—'' Besides, the right of the testator’s heirs is connected 
with his property ; for when he is in his last illness he has no fur- 
ther use for it; and as this is the cause of the title to it becoming 
null and void in him nnd vesting in the heirs, their right therefore 
at that period becomes connected with it accordingly. This right 
however is nob recognised by the Law, with respect to a stranger, 
to the extent of one-third of the estate in order that the testator 
may be enabled, by bequeathing a third of his property out of his 
family to atone for his past deficiencies.” This reasoning indeed 
looks like giving a new jural basis to the rule and introduces a 
éóomplex situation. It does not appear to have anything truly 
parallel to it in,other systems, though as already pointed out, the 
general principle of restraint on testamentary power is quite fami- 
liar. "What is the result of the above reasoning ? A will bequea- 
thine more than & third of the testatoms property becomes valid 


t 
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if the heirs give their consent to it, ‘for the objection to its vali- 
dity is founded merely on a regard to their right and therefore 
does not operate any longer after they themselves agree to forego 
such right.’ But, the further step in the reasoning 1s also import- 
ant— their consent during the lifetime of the testator is not regard- 
ed, for as this is an assent previous to the establishment of their 
right, they are at liberty to annul it upon the death of the teste- 
tor. Where the consent is given by the heirs after the death of 
the testator, it is one ‘ subsequent to the establishment of their. 
right? and therefore ‘ they are not at liberty afterwards: to 
annul it.’ 


These propositions, to all appearance, seem simple and have 
been accepted and acted upon by the courte in British India. But, 
on closer examination, they are far from clear and are not even 
consistent. Law may. not always be logical, but the author chooses to 
base his propositions on jaridical reasoning and attempts to appear 
severely logical. The diffculty is to ascertain the precise moment 
at which there arises in obhers—for they cannot properly be regarded 

as ‘heirs’ as long as the testator is alive—a right in the testator'g 
property. A oontroversy somewhat akin to this is familiar to us 
in the discussions of the Mitakshara and the Dayabhaga as to how 
property arises—by birth or by par‘ition, The solution is often to 
some extent arbitrary, but from the view adopted on this question 
there flow other important results. So too, in the Muhamadan Law, 
there is a difference of opinion between two schools. Thus the 
balance of authority in the Shiah school inclines in favour of the 
view that the consent of the heirs—or rather ‘of the inheritors 
whose rights would be infringed’ by the will —is sufficient even if 
given-in the lifetime of the testator and not retracted after his 
death. (See Wilson’s Digest of Anglo-Mahammadan Law-Rule 476). 
A further point of distinction between the two schools—traceable 
to-the divergence of views on the fundamental question—is as to 
the trne source of the title of a legatee or legatees to whom a tes- 
tator had bequeathed more than a third of his property, when the 
bequest (as to the excess) has been validated by the consent of the 
heirs. According to the Hanafite lawyers, the legatee, in such 
a case, * derives his property from ihe testator, not from the heirs 
* * * * for the will of the testator is the occasion ofthe property 
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the consent of the heirs being only the removal ofa bar.’ (See 
also Daulatram v. Abdul Kayam.!) But ‘Shafei maintains that he 
derives his property from the heirs. This distinction, hair-splitting 
as it may seem, is of considerable practical consequence with refer- 
ence to the requirements of seisin and delivery of possession in the 
Muhammadan Law of ‘ Gifts” As it is put in the Hedaya, ‘if the 
property were derived from the heirs, seisin would be requisite ; 
because the transfer of property from a living proprietor without 
receiving anything in return is in effect a gift to the establishment 
of which the seisin of the donee is a necessary condition.’ (See 
also Wilson, Rule 274), i 


Let us take some of the steps in this process of reasoning. It 
is the right of the heirs that is the cause of the restriction on the 
testator’s power. But from the way in which the explanation is 
suggested in one part of the Hedaya, it would seem that the 
Hanafi lawyers base the restriction not merely ona rule of law, 
which limits the testator’s power to & third of his property, but on 
a right arising in theinheritors themselves even during the lifetime 
of the testator, 4. e., during his last illness. If this be the proper 
view, to take, we can understand the proposition that with the con- 
cent of the heirs, the iestator can dispose of more than a third. 
But this is difficult to reconcile with the statement in another part 
of the Hedaya that the consent of the heirs to be effective must be 
given after the death of the testator for then only do they have a 
vested right. If the testator had no power to dispose of 
the excess, because of a vested right of the heirs—whether 
exclusively in themselves or jointly with the testator—at the 
time of his death, their consent given at the time must "be 
sufficient. If on the. other hand, the testator had no power 
to dispose of the excess,—merely on account of a legal pro- 
hibition—the subsequent’ consent of the heirs cannot ‘ratify’ or 
validate an act invalid at its inception. It will be more logical to 
adopt the.position of some of the Shiah lawyers that a consent prior 
to the death of the testator is good and effective; but in this view 
who is to give the consent—the actual heirs cannot be ascertained 
till the death of the person, or the difficulfy can be steered clear 
of by adopting the view of Shafei, that in respect of the excess the 
pee ———— 


l. LL.R., 26 B, 497, 
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legateo derives his title from the heir and not from the testator. 
But, somehow, he is the only writer that takes that view, 


Where the bequest is to one of the heirs, it is totally invalid 
unless the other heirs consent to if. ‘The prohibition in this case 
proceeds on a somewhat different ground. As usual there is the 
reference to the Koran and to the traditional saying of the prophet 
that God has allotted to * every heir his partiouler right’ and that 
‘a bequest to particular heirs is unjust’. There is also the argument 
of expediency, that such a bequest would induce a breach of the ties 
of kindred and bring about dissension in the family. To these, the 
Hedaya seeks to add a legal argument, After stating that when 
the bequestis to a stranger, the right of the heirs is not 
recognised by law to the extent of a third of the estate, it 
proceeds ** Wsth respect to the heirs themselves, on the contrary, 
this connection of right (of the heirs with the testator's property) 
is recognised to the extent of the whole of the testator's property-— 
whence it is that if a person should dispose of a third of his pro- 
perty to a part of the heirs, it would uot be valid ; for, if no regard 
were paid to the connection of their right with the whole of the 
property, with respect to themselves, so as to legalise the bequea- 
thing of a third of it to a part of them the object of a will (name- 
ly, & compensation for deficiencies) might not be attended to.” 
The benefit of the heirs, having been sufficiently secured by the 
law itself is not ‘within the reason of the rule on which testament- 
ary disposition is established’. (Cheracchom Vittil v. Valia Pudi- 
akelt), But here the difficulty arises, how then can the consent 
of the heirs given after the. testator’s death make the prior dis- 
position im favour of some of them valid so as to make 
‘the will of the testator the occasion of the property’, And 
here again the Shiah lawyers adopt the more logical and con- 
sistent view that a devise in favour of some of the heirs is quite 
us good as one in favour of a stranger to the extent of one- 
third of the testator’s property, without any reference to the 
consent of the other heirs. 


We have entered into a discussion of this subject at some length 
to make it clear that 1h spite of the attempt of the Muhamadan 
Writers to base tlie rules and the restrictions on jaristic reasons, their 


1, (1865) 2 M, H. C. 860, 
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logic is far from consistent and the provisions of the law ‘havé 
therefore to be enforced as rules Jaid down in our suthorities 
and not on any consideration of the reasons assigned for them; 
The result of this state of things isto give mse to uncertainty 
when questions not actually provided forin the treatises arise for 
decision. We have here only to refer to fow cases noting how 
judicial legislation has led to a development of the law on the 
point on fairly liberal and progressive lines, though even now 
the law cannot be regarded as settled. 


In Nusrut Alt v. Zeinnunissa! the rule was laid down 
strictly by the Calcutta High Court, that ‘any assent given 
to the will before the testator’s death would be in fact 
no assent at all. The assent in order to be valid assent 
must be one given after the testator's death.  , In an early case 
in the North-West Provinces (6 Dec. Sadr. N. W. P., p. 127), 
it was stated by the Sadar Court that the signature of the heir, to, 
a will is a sufficient assent and the same view was taken by the 
Calcutta High Court in Kadija Btbee v: Suffur Al*- In C. V. A. 
Kuttiummah v. V.P. Biathuumma?,Holloway and Innes JJ. remark- 
ed that they had ‘no hesitation in saying that the above view is 
at variance with all the authorities both Native and European.’ But 
the possible explanation which they themselves suggest of the N. 
W. P. case almost unconsciously carries the learned judges much 
further than the early authorities warrant. A very wide construc. 
tion is placed upon the requirement of consent, As however four 
years’ acquiescence after the death of the. testator is given as one 
reason for the decision (in the N. W. P. case) it may be that this 
was thought sufficient evidence, on the favourite doctrine of acqui- 
escence by subsequent assent. In a later case of Sarifa Bibee.v. 
Gulam Mahomed? the law was distinctly carried one step further. 
The arguments of Oounsef and the reasoning of the learned judges. 
(Muthuswams Aiyar and Wilkinson, JJ.), in this case as given in 
8 M. L. J. pp. 15-18 are worth shortly noticing. The question there 
arose with reference to the validity of death-bed gifts, by instru- 
ments which the heirs themselves attested. There was no positive 
consenf by the heirs after the donor’s death and reliance was placed 
on the 2 M, H. C. R. case to impeach the gifts. To this it was 
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replied that the voluntary assent given by the heirs during the 
last illness of the testator is irrevocable because the heir is sup- 
posed to have then acquired an inchoate right in the property. 
Muthuswami Aiyar, J :— How do you reconcile this theory of 
inchoate right with the 2 M. H. °C. R. case’—(Counsel in reply). 
* In that case ‘ the assent was not given at the time when the person 
was tn eepectation of death. ‘The word ‘inchoate’ denotes a vested 
right. This is not the expectant right of all the heirs, but a right 
which has sprung up and which will develop into a full right as 
soon as the person in last illness dies". This proposition appears 
to have support from the English text-writers on Muhamadan 
law. Buta much broader proposition—without reference to the 
particular case of a pe-son £n last tllness—was advanced and up- 
held in that case, It was argued that ‘assent before death is 
equally good (as assent after death) if it is rattfied subsequent to 
death or is not retracted or repudiated. The onus will be on the 
party who assented within the lifetime to show that.it was revoked 
after death." Muthuswami Atyar J :— suppose for a year there was 
no dispute. If the consent is to be proved by an independent fact, 
silence cannot be consent,’ (Counsel on the otherside). ‘It may 
be inferred from conduct. Macnaghten says it is wholly illegal. 
He says that no regard is to be had to ‘an assent during lifetime’ 
so that they may afterwards retract (theitalics in the above extract 
are'ours). The theory of ‘inchoate right’ which in the course of 
the argument was restricted to the period of the testator’s last ill- 
ness is applied generally in the judgment of their Lordships. 
Muthusami Iyer J. observed: “It ‘is no doubt true that 
theconsent of the heirs is intended to operate as a renun- 
ctdtion and that the right renounced must be a vested right, 
but it does not follow that the consent given during the danor’s 
life and not annulled after hbo death and before possession is 
taken 4s not equally efficactous * * Gok rr 
The principle seems to be this, that the consent given during the 
donors life is imperfect, because the right of the heirs is then 
inchoate and it becomes perfect when it is not revoked after the 
inchoate tight becomes a vested interest  (Nuthusams Iyer, J. 
The italics are ours). This proposition is markedly at variange with 
the authorities. TheHedaya, no doubt, gives it as a reason that 
onsent given during the testator’s lifetime may be annulled by the 
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heirs before his death vests the property in them, but from this it 
does not follow that if such consent is not so revoked, it is efficacious. 
On the other hand, the Hedaya expressly sys that on account of its 
revocable character such consent 4s not to be regarded. Justice 
Wilkinson did not go quite so fêr as his learned colleague—at any 
rate not so expressly. He said: “ the consent necessary to validate a 
legacy may be express or implied (Macnaghten, p. 245). In this 
case, the plaintiff gave her express consent prior to the death of the 
testator and her subsequent assent may fairly be implied from her 
acquiescence in the arrangement for over two years’ (the italics are 
ours. The presumption of consent from conduct was more guard- 
edly stited in a recent case. (Daulatram v. Abdul Kayan’. 
'* It was urged that under Mahomedan law the consent must be 
express, but that does not seem to be so. Case IV in the chapter 
on Wills in Macnaghten’s Principles and Precedents of Mahammedan 
Law indicates that the consent may be signified by c:nduct showing 
a fixed and unequivocal trtention”. 'Che italics are ours). In this case 
also the heirs had attested the will and there was thus an express 
consent given by them during the testator’s life-time. Whether 
even in the absence of such consent before the death, the mere con- 
duct of the heirs subsequent to the eveut, will, by implication, 
amount to un assent sufficient to validate the disposition does not 
appear to have been judicially considered, though the language 
used in some of the above cases would seem to warrant an answer 
in. the affirmative in this instance also. 


(Lo be continued). 





NOTES OF INDIAN CASES. 


Berhamdeo Pershad v. Tara Chand.—I.L.R., 33 C. 92 :—There 
were three mortgages on, certain immoveable property, the first 
and third being held by the same individual. The first mortgagee 
brought & sait on his first mortgage alone and obtained a decree 
to which the second mortgagee was alsoa party. The property 
was sold and after payment of the amoont due under the first 
mortgage theree was 4 surplus leftin court. The first mortgagee 
then btought & suit on his third mortgage without impleading the 
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second mortgagee as a party, obtained a decree, and drew the 
surplus sale-proceeds from court in satisfaction of his third mort- 
gage. The second mortgagee then brought a suit on his mort- 
gage and claimed to re-cover the surplus drawn by the third mort- 
gagee. The question was whether the suit was governed by Art. 
182 of the Limitation Act prescribing a period of 12 years for 
guits to enforce payment of money charged on immoveable property 
or by any other article prescribing a shorter period. The answer of 
the majority of the judges was that it was asuitto enforce a charge 
. onimmoveable property. The ground of decision adopted by the 
majority is we think quite correct, though it may be doubted whe- 
ther the period of 60 years applicable to suits for recovery of 
mortgage-money would not really apply. Ifthe second mortga- 
gee had wished to bring a suit on his mortgage before the sale of 
the property at the instance of the first mortgagee, the period of 
limitation applicable would have been either 12 or 60 years accord- 
ing as the view taken by the Calcutta or the Madras High Court 
was adopted. T'he fact that the property was sold or that the second 
mortgagee was a party to the decree could not in any way affect his 
right except so far as might be necessary for the satisfaction of the 
first mortgage and the protection of the purchaser. The purcha- 
ser will acquire a title free of the second incumbrance and the 
first mortgagee has a first claim on the sale-proceeds. Otherwise, the 
rights of the second mortgagee remain unaffected. Notwithstand- 
ing the conversion into money, the second mortgagee's security must 
still be deemed to be of the character of immoveable property for 
the purpose of the law of limitation, As against the surplus, the 
claim of the second mortgagee is not that of an owner, but of the 
holder of a charge or lien or mortgage whatever it might be calléd. 


Moran v. Bhagbat Lal Saha—t. L. R. 33 O. 188 :—We think 
the learned judges were wrong in holding that there was any special 
rule of procedure in this contry permitting a judge to make a 
local inspection of the property in dispute without notice to the 
parties and without giving them an opportunity of being heard 
either during or after the inspection and for the purpose not 
merely of understanding the evidence but of helping him én the 
decision of the case.* A judge may make an inspection for the 
purpose of understanding €he evidence which has been given but 
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'he should not attempt to supplement the evidence by the result of 
his own observation. In the latter case, he practically makes him- 
self a witness without any of the checks by which evidence offered 
by the parties could be regujated. The principle on which the 
administration of justice in English jurisprudence now rests is 
that a judge ought not to import his own personal knowledge into 
the decision of the case and that if he wishes to do so, he musk 
formally make himself a witness. ) 


This may at first sight appear strange to alayman but it is 
nevertheless at the basis of the English system of justice and 
can be easily shown to be the only safe principle suitable to a 
jadicature like ours at the present time. lf a judge cannot use 
his past personal knowledge it is equally objectionable for him 
to attempt to acquire personal knowledge of the matters in dis- 
pute except through the media offered by the parties and permitted 
by the law. The Madras High Court has held thata judge is 
-not justified in basing his judgment upon the results of his person- 
al inspection when such results have not been formally submitted 
to the ordinary test of evidence. See Fischer v. Bapu!. The course 
adopted by the judge in this case of making an inspection in the 
absence of the-parties was open to grave objection. 


` Devchand v. Chotam Lal I. L. R. 33 0219 :—This is a decision 

of great importance with reference*to the relations of the native 

states in India to the British Government. Whatever degree of poli- 

tical control might be exercised over them by the BritishGovernment 

they are not regarded as part of British India and no sovereignty is 
claimed over them by the British Crown. The relation of the native 

states in Kathiawar tothe British Indian Government was examined 

at length by the Privy Council and it was held that they were inde- 
pendent states and should’ be regarded as foreign territory. A pecu- 

liar feature of these states is that a portion of the Judicial administ- 

ration is in the hands of the courts of Political Agents. Certain 

classes of cases are withdrawn from the jurisdiction of the chiefs 

and dealt with by these Political Agents’ courts. Appeals from the 

Political Agents lie to the Governor of Bombay in council and 

from the decision of the Governor an appeal ,is entertained by the 
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Secretary of State. -It was held by their Lordships that the funct- 
ion of the Political Agents was diplomatic or controlling. rather 
than judicial. If the court of the Political Agent could have 
been regarded as & court administering justice on the King’s 
behalf and passing orders of a judicial nature, their Lordships 
would have recognized the right of the aggrieved party to appeal 
to the King in Council. 


Harihar Ojha v. Dasarathi Misra I. L. R. 38 U 257:—A Hindu 
widow made sales of certain properties without legal necessity. In 
a suit by the reversioner after the widow's death to recover the, 
properties sold it was contended that the sales not having been set 
aside within the period allowed by art 91 of the Limitation Act, 
the reversioner could not rocover the properties, The ques- 
tion turned upon whether it was necessary for the reversioner to 
set them aside. The learned judges held that it was not but on 
different grounds. 


As a Hindu reversioner does not claim under the widow,. he 
would not be bound by her alienations unless they were for 
necessary purposes. Either they would be binding on the rever- 
sioner or not binding on him, They would be either valid or void 
and in neither case would any question of setting aside of or limita- 
tion arise. This was the view taken in a number of earlier cases. 
See for instance Unni v, Kunchi Amma. The difficulty in this 
case was oreated by the decision in Bijoy Gopal Mukerjé v, Nal 
Ratan Mukerji? where an ijara lease granted for 60 years by a 
Hindu widow was held to be not void on her death but only void- 
able. This rendered it necessary to consider the legal character of 
alienations by a Hindu widow where they are not supported by 
necessity. Are they void on her death, or are they voidable or are 
they ratifiable? ‘[he distinction between transactions that are 
voidable and those that are ratifiable has not always been kept in 
view by those who discuss this subject. It is too often assumed 
that voidable and ratifiable means the same thing and that if-a 
transaction is not void, it must be valid or voidable and that a void 
transaction is incapable of ratification, A person having no 
uuthority real or ostensible to act as agent professes to do an 
act on behalf of another. The act is void as against the latter. 
en nS 
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But it is open to the latter to ratify the act. The maxim that 
what is void cannot be ratified is thus only @ half truth. 


Is a widow’s alienation capable of ratification where it exceeds 
her powers? Though the widow may not profess to act expressly 
on behalf of any reversioner, she professes to act on behalf of the 
reversioners whenever she sells the entire estate and not merely 
her own. It would not, therefore, be difficult to bring the widow’s 
alienations within the class of acts done on behalf of third parties 
and capable of ratification by such third parties. A person who is 
entitled to ratify is not bound until he ratifies and is not therefore 
bound to avoid within any particular time or at all for until ratifi- 
cation there is nothing to avoid or be bound by. The decision of 
the Privy Council in Modhu Sundar Singh v. Rooke* does not lay 
down anythig more than that a widow’s patni lease was capable of 
ratification. It could not be stretched to support the position that 
the lease was valid until avoided. Woodroffe J. places the decis- 
ion on the correct basis and we think that the distinction drawn by 
Pargiter J.between an absolute sale and a lease that the'latter might 
be regarded as an act in the ordinance course of management is 
not sounds though it must be confessed that the language of the 
Privy Councll is in some places rather unguarded. 





SUMMARY OF ENGLISH CASES. 


in re Bennett. Ward v. Bennett [1906], 1 Ch. 216. 


Trustee—Breach of trust—Trustee’s estate tnsolvent—Obligation of 
legal personal representative of sole surviving trustee to eger- 
cise right of retainer in favour of the cestuique trust. 


Unless he has clected to act as trustee, or is otherwise in the 
position of trustee, the legal personal representative of a sole surviv- 
ing trustee who has died insolvent and indebted to the trust estate, 
having committed a breach of trust, cannot be compelled to exer. 
cise, in favour of the cestuique trust, his right of retainer in respect 
of thedebt, ° 
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Rushmer v. Polsue and Alfieri, Limited, [1906], 1 Ch. 234. 
Nurzsance— Noisy localtty—Increase of noise—Injunction, 


Even in a locality devoted to noisy trades, if there is such an 
increase of noise a8 to interfere substantially with the ordinary 
comfort of human existence according to the standard of comfort 
prevailing in the locality, that is sufficient to constitute a nuisance, 
and the occupier of an adjoining residence can get an injunction. 


[St. Helen's Smaltiag Co., v. Tipping (1865) 11 H L.C. 692; 
Crump v, Lambert, (1867), L. R. 8 Eq. 409 ; and Sturges v. Bridg- 
man, (1879), 11 Ch. D. 852 considered and applied]. 





Whitehouse v. Hugh [1906], 1 Ch. 253. 
Highway—Cul-de-s&c— Dedication to public— Public user. 


Where a road is a cul-de-sac, mere user without more could 
not constitute a dedication to the public. 





In re Gorringe. Gorringe v. Gorringe [1906], 1 Ch. 319. 


Will—Construction—Gift to children as a class—Gsft to issue in 
substatulson sf child dead—Issus of child dead at date of will. 


Where a testator gives his property to all or any of hischildren 
who should be living at his death and attain twenty-one or marry, 
and provided that, if any child predeceased.him leaving issue, such 
issue should take the parents’ share, the children of a son who was 
deid at the date of the will cannot share in the residue, 


» [Loring v. Thomas, 1861, 1 Dr. & 8m. 497 distinguished]. 


North Eastern Marine Engineeriüg Company v. Leeds 
Forge Company, (1906], 1 Ch. 824. Í 
Patent—Action for declaration of invalidity of ewpired letters 
patent. 
No action lies for a declaration of the invalidity of letters 


patent already expired, where no legal right of the plaintif hag 
been infringed. ° 
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Oarlist v. Salt [1906], 1 Ch. 335. . 


Vendor and Purchaser—Non-disclosure of material fact— Defect sn 
tlle. | 
Non-disclosure, however innocent, of a defect in the title to 

property, will afford the purchaser sufficient ground for getting 

rescission of his contract, followed by return of the deposit with 
interest, and payment of the costs of investigating the title. 


[Stevens v. Adamson, (1818), 2 Stark, 422 followed ]. 





Offin v. Rochford Rural Council [1900], 1 Ch. 342. 
Highway— Roadside waste — Dedscation— Presumption. 


Fences by the side of a high way are prima facie the boundaries 
of the high way so as to raise a presumption that the public right 
of way extends over the whole space of ground between the fences. 
To raise the presumption, mere existence of fences is not enough, 
but it should be proved that there is nothing to shew that they 
were not put up as boundaries of the high way. 





Compania Naviera Vasconzada and Sim, The same v. Burton 
and Co. [1906] 1 K. B. 237. 


Bill of Lading—Untrue statement as to conditson of goods—Lnabsl- 
sty of shep owner. 

Shippers of goods at a foreign port chartered a ship to carry 
the goods to London. The charter party provided that the master 
should sign bills of lading containing clauses ‘Shipped in good 
order and condition, and to be delivered in the like good order and 
condition, quality and measure unknown’, and incorporating the 
American Harter Act which imposes on ship owners and masters 
the duty of delivering to shippers bills of lading stating the 
‘apparent order and condition’ of the goods. The goods- in ques- 
tion were damaged before shipment, &nd the damage was apparent. 
Yet the master gave a bill in the above form. Tho goods were 
sold and the bills endorsed to the plaintiffs. They now sued the 
ship owners for damages for not delivering the goods in good order 
and cohdition. : 


Held, that the buyers could no$ sue for a breach of contract in 
respect of the words “shipped in good order and condition”, a 
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thése were not words. of contract, but that they were entitled to 
damages as the master had represented that the goods were in 
good order, and the buyers having acted on the representation 
to their prejudice, the ship ownerg were estopped from denying the 
truth of it. The measure ofidamages was the difference between 
= the price paid by the buyers and the value of the goods when 
delivered, together with the reasonable expenses incurred on deli- 
very by reason of their damaged condition. 


. , Mutzenbécher v. Lá Asegüradora Eshendra [1906] 
|. 1 K. B. 254, 


Practice— Writ of summons—NService out of jurtedictton—Order 
"'" X, B.1 (e). 


Where the defendants agreed to employ for a period the 
plaintiffs, who were insurance agents in London, as their exclusive 
tepresentatives in England and elsewhere, and broke the agreement 
at the end of one year, by a letter sent through the London post by 
their Agent—General, held that there wasa breach within the 
jurisdiction’ of a contract to be performed within the jurisdiction, 
and that an order for service ont of the jurisdiction was nightly 
made under Order XI R, 1 (e). . 


Goldschmidt v. Oberrheinische Moralmerka [1806], 
1 K. B: 878. 


l Practice—Hquitable ‘Ewscution—Receirer. . 

*.. Where the plaintiffs had gota decree against a defendant out 
of the jurisdiction and were unable.to recover the fruits. of the 
decree by any ordinary process of execution, there being no pro- 
perty of the defendants within jurisdiction, and it also appeared 
that debts were owing to the defendant for goods supplied which 
the plaintiff could not ascertain, and which the defendant was 
trying tocollect to avoid garnishee proceedings, Held that the case 
was one in which a.receiver of such debts should be appointed by 
way of equitable executjon. —— . 
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In re Brindly. Heparte Taylor, Sons & Oo, [1906], 1 K. B. 877. 


Bankruptcy—A ssignment—Non-assenting creditor when estopped 
from putting in bankruptcy pelstton—Clause empowering trus- 
tee to give preference to non-assenting credstor—Trading 
with trustee. 


A non-assenting creditor cannot make the assignment by a 
debtor for the benefit of his creditors the basis of a bankruptcy 
petition, if he his acquiesced in the deed, or recognised the trus- 
ee's title, e. g. trading with the trustee, or endeavouring to take 
advantage of a clause in the deed of assignment providing that the 
trustee can give preference to a non-assenting creditor. 


[Heparte Alsop (1859) I De. G.F. & J. 289and Heparte Stray 
(1867) L. B. 2 Ch. 874 followed]. 


Per Cozens-Hardy, L. J. :—Such a clause is improper as pro- 
viding & means of bribing a creditor to assent to the deed, 
and may go far to invalidate the deed altogether. 





In ro Mills Heparte Mills [1006], 1 K. B. 389. 


Barkruptcy—Petitioning creditor dsentstled.to use assignment as 
act of bankruptcy—Petsiion founded on independent act of 
bankruptcy. 


A creditor who is disentitled to use an assignment for the 
benefit of creditors as an act of bankruptcy, can, if.he is nobound- 
by the deed, present & bankruptcy petition founded on an indepen- 
dent act of bankruptcy, though the result would be that the deed 
would be avoided as against the trustee in the debtor’s bankruptcy. 


[Dictum of Lord Cairns, J. in Heparte Stray (1867), L. R. 2 
Ch. 881 adopted. Dictum of Vaughan Welliams, J. in In re Wood- 
roff (1827), 4 Mans. at p. 49 approved J. 
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JOTTINGS AND CUTTINGS. 


Judge Gaynor on Dtvorce.—Judge Gaynor, of Brooklyn, who 
is as full of originality as an egg is of meat, recently commented 
on the divorce question in a way „that may conceivably make it 
easier for those who hold what is known as the'sacramental view of 
marriage to reconcile themselves to the exercise by the civil courts 
of the right to dissolve the civil contract between husband and 
wife. Addressing a jury in a divorce case, he said; “ If these 
people are bound by a sacrament or any religious or church bond, 
you and I are not seeking to sever that obligation. . . . If 
there is a bond of matrimony between these people which, accord- 
ing to their church law, cannot be severed until death severs it, 
we leave that bond scrupulously alone. If you decide for divorce 
in the case, remember you only cut the knot tied about the parties 
by the State’s law.” 

Judge Gaynor made clear a distinction often lost sight of by 
those who question the State's right to dissolve the marriage 
contract. The civil authorities do not attempt to undo any work 
but their own. Recognising in marriage only a civil contract which 
may be, and often is, entered into without any religious ceremony 
whatever, the State assumes the right to name conditions under 
which the contract may be terminated. But it does not presume to 
exercise any authority over the individual conscience. It has nothing 
to do with any bond except the one undertaken with its authority. 
If the parties have recognized & religious or church bond, that 
bond is left untouched by the courts.— The American Lawyer. 


And he lost the case.—Some years ago George K, Peck, for- 
merty of Kansas, after he became general solicitor of the Chicago, 
Milwaukee and St. Paul Railway Company, was called to South 
Dakota to argue an important case before the Federal Court. He 
was accompanied to the seat-of jastice by Alfred Beard Kittredge, 
the local attorney of the company, who has since become a United: 
States Senator. 

Mr, Peck made a final argument and afterwards walked to the 
hotel with the judge of the court. “I like your grgament this 
forenoon, Mr. Peck," the judge said ; “it was a masterly presenta- 


tion of your case, I don't think you left anything. unsaid that 
could have been said." 


o 
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Mr. Peck thanked) theljudge for the compliment, and after- 
wards went to,Mr. Kittredge, elated. “ I am going to win that case, 
Kittredge,” he said. “ What makes you think so?” asked Mr. 
Kittridge. “ Why, PI tell yon on the quiet. Walking with me 
to the hotel to-day, the judge complimented me and added that I 
had left nothing unsaid.” 


« Oh, is that all?’ Mr. Kittredge said. “ Don't let him fool 
you by that kind of talk. We all know him out here, I'll tell 
you a story. 


Once there was a lion tamer whose duty it was to go into the cage 
and put his head in a big lion's mouth twicea day. One day, after 
he had gotten his head in the animal’s month, he asked the keeper, 
in a low voice: ‘Is the lion wagging his tail ? ‘He is’, replied 
the keeper. ‘Then I'm gone,’ said the the tamer. 

It was both a story and a prophecy. Mr. Peck lost his case.— 
The American Lawyer. 


* 
*o* 


A specimen of circumstantial evidence.— Warren, the distin- 
guished lawyer and author, once pro duced a great sensation in court 
by his examination and exposure of a false witness. ‘The witness 
having been sworn, he was asked if he had seen the testator sign the 
will, to which he promptly answered he had. And did you give it 
at his request, as subscribing witness? “I did.” * Was—Did 
you see him seal it with red wax?” “ I did.” ‘‘ Where was the tes- 
tator when he signed and sealed this will?” ‘In his bed." “ Pray 
how long a piece of wax did he use?" “ About three or four 
inches long." “Who gave the testator his piece of wax ?" « Tded.” 
* Where did you get it?” * From the drawer of his desk." ** How 
did he light the piece of wax?” “ With a candle.” ‘ Where did 
that piece of candle come from?” “I got it out of the cupboard 
in his room.” “How long was that piece of candle?” ‘‘ Perhaps 
four or five inches long.” “ Who lit that piece of candle f" “ I lit 
it.” € What with?” “Withia match.” “Where did you get that 
match?" “Op the mantel-shelf in the room.” Here Warren 
paused, and fixing his eyes on the prisoner, he held the will 
above his head, his thumb still resting upon the seal, and said, in a 
solemn and measured tone, “Now, sir, ypon your solemn oath, you 
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saw the testator sign that will; he signed it in bed; at his request 
you signed it as subscribing witness ; you saw him seal it; it was 
with red wax he sealed—a piece two, three, or four inches long; 
he lit that wax with a piece of candle which you procured for him 
from a cupboard; you lit that candle by a match which you found 
on the mantel shelf?" ‘I did.” “ Once more, Sir, upon your 
solemn oath, you did?” Witness, emphatically, ‘“ I did.” Coun- 
sel, addressing the judge: * Your Honor—it’s a wafer."— The 
American Lawyer. 
* 

Position of desclosed principal under wretien contract made 
by his Agent.—The determination of a disclosed principal’s position 
under simple written contracts purporting to be made by the agent 
personally, has given rise to conflicting views!. Of course, even 
though the contract appears to be the agent’s, if from its face there 
may be gathered an intention that the agent shal! not be bound, he 
is not liable. Such, in a recent English case, was found to be the 
fact. Morley v. Makin, 22 T. L. R. 7 (K. B. Div.). But where, prima 
facie, the agent appears to be personally contracting, the accepted 
English Law is that the third person has his option to gue either 
the agent or the disclosed principal, and the latter may enforce the 
contract as his own?. In this country there is no holding on tho 
agent's liability, and what little square authority is to be found on 
the principal’s position is conflicting. This permits an examination 
of the question on principle?. A careless assimilation is often 
made of the case of disclosed principal to the doctrine of undisclos- 
ed principal. The latter, of course, cannot be explained on any 
theory of contract. It isa distinct principle.of the law of agency, 
founded on the practical identification from a business view of 
principal with agent. But when the principal’s name is disclosed 
a different situation arises. Only one*contract is in fact made, 
Here the law of agency makes no peculiar demands, and the law of 
contracts should control in creating but a single lability. 


l. The authorities are collected in Wambaugh’s Cases of Agency 548-582 ; see 
also Barbre €. Goodale,28 Ore. 466 ; Ferguson v. McBean, 91 Cal. 08. 


2. Higgins v. Senior, 8 M. & W. 884, Calder v. Dobell, L. &.6 O. P. 486; see 
also 2 Smith's Lead. Cas. 11th Eng. Ed., 413 ff. : 

3. The rule as stated "by American texi-writer8 accords with the English 
doctrino. Story on Agency § 160, a, Clark & Skyles, Agency 758, 

4. Bce Byington v. Sinpson, 4 Mass. 169. 
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This is so where the agreement is oral; but in case of written 
contracts the “parol evidence rule” asserts itself. This is really 
not a rule of evidence at all, but embodies rules of substantive 
law!. As applied to contracts, it means that a writing expressing 
the terms of the contracts is deemed the conclusive expression of 
intention of the parties. If, then, this rule have any vitality, the 
English doctrine is a clear infringement. The disclosed principal’s 
liability has been defended on two grounds overlapping each other 
somewhat. It is suggested, on the one hand, that the principal 
may use any signature he pleases, and therefore the signature of 
the agent is really the principals. This is a bald mon sequitur. 
Of course the principal may use the agent/s name as his business 
name, and when he does so he is liable?. Further, if the agent’s 
name is the disclosed principal's, the English doctrine giving an 
optional nght against agent or principal is indefensible. T'he second 
argument is, that to show that the principal was in fact meant and 
not the agent, is not varying the instrument, but only explaining 
it®. This is ingenious, but contrary to fact. If X does business in 
his own name, and a contract is made by A, his agent, A cannot 
truthfully be identified as other than A. (If an omitted party may 
be introduced, why not an omitted term of the contract?) As far, 
then, as an action on the contract is concerned, the presumption of 
election to hold theagent should be conclusive, If, however, the 
parties intended that the principal be liable and have simply failed 
to express their intention perfectly, an erroneous legal liability has 
been created through mutual mistake. The case therefore is a 
proper subject for reformation and rescission*. Here the use to 
which parol evidence is put is legitimate—equitable relief based on 
mutual mistake, 'The situation is analogous to the cases where a 
sealed instrument is signed by one partner under mistaken belief 
that allare thereby bound. Equity will give effect to this intention 
by reforming the instrument®. In a bill for equitable relief, how- 





1. Thayer, Prel. Treat. Ev. 897 et seq. 


2. Trueman v. Loder, II Ad. & E. 589. This is also the case in the suggested 
analogy of & dormant partner represented by the ostensible partner’s name. 

9. This line of reasoning is equally applicable to sealed instruments, yet no 
one thinks of applying it. 

4. See Wake v. Harop, 6 H. & N. 788. 

® Bee MoNaughten v. Partridge, 11 Oh. 8t. 223 ; 2 Ames, Cas. Eq. Jur. 220, 
n.2. When the Statute of Frands requires a writings reformation in conformity 
with the oral bargain could probably not be obtained under the prevailing English 
doctrine. See2 Ames, Cas. Eq. Jur. 209, n. 2. e 
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ever, stronger proof of the alleged intent of ihe parties is required 
than in an action on the contract!.—Harvard Law Review. 
+a 

Validity of Trust performable outssde of jurisdiction of ste 
creation.— Where a testamentary trust is created in one state to be 
administered in a foreign state, an interesting question at once 
arises as to which law is to determine the validity of the trust. In 
the case of realty it would seem that the lew res sitae must govern, 
as in all other cases involving the creation of an interest in land?. 
In a trust of personalty, the validity of the bequest should be deter- 
mined by the law of the testator's domicile. Thus, where a gift of 
personalty to a foreign corporation to be invested in land 
is valid by the lew domicilii of the testator, it is not affected 
by the statute of mortmain of the state of administration?. The 
executor may receive the bequest in the former state; the latter 
state does not forbid the investment of the money in land. 
So a testamentary trust, good by the law of the state of 
its creation, is not invalidated by the fact that in the state where 
administration is to occur such a trust would be bad for indefinite- 
ness of object*. And the result is similar where the trust con- 
travenes the rule against perpetuities of the latter state’. Where, 
however, the trust is too remote by the lex domictlis of the testator, 
it is said that 1b is not against the policy of that law to allow the 
creation of a perpetuity abroad, and that, therefore, the trust is 
valid if not opposed to the law of the state of administration ; and 
the sume may be said as to a trust contrary to the mortmain sta- 
tutes of the testator’s domicile’. This result seems based on the 
assumption that the lew domscili of the testator allows the validity 
of such a trust to be determined by the foreign law. Where, 
therefore, the limitation is too remote by both laws, it must cer- 
tainly be void. 


Where an equitable convorsion occurs, the question is more 
intricate. A devise of land on trusts which are invalid by the lew 


l. See Hough v. Smith, 182 Ala 204; 2 Ames, Cas. Eq. Jur. 312, n. 2, 

3. Aoker v. Priest, 92 Ia. 610. 

3. Canterbury v. Wyburn [1806] A. C. 89. e 

4. Handley v. Palmer, 91 Fed. Rep. 948; Fellows v. Miner, 119 Mass. 641; and 
sce Jones e, Haberrham, 107° U. 8. 174. . 

5. Cross v. U. 8. Trast Co., 131 N. Y. 380; Dammert v. Osborn, 140 N. Y. 30, 

6. Hope v. Brewer,136 N. Y.126; Vansantv. Roberts, 3 Md, 119; nnd seo 
Gray, Rule against Perpetuities, žad Ed., 266. 
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ret sitae but accompanied by a direction to sell and invest the pro- 
ceeds on trusts which are valid by the law of the place of adminis- 
tration, has been held invalid!. But the view now generally pre- 
vailing in this country seems to. be that such a devise is valid, if 
immediate and absolute conversion of the property is directed ;? 
otherwise not?. This seems the more satisfactory result, as it is 
but another application of the doctrine that the holding of pro- 
perty in a foreign state on remote limitations is not opposed to the 
law of the domestic state. So devise of land in Italy toa trustee 
to sell and invest the proceeds in English land was held valid, 
even though by the Itahan law land could not be held in trust*. 
The result of this case seems questionable in view of the 
absolute prohibition of all trasts in land by the Italian law, 
though it may possibly be supported on the theory that a trust 
obligation, unaffected by Italian law, attaches to the proceeds of the 
land when sold under the terms of the will. The converse of this, 
involving the conversion of personality into realty, is suggested by 
a recent decision of the New York Court of Appeals: Mount v. 
Tuttle, 84 N. Y. L. J. 1875 (N. Y. Ct. App., Jan., 1906). A bequest 
of personality on trust to be converted into realty in Utah was held 
void under the law of Utah for indefiniteness of object, though by 
the lee domsctlit of the testator it would have been valid. The 
result seems right, since land in Utah certainly could not be held 
on trusts which were illegal in that state5.— Harvard Law Review. 
wh 

Limilation of action for death by wrongful act.—The stpu- 
lation in the statutes giving a right of action for death by wrongful 
act that action must be brought or notice of claim given within a 
certain time, is not a mere special statute of limitations affecting 
the remedy only, but is & substantial condition qualifying the right. 
As regards the question of, when the period begins to run, however, 
all such stipulations may be included in the general terms * limi- 
tations” and “ statutes of limitations.” The solution of this ques- 
tion is dependant upon the form of the statute involved. Where 





1. Freke v. Carbery, L. R. 16 Eq. 461. 

2. Hope v. Bxpwer, 186 N. Y. 126, Ford v. Ford, 80 Mich. 42. 

3. Hobson v. Hale, 95 N. Y. 588. 

4, *In re Pieroy, [1895] I Oh. 83. : 

6. White v. Howard, 46 N. Y. 144. e 

6. Dailey v. New York, eto.. By. Co., 26 N. Y. Misc. 539. Btorn v. La Compagne 
Generale Transatlantique, 110 Fed, Rep. 9986. e 
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the statute is so worded as to effect merely & survival of the de- 
cedent’s tort action for the injury, the limitation must run untiner- 
ruptedly from the time of the injury.1 But the groat majority of 
statutes create an entirely new cause of action?. In some instances 
this new cause of action is given to the widow or children, in which 
case it seems clear that the limitation must run from the time of 
the death®. But where the personal representative alone is given 
a right of action, and the statute provides that a certain limitation 
shall begin to run on the accrual of the cause of action, there is 
some conflict in the decisions. The New York Court of Appeals 
recently held, by a divided court, thet the limitation begins to run, 
not at the death of an intestate, but atthe appointment of his 
administrator. Crapo v. The City of Syracuse, 76 N. E. Rep. 465. 


The dissenting opinion rests largely upon the position that it 
is undesirable and against the policy of all statutes of limitations 
to leave it in the power of the next of kin to postpone the suit 
indefinitely by delaying to have an administrator appointed. 
This argument has added force in that the next of kin, as desig- 
nated by the statute, are the real beneficiaries of the suit, and it 
seems equitable that the suit by the administrator, practically a 
mere trustee, should be barred by the laches of the cestuis. This 
view has generally been adopted by legislatures for, by far the 
greater number of statutes provide that the snit shall be barred 
in 4 certain period after the death*. But cun this result be reached 
when the statute provides that the limitation shall run from the 
accrual of the action? It has been reached, on the ground that 
the legislature must have intended the same result in both cases’, 
Buf it is hard to see how the words of the statute can fairly be 
construed so as to give this result. The cause of action must 


a VS ————— 
1. Sachs v. City Sioux City, 109 Ia. 224 of Needham v. Grand Trunk Ry. Oo. 
38 Vt. 294, 306. 


2. Pittsburgh, etc. Ry Oo. v. Hosea, 152 Ind. 412,—see 15 Harv. L. Rev. 864, 
8. Western, etc., R. B. Co. v. Bass, 104 Ga. 990. 


4. County v. Pacific, eto. Co,, 68 N. J, Law 278; George v. Chicago, etc. Hy. 
Oo., 51 Wis. 608: Lake Shore, etc. Ry. Co. v. Dylinaki, 67 IJ. App. 114; Taylor v. 
Cranberry, etc. Co. 94 N. O. 526. Some statutes expressly make the limitation on 
the new cause of action run from the time of injury. Buglund v. Anderson, 30 
Minn. 886. e 


5. Carden v. L. & N. R- R. 10, Ky. 118, 
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accrue to the personal representative, since he alone is authorized 
to sue, and so how can there be any accrual of the cause of action 
until his appoiniment ? Moreover, though a cause of action may 
exist in some one who is for the time unable to enforce it, there 
can be no conception of a cause of action, that does not exist as a 
right of some person. Thus, it seems, the reason that unity of 
ownership of dominant and servient tenements extinguishes the 
easement, is that, as no man is able to havea right against himself, 
so there is no person to whom the right may adhere, and the 
right cannot exist unattached*, This conclusion is supported? by 
the analogy of the case where a trespass is committed against the 
estate of the deceased, when it is held that the statute of limitation 
does not begin to run until the appointment of the administrator®. 
—Harvard Low Renew. 


* 
* + 


Animals—Damage to persons by antmals— What amounts to 
keeping and harbouring a dog.—The plaintiff, who was bitten by a 
vicious dog at large upon the street, brought action against the 
defendant. The defendant was not the owner of the dog, but 
permitted her porter, who worked upon her premises, to keep it 
thereon, both having knowledge of its vicious propensities. The 
jury found for the plaintiff. Held, that the question whether the 
defendant kept or harbored the dog was properly submitted to the 
jury, and that the verdict will not be disturbed. Barklow v. Avery*. 

Even at common law one who keeps or harbors a vicious dog, 
knowing its vicious propensities, seems to be responsible for its 
actions, although he is not the owner. M’ Kone v. Wood!, Bunds- 
chuh v. Mayer®. But now this lability is quite generally imposed 
or defined by statute. Yet precisely what constitutes “ keeping or 
harboring” has been usually left to the courts to define. Ina few 
cases the language used by the courts would sustain the rule that 
merely to permit the dog to remain upon the premises constitutes 
a “harboring.” Jacobsmeyer v. Poggemoeller?. But the better 


1. Sherman v. Western Stage Co., 24 Ta. 515. 

2. Andrews v. Hartford, eto. B. Co., 84 Conn. 57 t Barnesa v. City of Brooklyn, 
33 N. Y. App. Div. 520. 

8. Bucklin e. Ford, 5 Barb. (N. Y.) 893. 

4. * 80 B. W. Rep. 417 (Tex., Civ. App.) , 

5. 5O. £P. I. ° 

6. 81 Hun. (N. Y.) 111. 

7. 4 Mo. App. 560. " 
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and generally accepted rule seems to be that the question is one of 
fact for the jury; who are to decide in the light of all the evidence 
Whittemore v. Thomas!. And the test usually given them is that 
the dog must have been in the possession or control of the defend- 
ant asa domestic animal. Cummings v. Riley*. Or, if kept by 
servants or agents, the dog must be kept in some sense for the 
defendant/s benefit. Baker v. Kinsey? and Collingills v. City of 
Haverhsll*.—Harvard Law Review. 


Banks and Banktng—Collections—Cheque sent to Drawee Bank 
for Collection.—The plaintiffs deposited a cheque with the defend- 
ant bank for collection, and the latter forwarded it in accordance 
with the usual custom of the locality to the drawee bank. In pay- 
ment, the latter sent New York exchange, which owing to its sub- 
sequent insolvency was not honored. Held, that the custom is un- 
reasonable and will not relieve the defendant from liability for 
any damages rosulting from its action. Farley National Bank v. 
Pollock & Bernheimer?. 


Whether the collecting bank is regarded as an agent or, 
according to a sounder view, as a trustee of the claims against the 
debtor for the benefit of the depositary bank, the Alabama decision 
is clearly right. Under either relation one of the depositary bank’s 
duties to the depositor is to select; its correspondent with due care. 
German National Bank v. Burne®. Though the drawee bank is not 
liable to the holder of an uncertified cheque, its adverse interests to 
the drawer make it probable that the duties following presentment 
and dishonor of a cheque drawn on itself will not be diligently 
expreised ; therefore it is not a suitable correspondent to select for 
that purpose. American ete., Bank v. Metropolitan etc., Bank’ ; 
contra Indig v. National City Bank® ; selection is unreasonable, 
custom will not excuse it. American, etc., Bank v. Metropolitan, ete., 
Bank’, Prideauw v. Criddle?. A second ground for holding 
the defendant liable is that a bank has no authority to accept pay- 
ment of a bil sent for collection in any form but money. 
Fifth National Bank v. Ashfarth!®. Tf a bank does so accept, the 





1. 163 Mass. 347. 6. 12 Ool. 589. 

2. 52 N. H. 868. . 7. 71 Mo. App. 451. ° 
3. 88 021.6081. 8. 80 N.Y. 100. 

4. 198 Mass. 218. 9. L.R., 9 Q. B. 483. 

5. 89 So. Rep. 612 (Ala) e 10, 193 Po. St. 212. 


6 
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depositor should have the right to-treat the transaction as a col- 
lection and charge the bank as a debtor. Fifth National Bank v. 
Ashforth, supra; contra Russell v. Hankey!. For & discussion of 
the general relationship on collection, see 18 Har. L. 800.— Harvard 


Law Review. * 
7 +% 


Criminal Law—Grounds for Granting New Trial—Reading 
of Newspaper by Jurors.—In a trial for murder the jury returned 
a verdict of guilty in the first degree. The defendant sought a new 
trial on the ground: that several jurors druing the trial had read a 
newspaper article upon the case exhibiting a strong bias against 
him. Held, that though the reading of the article was misconduct 
it furnishes no ground for a new trial, since the rest of the record 
80 clearly establishes the defendant’s guilt that whether the jury 
read thearticle or not, they could have returned no other verdict. 
One justice dissented. State v. Williams. 


In general an appellant, to obtain a reversal, must show not 
only that error occurred, but that he was substantially prejudiced. 
thereby. Milby v. United Stutes?. The fact that one or more jurors 
during a trial for felony read newspaper comments on the crime or 
case is generally conceded to be misconduct. Moore v. State*. Yet 
if it appears that the comments were either favorable to the appel- 
lant or not of a nature to prejudice the jury against him, this 
will not be ground for reversal. United States v. Reid’. If how: 
ever the nature of the article read was such as might have aided 
the jury in arriving at their verdict, the great weight of authority 
is that a new trial should be granted. Mattox v. United States* ; 
People v. Stokes’. It seems just that where the rest of the recerd 
independently establishes the defendant's guilt beyond. a reason- 
able doubt, there should be no reversal for error as to a point of 
law. Milby v. United Stajes, supra. But whether a similar rule 
should apply to prejudicial misconduct by the jury is questionable 
on grounds of public policy. By the weight of authority at any 
rate prejudicial misconduct is absolute ground for reversal. Com- 
monwealth v. Landis®.—Harvard Law Review. 


6.T. B. 12. ° 5. 12 How. (U, S.) 361. 
405 N. W. Rep. 265 (Minn). 6. 4406 U.S. 140. 

120 Fed. Rep. I. 7. 108 Cal. 198. 

86 Tex, Or. App. 88. 8. 12 Phila. (pa.) 576. 
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Deceit — ParticularCases—Negligently Dealing with Worthless 
Note.—The defendant, after forging a promissory note with intent 
to defraud any one to whom it should come, negligently left it 
where a wrongdoer found it. Later, the wrongdoer put it into 
circulation. The plaintiff, a bona fide purchaser, brought an action 
on tort. Held, that he has no cause of action. Costello v. Bar- 
nard!. 


The first requisite of deceit is a representation by the defend- 
ant to the plaintiff or to the class to which the plaintiff belongs. 
See Polhill v. Walter*. Here the defendant was merely preparing 
` to make a representation to the plaintif. In a somewhat analo- 
gous case of libel, if a defendant should carelessly leave a defama- 
tory document on his desk where a third person might reasonably 
be expected to see it, and some third person did see it, that might be 
a sufficient publication. See Odgers on Libel and Slander, 4th ed., 
156. But in a case like the present, it is far more difficult to 
maintain that the defendant should be held liable, if some wilful 
intervening person should take active measures to lay before the 
plaintiff a representation which the defendant himself was merely 
preparing to take. And an action for negligence, eo nomine, could 
not lie here, because the negligence was not the proximate cause of 
the damage. That a general fraudulent intent accompanies the 
negligence ought not to create an absolute liability. If A, after 
loading a gun with intent to shoot B, negligently, leaves it where 
© finds it, ànd if C then wilfully shoots.B, A could scarcely be 
held liable to B. Butcf. Meade v. C. R, I. & P. Ry. Co.,3— 
Harvard Law Review. 


Hvtdence—Confesstons—Necessity for Corroboration—The de- 
fendant was charged with forging a warranty deed and, while 
under arrest, made a full written confession of his guilt. At the 
trial no independent evidence whatever was given to prove the 
forgery. Held, that the confession alone was insufficient to sustain 
a conviction. Blackerv. State*. 





-— — — — e — — — M — — —À 








1. 34 Banker and Tradcaman 195 (Mass Sup. Cu Jan, 8, 1904). 
2», 8 B, & Ad. 114. : 

3. 68 Mo. App. 92, 1Q1. 

4. 105 N. W. Rep. 802 (Meb), 
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The view of the early common law was that a confession, being 
so strongly against interest, was the most reliable kind of evidence. 
Bee Attorney-Geéneral v. Mico’. It is reasonably clear that until the 
last century extrajudicial confessions 1 in England were received in 
evidence without corroboration. “Of. Hulet’s Trial*. This is, perhaps, 
the present English rule, except in cases of homicide Rex v. Unkles*.: 
While the point is still unsettled:in a few American jurisdictions, 
the great majority of courts probably influenced by a desire to . 
guard against false confessions aud to increase the humanity of 
the criminal code, will not receive an extrajudicial confession with- 
out corroborative evidence. Of these, some hold that any related 
facts consistent with the truth of the confession are sufficient to 
supportit. Bergen v. People*. The greater number require indepen- 
dent evidence of the corpus delicti itself. Jonson v. The State®. 
A few require evidence not only to prove the criminal act but to 
show the defendant's connection therewith. Harris v. The State®, 
The first of the three views just noted seems preferable because it 
lets in valuable evidence without unnecessary caution.— Harvard 
Law Review. arj 

Pledges—Duty of Pledgee to sell—Request by Pledgor. —In 
answer to a suit on a note the defendant alleged that upon the 
maturity of the note he had requested the plaintiff to- sell: the 
shares of stock pledged with the plaintiff as security, and that the 
stoek, if then sold, would have been sufficient to pay all claims of 
the plaintiff upon the note. Held, that this is a good defence. Bank 
of. Pittsburgh v. Porter’. 

It is more commonly said, there being one or two holdings 
and several dicta to this effect, that a pledgee is under no du 
sell the pledge at the request of the pledgor. Cooper v. Simpson? ; 
Mueller v. Nichols?. Yet it seems desirable to hold that by his 
acceptance of the pledge the pledgee becomes bound to sell it at the 
request of the pledgor, the principal debt being due, provided 


1. Hard, 187, 189 

5 How. St. Tr. 1186, 1189. 

lr. E. 8 C. L. 80. 21 see 23 Wigmore Ev., 2070, not 
17 Ill. 420. 





59. Ala. 37. 

28 Tex. App. 308, 

36 Pitish, Leg. J. 169 (Pa., C. P., No, 3, Allegheny Co., Nov. 25, 1906), 
41 Minn, 46. 

60 IU, App. 668. . x 
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that the market value of the pledge exceeds the principal . debt. 
Cf. Moore v. Brooks! and see Richardson v. Insurance Co*. In cases 
where the market valueof the pledge is less than the principal debt, 
the pledgee should not be subjected to any duty to sell at the 
pledgor’s request, since the pledge, too, has an interest in the 
pledge, and should not be deprived of the chance of an increase in 
the value of his security. But the moment the value of the pledge 
exceeds the amount of his debt, he no longer has any interest to 
serve in not selling the pledge, and therefore should not be allowed 
needlessly to embarrass a pledgor who is unable to redeem by sub- 
jecting him to the risk, often the certainty, of depreciation of the 
pledge. Of. Story on Batlments § 320.—Harvard Law Review. 

Torts—Nuisance— Printing machinery $n district devoted to print- 
ing trade.—The plaintiff resided in a district almost entirely devot- 
ed to the printing trade. No appreciable disturbance, however, 
had been caused to the plaintiff at night. The defendant erected 
ina house adjoining the plaintiff’s an improved modern printing 
machine which was run at night when necessary, and the noise 
from which caused considerable disturbance to the plaintiff. Held 
that the injunction granted by the court below on the ground that 
the defendant is maintaining a nuisance will not be set aside. fius- 
luner v. Polsue ad Alfiers?. 


Every land owner has a legal right to have the air above his land 
free from such atmospheric vibrations, caused by an improper use 
of adjacent land, as produces in ordinary persons material bodily 
discomfort. The determination of what constitutes a reasonable 
and proper use of one's land depends on a' weighing of the conflict- 
ing rights of a landowner to the undisturbed enjoyment of bis 
property ,of the neighbour to carry on suitable and useful occupations 
and of the public to have industrial development unhampered by 
positive law. The English courts seem.inclined to over-emphasize 
the first of these rights in comparison with the other two. See 
Bamford v. Turnley*. But cf. Christie v. Davey’. 

The question to be answered on the particular facts of each case 
‘is this ; is the disturbance to the plaintiff's person or property such 

1. 3 Pa. Co. Ct. 6 3. (1906) I Oh. 284, 


2. a7 € Grett. (Va) 749, "753. € 3B.& B. 62. 
(1898) 1 Ch. 316. 
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as he ought to acquiesce in as one of the unavoidable inconveni- 
ences of living in society ? Obviously, then,a useful occupation 
which would constitute a nuisance in a residential district might 
not be unlawful in another locality largely devoted to that occu- 
pation. Cf. Gilbert v. ShowermdW!. Robinson v. Bangh?. In the 
present case the lower court seemed to recognize this distinction 
in the rules of law ; and while the upper court refused to set aside 
the injunction granted below, it expressed the opinion that it would 
have decided differently on the facts.—Harvard Law Review. 


* 
os 

International law as part of the municipal law.—P ublio, interna 
tional law, as distinguished from municipal law, is the body of rules 
which control the conduct of independent states 1n their relations to 
each other. Itis a disputed question whether international law, as 
thus defined, can properly be called law, if Austin's statement be 
accepted that law is & command imposed by & sovereign and 
enforced by a physicalsanction. See 18 Harv, L. Rev. 470. What- 
ever view may be taken as to the nature of international law when 
itis applied to disputes between independent states, there is no 
question but that its rules are law in the strictest sense in the courts 
of both England and the United States in cases in which private 
litigants are interested. It has long been held in such cases that 
the principles of international law are a part of the common ‘law, 
recognized and applied whenever necessary to work out the rights 
of private parties. A creditor’s attachment against the ambassador 
of a foreign power is invalid at common law, because international 
law gives diplomatic representatives immunity from such proceed- 
ings. Triquet v. Bath*. It is à crime at Common law for a subjecteto 
violate the duty of neutrality imposed on his sovereign by the rules 
of international Jaw. Gideonhenfield’s Case?. These cases and others 
illustrating the same prificiple are cited by Mr. J. Westlake in a 
recent article* :—Js international law a part of the law of England, 


Mr. Westlake points out that an exception to the general rule 
that courts administering municipal law will, in proper instances, 
apply the rules pf internationallaw, has been established in Eng- 

"4 Mich. N. P. 648. 3. 8 Burr. 24 N. 8. 
91 Mich. 390. 4 22 La Quar,*Rev. 14 (Jan, 1906). 
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land within a year. See West B. and Central Gold Mining Co.v: Rew’. 
In that case relief was denied to the plaintiff, a British subject, 
who alleged, through a petition of right, that an obligation rested 
upon the English Crown, as successor to the South African Ropnb- 
lic, to pay him for gold commandeered by that republic before it 
was annexed to England. It seemed to be admitted that interna- 
tional law would have put England under a duty to repay the gold 
if it had belonged to an alien, and the court based ita decision on the 
ground that annexation was an act of state and the judiciary had 
no authority to question the validity of such acts. Mr. Westlake 
admits the correctness of the constitutional principle that in England 
executive acts are not subject to review by the courts, but he points 
out that the court would not have been attacking the validity of 
the act of state by granting the petition. The court should have 
recognized the validity of the annexation, but should have then 
proceeded to decide what consequences followed the act. By hold- 
ing that the new government became successor to the obligations 
of the old, the court would not have encroached upon the preroga- 
tives of the Crown, as the state department had made no pronounce- 
ment on the subject. The writer traces the growth of the doctrine 
which resulted in the decision under discussion, and the investiga- 
tions show that the court made an unfortunate application of a 
dichum in an earlier English case. The English law, as it now 
stands, seems to bein opposition to that of this country. The 
United States Supreme Court has no authority to interfere with 
executive acts as long as they are constitutional, yet it does not 
hesitate io assume jurisdiction over cases involving the conse- 
quences of those acts, and to apply the rules of international law, 
even though the United States is one of the parties whose rights 
are involved. See United States v. Percheman*.—Harvard Law 
Review. 
* | 

Young Law Graduates Getting a Start in the City of New 
York.—I arrived in NewYork on a morning train from Washington 
and went toa moderately priced hotel. A friend who is a department 
official in Washington had given me a letter or two,to some young 
lawyers who are connected with some of the large law firms of 
the city. ee 


l. 1905,8K.B.391, e 2. 7 Pet (U. 8.) 51. 
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About 10 o'clock I called on one of these young fellows. He 
was a bright appearing, though quiet, young man. I informed 
him I had a letter from one of his friends. He took the letter, 
read it, laid it down on his desk and quietly asked what he could 
do for me. 


“ Tf it is nob taking up too much of your time, I would be 
very mach obliged if you woald tell me what the chances are for 
a young law graduate to get into practice in New York,” I said, 


* Do you mean what are his chances if he starts into the 
practice alone, or what are his chances of getting a position as law 
clerk in some law office in the city ?" he asked. 


* What his chances are both ways," was my rejoinder. 


He looked out of the window for a moment as though he were 
collecting his thoughts, and then said :— 


'* A young fellow starting into practice by himself has practi- 
cally no chance to succeed for many years. Lt he had to depend 
upon his practice alone, he would starve very soon. 


* It would not be advisable fora young man to start in practis- 
ing law in this city by himself, even though he had money to 
support himself for ten years, T doubt if he could ever make a 
real success of it. 


* The way most of the young men get to practising law 
here is to secure aclerkship in some law office, There are many 
firms of lawyers to-day who want good young graduates as law 
clerks in their offices." 


“You think there would not be much trouble in getting a 
clerical position witha good law firm, then?’ I asked. 


* | would not say that you might not have trouble," he replied, 
“but you would eventually, within a month or two, be able to get 
& position with a good law firm. You might get a position the 
first day ; it might be a week or two, and possibly two months, but 
there are some vacant positions every day waiting to be filled." 

“Is it the practice to pay a law clerk any salary when he first 
startg ?? 5 

* Some law firm will not pay a law clerk anything when he 
first begins. , One firm I know of has a number of law clerks 
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who are graduates of the Harvard Law School, but’ they: get no 
pay to start with; Most firms, however, will, pay a beginner a 
small salary, at first. It may not bemore than 7$ or 8g ewer 
and in no case. much more than $ 10. 


* Would you advise a young fellow to try to get im with a’ 
large firm one which employs many law clerks, or would ït be 
preferable to get & clerkship in a smaller office ?". 


* My preference would be a large firm," he dnswered, 


“Well, wouldn’s a beginner be greatly handicapped as a clerk. 
in a firm which employed a large number of law clerks ; wouldn't 
he be buried, as it were, and have praotically no chance to show 
what hefeally could do; might he not bea clerkon a emall salary 
for years ?” 


“I think that would all depend upon the man. If he has’ 
ability, itis bound to be found out. If he is a student, his work 
wil show it. And ifhe isa laggard, it won't be long before he 
will be hunting a new position,” was his reply. 


* How long will it be before x wil get a raise in salary ?" 
was my next question. 


* Usually I think he might reasonably look for a raise inside 
of a year to $ 12 or $ 15,the second year to $20, and the third 
yearabout $ 25 or $ 80, Attor four or five years, if he has made good 
he ought to be getting $ 250, and after ten years he is either get- 
ting $500 at least or he has started a partnership with some 
other lawyer.” 


" « Are there not many old aud experienced law clerks who 
receive but a small salary ?” 


* Of course, there are mediocre clerks who never command a 
large salary, and some really good men are content to plod along 
on a small salary,” was his TEDL: 


After learning that there was no opening in the office with 
which this gentleman was connected, I called on*«another young 
man, who is employed by a large firm of lawyers located in 6ne of 
the tall office buildfngsin Wall Street, I hada’ létter from my 
friend to this young man sso, |. ss 2022215 

4 
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While the greetings ofthe young man with whom I had just 
talked wererather cool, and the information I had secured was only 
in response to questions, the manner of the young man with whom 
Inow began to talk was in mgrked contrast. He had the look 
around his eyes which denotes the hard student, and the open law 
books and papers on his desk showed that hemust be very busy. 


However, he spoke to me very cordially and volunteered most 
of theinformation which I had already secured from the first man 
by questioning. His opinion as tothe advisability of getting a 
clerkship ina large law office was about the same as the other man's, 
though hedid say that he had known of one or two instances 
in which a young lawyer had got a clerkship with an old lawyer, and 
the young fellow had been finally taken into partnership, and 
when the old pratner died had succeeded to the practice of the firm, 
so that within a very few years he found himself blessed with a 
practice that other firms had struggled twenty or thirty years to 
secure. Such instances, however, he said, were very rare. 


I finally asked him if there was a vacancy in tho office of the 
firm with which he was connected. He replied that hedid not 
know, but if I wished he would introduce me to the managing part- 
ner, who would tell me if there was & chance for my employment. 


We wentin to the office of the managing patner ; I was intro- 
dnced,and requested to sit down. 


* Where did you study law ?” the managing partner asked 
shortly. . 
* In the law schools at Washington,” I replied. i 
* How long?" he asked. 
* Four years’ work, "I answered. 
"* Did you flunk one year, or take post-graduate work ?” he 
asked. 


* Post-graduate work. I actually studied but three years, 
however, taking up two years work in one year. ” 


“« Have you been admitted to the bar?" he required. 
. “ Yes;in Washington and New York.” ° , 
* Are you an expert stenographer P? uo eeey so 262 2Ii 


M 
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‘Am a pretty good stenographer, but would rather not have 
any shorthand work to do. If I practice law, I want to have 
nothing to do but law work. I don’t believe I would care to mix 
the two.” 


* You are probably wise in that decision, ” he said. ‘4 However, 
we already have one young man under consideration of the vacant 
position. You might leave your address, and, if anything turns 
up later, will be glad to communicate with you.” 


I thanked him and returned. When I returned to the room of 
the young man who had introduced me, I found he had been tele- 
phoning to several law offices to see if they wanted alaw clerk. It 
appeared that three different firms wanted clerks; one of them 
wanted two clerks. | 


I next called on a firm of lawyers whose name had been 
given to me. This firm had offices in a large building on Nassau 
street. 


I sentin & card to one of the firm, and received word that he 
could see mein afew minutes. Shortly after I was shown into 
his office, and told him what my errand was. He said he had no 
vacancy for a law clerk, but if I could keep: books double entry he 
would give me $ 12 a week. 


“I can keep books," I said, but I want a position where I 
wil have only law work to do, and where I might have an 
opportunity to do some practice for myself, if occasion offered. 


* Well, a good live man on those books would have several 
honrs a day to do practising for himself." : 


I did not doubt that I would eventually be able-to get a 
position where I would have only law work to do, and so passed 
up this job. : 
^ I then called on the firm that wanted two law clerks, I 
found that this firm employed many law clerks. ‘The managing 
partner informed me that they had filled both positions, the last 
but fifteen minutes before. 


He talked to me. very pleasantly, however, about ge£ting a 
position with some Other firm. I asked him if he knew of a firm 
that might want a law clerle, and after thinking a moment he gave 
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thv names: of: two. or three firms, but they were the same ones 
whoseciames had beeu given to me before.. 


The nek day I looked ¢ over the js of firms P had to call on, 
and picked ont one of the best known firms in the city to visit 
first. . I went to their officés on Wall street and asked for one of 
the membersof the firm, and after.a short wait was shown in: 

When I stated my business he said that one of the other partners, 
mentioning him, was the managing partner, and I had better see 
him. He rang for a boy, who showed me to the other partner. 
Upon entering I was asked to sit down, and in an abrupt manner 
the pariner asked the nature of my business, ‘I said to him : :— 


“J understand - you are RT for a law clerk.” 
“ Who told you that ?" he said quickly. 


T gave him the names of the two: lawyers who had referrod 
me to that office." 


‘All right ; tell me what you have done?” he said. 


a told him of my law studies, where I had graduated, and my 
experience in other likes of work. 


u College graduate ? asked le 


* Business college only,” I answered. . 


i 

"Can't promise you anything now ;' leave your address; 
suppose you write us im & week or two; will see what we can do 
then," was his closing remark. 


I called on two or three other Beng with very little encoar- 
.agement.. One man asked meifl knew anybody in New York, 
I told him'I did not know many people. ‘He then. said they had 
no position vacant. If I bad known business men here who would 
give business to the.firm, a vacancy would very soon have been 
found ‘for me. He said, "uit the law business was. rather a cold 
proposition in New York, to which I agreed completely. 


When I returned to the hotel thatinight I found a telephone 
anesBsage waiting for me, to call up' the firm I bed visited first that 
morning, -,Thẹ next morning I called it. up,’ received an .offer of 
8 10 a week, and accepted it.—The American Law Reviews - 
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Selection of Judges by the Bar.—The choice of judges by 
political] bosses does not commend itself to thoughtful citizens. 
It is obviously not approved by the real sentiment of the 
great body of. citizens. This is shown in New York State by 
the growth of public sentiment in favor of renominating every 
good judge of the highest courts when his term expires, with- 
out regard to his politics. Nevertheless, when a new judge is 
to be chosen, politics continues to play an important part, Insome 
instances, at least, the nomination is dictated by a political boss to 
whom a candidate must be politically and personally acceptable, or 
else, however great his fitness for the Bench, he cannot by any 
possibility be nominated. The influence of the Bar and of the pub- 
lic has, of course, been felt to a greater or less degree in such 
matter, because the boss, if wise, will not too strongly defy them, 
But the result is that, while in most instances good men have been 
chosen to the Bench, the nominations have been distinctly political, 
and every man has known that he must not oppose the boss if he 
has any ambition to become a judge. This, atthe least, does not 
conduce to popular faith in the non-partisanship and independence 
of the judges. The influence of the membersofthe Bar under 
such a system is too much divided and diluted to be properly 
effeotive. 


À hopeful, and what bids fair io be a notable, beginning of 
an advance toward non-partisanship and freedom from favoritism 
in the selection of judges was recently made in an address to the 
Bar Association of Rochester, N. Y., by Hon. John D. Lynn, who 
declared : ‘“ The Bar should exercise a controlling influence in the 
selection of judicial officers. We have the best means of making 
that selection wisely, and the people will thank us for our advice, 
and will be glad to follow onr lead.” As a result, and committee 
was appointed to devise a plan by which the Bar might co-operate 
and exercise & united influence in the selection of judicial officers, 
A meeting ofthe Bar ofthe judicial district has been called for 
thé. purpose of presenting a list of candidates to the governor, 
from which he may make an appointment to fill an existing vacancy 
‘on the Bench of supreme court.’ Since this momént was inaugu- 
rated, in Rochester; & similar movement has been started in New 
‘York: City,:, How much suth moveménts as these may amount to 
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will, of course, depend entirely upon the Bar. In districts where its 
memi ers are so saturated with politics that they cannot consent to 
subordinate their partisanship to a desire for the highest grade of 
independent and ‘able judges, the movement will fail. Lawyers who 
dare not offend the boss of their party, or those whose ideas and 
ideals of public service are such that they count an alliance with 
him -best for their own interest, will not engage warmly in such 
a movement, even if they dare not openly oppose it. There are 
states in which the degrading influence of the political boss has 
never had away inthe selection of judges. The temper of the 
people suggests, at least, the hope that this may become true in 
very state. 


There is one particalarin which a choice of a judge by the 
Bar may be too conservative. There will doubtless be a tendency 
to choose men who have already achieved their eminence and passed 
the period of growth. The greatest judges are seldom made of 
meu who go on the Bench late in life, but they are made of men 
who go on the Bench in the flush of ambition and energy and 
before their period of growth has ended. It takes discrimination 
to select such a man, and the Bar iu a body, is more likely to 
prefer a man whose eminence is already achieved though his growth 
is ended. But it can hardly be doubted that any judge selected 
by the Bar as a body will bea man of ability and character, and 
if the lawyers of all parties have united in declaring that he has 
the requisite ability and character, the people will not question 
their decision, Nothing could tend more strongly to increase 
the dignity of the Bench and the confidence of the people in it, 
—Case and Comment. . 

"^ 

Notice to determine yearly tenancies.—It is a familiar truth 
that the small points arising in practice often present great techni- 
cal difficulty, and this is strikingly illustrated by the question of 
the notice required to determine a yearly tenancy. It is, of course, 
entirely a matter of contract, and the parties may stipulate that 
the tenancy may be determined by any length of notice, expiring 
at any time of the year. ` But if they agree upon the length: of 
notice and do.not specify the time of its expify, it is settled that it 
can only be given so as to determine the tenancy at the end of a 
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current year from its commencement. This rule dates from the 
judgment of Lord Mansfield, O. J., in Doe v. Donovan (1 Taunt 555) 
where it was held that under a letting of a house from year to 
yoar, to quit at a quarter’s notice, the quarter must expire with a 
year of the tenancy. If, however, the letting is not yearly, but is 
for a shorter time, as from six months to six months, and a six 
months’ notice is required, then it may expire at the end of any 
such period. In Dos v. Grafton (18 Q. B. 496) it was held that the 
tenancy was of this nature, notwithstanding that the rent was re- 
served at a yearly rate. But in general, where the rent is reserv- 
ed at ayearly rate, though payable half-yearly or quarterly, a 
yearly tenancy is created, and this is not altered by the fact that 
the parties have agreed to determine the tenancy on a short notice : 
King v. Hversfield [46 W. R. 51; (1897) 2 Q. B. 475]. In Soamee 
v. Nicholson [50 W. R. 162; (1902) 1 K. B. 157] the tenancy was 
at arent payable quarterly, and was “subject to three months’ 
notice on either side at any time to terminate this agreement." 
Notice was given to terminate the agreement in the middle of a 
quarter, and it was held to be good. “Always to be subject to 
quit at three months’ notice" was, indeed, held, in Kemp v. Derrett 
(8 Camp. 510) to allow only of a notice expiring with a quarter of 
the tenancy, but the words “at any time” are appropriate to give 
the parties greater freedom, and to enable them to determine the 
tenancy by the agreed notice expiring on any day in the year. On 
the other hand, where these words are wanting, two recent cases 
show that the old rule still exists, and that the notice must expire 
at the end of a complete year of the tenancy. In Diwon v. Brad- 
ford, &c., Cool Supply Soctety (1904) 1 K. B. 44, &house was let at 
à yearly rental—'* three months’ notice on either side to terminate 
this agreement"—aud it was held by the Divisional Court (Lord 
Alverstone, C. J., and Kennedy, J.), relying on Doe v. Donovan 
(supra), and distinguishing Doe v. Grafton (supra), that the tenancy 
was a yearly tenancy, and that the three months’ notice to quit 
must expire with a year of ihe tanancy. A like result has been 
arrived at by Jelf, J., in Lewis v. Baker (1905) 2 K. B. 576), where © 
premises were let `“ until such tenuney shall be detegmined as here- 
inafter mentioned" as a.yearly rent payable quarterly ; and it was 
agreed that either pérty might determine the tenancy ly three 
calendar months’ notice in writing. It was argued that the express 
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letting until the determination of the tenancy excluded a yearly 
tenancy, but Jelf, J., declined to accept this view. It was a yearly 
tenancy determinable only by the prescribed notice at the end of 
a year.—The Australian Law TWmes. 


Acceptance by King’s Counsel of Judge's Office :—But does the 
acceptance of the office of a judge work a resignation of the 
office of King's Counsel? And, if so, why does not a retired 
judge also lose his status as a barrister-at-law ? No doubt 
as long as a man is & judge it is incompatible for him to exercise 
the office of King's Counsel. Itis equally incompatible for him to 
exercise the office of à barrister. But no one has ever pretended 
that by accepting the office of a judge a man ceases to be a barris- 
ter. Onthe contrary the early history of the law seems to shew 
that transitions from the Bar to the Bench, and from the Bench to 
the Bar were frequent, and thatthe right of a judge who retires 
from the Bench to resume practice at the Bar asa barrister has 
never been questioned. The mere incompatibility of the office of a 
King’s Counsel and that of a judge seems, therefore, to prove 
nothing. Is not the proper view that so long as a man is a judge, 
his rights to the status of King’s Counsel] is in abeyance, or ig 
merged in the superior dignity? If so, why is he not entitled to 
resume his status at the Bar, and claim precedence as King's 
Counsel on retiring from the Bench ? 


A County Court judge is a judge of a Court of record both 
here and in England, and although the office and dignity are in- 
ferior to that of a judge of the Courtof Appeal and the High 
Court, he is still a judge debarred from practice, entitled to a 
pension, etc. In England 18 out of 57 County Court judges have 
the letters K. C. after their names in the tests of the writs of 
their respective Courts. 


The Committee in dealing with this point, consider that be- 
cause these judges are appointed by the Lo:d Chancellor and not 
by the King, that that fact accounts for their retaining the title 
of K. C. although the incompatability of their acting as such while 
occupying the.position of County Court judges is just as obvious 
as it ts in the case of a judge of tl:e Supreme Court of Judica ure, 
In Canada both classes of judges are appoinfed by the Crown, but 
we fail to see that that makes any difference. 
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The supposed analogy" between the offices of King’s Counsel 
and King’s Serjeant is probably illusory, and we doubt whether 
any Canadian Court would recognizeit. For, as the Committee’s 
report shews serjeants-at-law were formerly appointed by the 
King's writ or patent, and the office ‘was not vacated by the accept- 
ance of a judgeship. And, though the exercise of the office was 
in abeyance while the serjeant was a judge, on his retirement from 
the Bench he was entitled to resume practice as a serjeant-at-law. 
This seems to furnish a much more reasonable analogy than the 
case of King’s Serjeants on which the Committee rely. The 
King’s Serjeants were specially appointed from among the serjeants- 
at-law, and as appears from Serjeant Pulling’s book, p. 40, acted 
“like the Attorney-General, not only as the legal adviser or Counsel 
of the Sovereign, but as the Crown advocates or pu blic prosecutors.” 
It was apparently not & mere general retainer like that of King’s 
Counsel, but an appointment to an office to which certain duties 
were assigned simular to those of an Attorney-General. 


There are obvious reasons why a King’s Serjeant, when ap- 
pointed to the Bench, should be deemed to resign the office of 
King’s Serjeant precisely in the Same way as when as Attorney- 
General or a Solicitor-General resigns his office on appointment 
to a judgeship ; but the same reasons certainly do not apply to an 
ordinary King’s Counsel, who now stands in the position of the 
old serjeant-at-law. His office, qua office, is honorary, and the 
title is conferred as a mark of honour and distinction like the 
degree of “ doctor,” and to give him certain rights of pre-audi- 
ence in Court.—T'he Canada Law Journal. 


* 
z * # 


Qualifications for admission to the bar:—While much has 
been accomplished, much remains to be done. In many states 
there is no standard for admission to the bar, and in others 
the standards prescribed on paper are not enforced. One half 
ofthe law schools in the United States do not require even a 
high school education for admission, Twenty-five per cent of them 
require considerably less, and 25 per cent require nothing at all. 
What can we do to improve these conditions? I regard this, pro- 
blem the most important before the association, and, with your 
permission, I propose to consider it from the standpoint of a prac- 

^ 8 
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lising lawyer rather than from that ofa teacher of law, The 
discussion of methods of teaching and study and of problems of 
administration, while of undoubted value to all members of the 
section, is of less interest than the main question to the bar and to 
those teachers who are confronted directly with conditions which 
affect the very existence of their schools. The collection and pub- 
lication of statistics bearing upon the conditions of the schools and 
upon the state of legal education ia the United Stites is also a 
most important function of the association, since it furnishes us 
with data whereby we are enabled to draw conclusions and urge re- 
forms based on actual states of things. But all these services ` 
shrink in comparison with the supremely urgent and important 
duty of the association to secure ‘the enforcement of proper stand- 
ards for admission to the bar, the enlargement of the course of 
professional study in all schools to three years, adequate prelimi- 
nary education on the part of those who undertake to study law, 
and the suppression of fake schools. 


No one realizes the necessity for improved conditions better 
than the lawyer who is brought into daily contact with tho work of 
the courts. [remember to have heard a justice of the Supreme 
Court of the United States say in an address before this associa- 
tion within the past ten years that it would bea blessing to the 
profession and to the community as well, if a deluge would engulf 
one-half of those who have a license to practise law. He had ex- 
‘ceptional opportunities for knowing, having been a state judge for 
many years before his appointment to the Supreme Court of the 
United States, and also for several years a circuit judge of the 
United States in a judicial circuit which includes eleven states 
and two territories. His opinion is naturally entitled to great 
weight on account of the unusual extent of his observations, as well 
as his distinguished position. Not long ago I asked a judge of 
the Supreme Court of one of tho largest and most populous states 
and one of the most important from & commercial standpoint; why 
his court did not encourage oral arguments. His answer was that 
the court- would gladly avail themselves of the assistance. of oral 
arguments if they could select the lawyers to make the arguments 
but that, in the majority of cases they fpund oral arguments: 
waste of time, If these are just „observations swith respect fo the 
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presentation of cases deemed of sufficient importance to be taken 
to the Supreme Court, with the opportunity which a final appeal 
with printed records gives for preparation, what must be the ordi- 
nary course of business in nist prius Courts ? What sort of a learn- 
ed profession is it a majority or any considerable part of whose 
members have not sufficient command of the English language, or 
comprehension of their subject,or logical faculty to be able to present 
the questions in a case, which has reached the court of last resort, 
in a clear and orderly way? The records show too many judg- 
ments reversed on account of errors in procedure, too many cases 
brought without merit, or defended without justification, and 
miscarriages of justice innumerable through ignorance and mis- 
management. 


This condition of affairs is the natural result of a long course 
of indifference in this country to the proper requirements for 
admission to the bar. We have had great lawyers who have 
worthily adorned the profession, but the administration of law 
on the whole has been slow and bungling and expensive. The 
cost to the public in most states through mistrials, waste of time, 
the employment in unnecessary nuinbers of jurors, judges, and 
court cfücers, due to the inadequate training of judges and law- 
yers, would justify the education of the bar at the public expense. 
I think it could be shown by figures that it would cost many com- 
munities less to pay directly the entire expense of educating & suffi - 
cient number of lawyers to manage the legal business of the 
community than to bear the indirect cost 1mposed upon it by reason 
of the bungling and wasteful way in which the business is done by 
those who are not qualified, to say nothing of the private losses 
and suffering of the unfortunate litigants, who fall into their hands, 
-for the most part people with small means and a single case, with- 
out the knowledge and experience which enables men of affairs 
to select competent counsel. 


It is easy enough to state the remedy for this maladmi- 
nistration of justice, for we know the cause. We know that it is 
‘due to incompetence, and that the law can be administered with 
reasonable certainty, economy, and despatch, for we have seen it 
done in other countries, if those who are entrusted with the work 
sre properly trained for their business. Weare banded together, 


294, THE MADRAS LAW JOURNAL. [ YOL. XVI. 


in this association to see that certain conditions absolutely essential 
to that end shall be brought about. We are not treading upon 
uncertain ground, or advancing fanciful propositions, or discussing 
theoretical views, or urging impraoticable schemes. 


We are dealing ina practical way with a practical subject, 
which concerns the public quite as much as the profession, for it 
relates to the administration of -luw for practical people, 
who have money and property at stake, which they are 
deeply concerned ia protecting, or whose lives or liberty is 
or may be in jeopardy. There is no concern of men which 
does not fall within the dominion of the law, and no citizen 
knows at what moment its just administration may seriously affect 
him, They aro all, therefore, interested as citizens and taxpayers, 
if no less selfish view appeals to them, in the success of our efforts 
to bring about improved conditions. 


Wbat we propose is not indefinite. We cannot make Daniel 
Websters or Rufus Choates out of every young man who aspires 
to bea lawyer, but we can stop general incompetence at the bar, 
and raise its moral tone, if our recommendations are followed. 
Those recommendations are, first, education, second, education, and 
third, educetion; education of the mind to the point of power and 
maturity necessary to enable it to grapple with the complicated 
questions of the law; education in the doctrines of the law itself, 
which cannot be dreamed or imagined, but must be learned; and 
education of the soul to an appreciation of the divine principles of 
justice which underlie all law. The law is not food for infants or 
work for children, Jt is for those only who have the mental and 
moral stature of a man. Iam not now concerned with the ques- 
tion whether proper preparation requires two years or four at 
college, but withthe supreme importance of adequate preparation. 
It must be a preparation which has not only stored the mind of the 
student with knowledge of facts, but has developed in it the faculty 
of seeing facts as they are, without distortion of prejudice, and of 
reasoning from them in accordance with the dictates of sound 
judgment. These are the qualities which distinguish the educated 
man from the uneducated. The fruit of liberal education as has - 
been justly observed, is not learning alone, but the capacity and 
desire to learn, Carlyle, who was no blind follower of the school- 
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men, acknowledged the omnipotence of early culture, whereby, to 
use his words, instead of a “doddered dwarf bush, we get a high, 
towering, wide-spreading tree ;” and it was Webster who suggested 
that the greatest of all the warriors who went to the siege of Troy 
had not the prominence because nature had given himthe strength 
and he carried the largest bow, but because discipline had taught 
him how to bend it. Few men are wise by their own counsel or 
learned by their own teaching. As Ben Johnson quaintly observed, 
* He that was only taught by himself had a fool to his master.” 


I have said this much upon the trite subject of the preliminary 
education of the lawyer, because there reems to be an undertone cf 
doubt, even in the association, not with respect to its importance, 
but as to the practicability of insisting upon higher standards. At 
the last meeting one of our members, distinguished for his long 
services in the cause of legal education, thought that it was a mis- 
take to concentrate so much of importance upon preliminary educa- 
tion, and he considered it impossible at present to bring up the 
West to the point of requiring a college degree, or two years of a 
college course, and he urged that the association take no step in 
advance on that subject. The Committee on Legal education, in its 
very interesting report made in 1903, while reaching the conclusion 
that two years of a college course was the least that should be 
required as an adequate preparation for the study of law, expressed 
the opinion that it was impracticable to secure the adoption 
of that standard at the present time. Why is it impracticable, and 
when will it be practicable, if not now? How long are we to wait 
in this country, rich in natural resources, leading the world in 
manufacture and commerce and invention, advancing in art, with 
universities supplied by public grant and private endowment, 
brought almost to the door of every aspiring young man, before 
it will be practicable to insist that the members of a learned pro- 
fession shall be learned? How can the bar of the West offer such 
a plea? Are they content with standards inferior to those of the 
East? What have they to say of the declaration of the fathers in 
the ordinance of 1787, organizing the territory noxth-west of the 
Ohio River, that knowledge as well as religion and morality are 
necessary to good goternment and to the happiness of mankind, 

and that schools and the means of education shall forever be 
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encouraged. and what account will they render of the grants. 
made by Congress to establish colleges in the great states of the 
West, and ofthe large and increasing contributions raised by 
public taxation for the purpose of maintaining them? With these 
means of education provided by the states at public expense and 
for the public good, how can applicants for admission to the bar 
expect that they will be permitted by the state to assume the 
serious and responsible duties of & profession which deeply con- 
cerns and vitally affects the interests of the state, without proper 
preparation? If the colleges provided by the state are not for the 
training of those to whom she entrusts the administration of her 
law, for whom were they intended and for what use are they ? 


If two years of a college course or something else, more than 
high school course, is the least that should be required as an ade- 
quate preparation for the study of law, as the Committee on Legal 
Education has recommended, why should we not advocate that 
standard now, and use our influence to have it adopted, without 
further delay, by as many schoolsas possible. That would seem 
to be the practical thing to do. There appears to be no good 
reason for not adopting it at once in the law schools of the flourish- 
ing state universities of the West. Each practical appli- 
cation for a higher standard helps the cause. The example 
of these universitivs, already set by the law school of the 
University of Wisconsin, would be followed in time by other 
schools supposed to be less fortunately situated. We shall accom- 
plish nothing unless we aim high and urge what we believe 
to be right and not merely what some suppose to be practicable. 
Our success in inducing so large a proportion of the schools 
to increase their courses to three years, and to raise thei 
requirements for admission from nothing to a high school educa- 
tion, should encourage ys to believe that if we donot stand still 
but press forward, we will find the bar and the public more 
disposed to support us than we think. I believe that the great 
body of the profession is deeply interested in improving its condi- 
tion, and that public sentiment can be easily awakened if we carry 
ona campaigns of education, and show, as we can, that what we 
propése is for the best interests of the public. The best is none 
too good for America, and we shall not lÓng be content to be 
behind the most favored nation in the administration of law, 
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The importance of the moral tone of the profession, and of 
the steps which will promote it, is likely to appeal to the public 
even more forcibly than its learning or technical skill. Ido not 
refer to the stealing of money, the subornation of witnesses, the 
forgery. of records, or other penitentiary forms of misconduct, but 
to the moral sensibility which does not stir up litigation, or defend 
against clear claims without justification, or give pernicious advice 
knowingly or assist in illegal transactions, or abuse the confidence 
of the courts ; in other words, to the quality which we summarize 
when we refer to a lawyer as an honorable practitioner. One of 
the services of the colleges and one of the most important results 
of the association of young men together in the colleges is to 
develop that quality. It is usually the attribute of an educated 
man. We have not discovered any experience which knocks off 
the rough edges of habit or practice or nourishes the moral stami- 
na of & young man more effectively or promptly than membership 
in that form of pure democracy known as a college class. Its 
atmosphere is not conducive to either freshness or crookedness. 
It is only natural therefore that we should find the moral tone of 
ihe bar rising with the standards for admission. In 1898 Jn dge 
Danaher of the New York State Board of Law Examiners said to 
this association that, according to his observation, the staudard of 
preliminary education which that state had adopted had been 
productive of wonderful results in elevating the tone of the profes- 
sion, and that from his experience ke would rather abolish 
examinations in law than dispense with a high standard of 
general education, 

We hear no dissent from these estimates of the value of 
libéral education. Hverybody admits that it is a good thing, 
but many are nevertheless not prepared to insist upon more 
than a high school education either for admission to the bar 
or to the schools. According to my observation and exper- 
ience, that is a standard much too low for us to be content within 
the United States. Young men at the age at which they ordinarily 
graduate from high schools (from 16 to 18) are not sufficiently. 
mature or equipped mentally to commence the study of law with 
advantage. They lose time by attempting it, and frequently wreok 
their professional career, because.they get no adequate conception 
of what they study in the laş school. Í 
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The objection most freqaently urged against prescribing a 
higher standard of general education for admission to the bar takes 
the form ofa plesfor the poor young man. That has always 
struck me as a curious argument in a democracy. Are we to have 
one standard for poor men and another standard for rich men ? 
Are the state boards to prepare one set of papers for the sons of 
rich men and another for the sons of the poor, or shall the papers 
call for & specification of the wealth of the applicant or his father 
and be marked accordingly? If the argument is good, it applies 
to the applicant’s study of the law as well as to his general 
education. If considerations of personal hardship or convenience are 
to be taken into account, where are you going to draw the line? 
The short answer is that such considerations have no place in de- 
termining whether a franchise affecting the public welfare shall be 
granted. The state is not concerned with the fortune of the indi- 
vidaal when it comes into conflict with the general good. The 
inquiry should be confined to the capacity of the applicant to 
serve the state. Law is not administered as private philanthropy 
but as the supreme interest of the state. The office of the lawyer 
is not & private business, but a public trust. 


As matter of fact, the plea for the poor young man while 
made in his name is not made on his behalf or in his true interest. 

He does not wish to be handicapped in the race and of all 
others can least afford to be, by inadequate preparation, Ordina- 
riy he is not. He asks no favors. If he has the right stuff 
in him, he finds ways and means to secure the proper education. 


It is also said that if higher standards of general education 
are required it will tend to make the profession a place for ¢he 
sons of rich men only. This prediction is justified by no exper- 
ience and is answered by history. For generations the Scotch and 
English bars bave been composed almost exclusively of university 
men without developing the slightest tendency to create an odious 
caste or to develop an aristocracy except of brains. The law is the 
last vocation in the world to attract a rich man. It is too labor- 
ious and wearing. If I were rich, I think I would look for an 
easier job. 

I could count on the fingers of one hamd the college éduca- 
ted members of the bar of Ohio who aye the sons of rich men. A 
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far greater proportion are the sons of artisans and farmers and 
teachers and preachers, and as a rule everywhere in the United 
States they are the sous of men of humble or moderate means. 
Call the roll of this meeting. How many of those who have pre- 
pared themselves for the bar by a course at college are the sons of 
rich men? Call the roll of the eminent lawyers of America; go 
to the colleges of the United States or to the universities of Scot- 
Jand, and say whether they are the abode of the rich, or that there 


is danger of raising an oligarchy of wealth if we recruit our pro- 
fession from their ranks. ` 


I am in sympathy with the objections that have been urged 
against postponing unduly the time when a young man shall com- 
mence his professional career, and begin to earn a living, and to 
fixing arbitrarily the standard of a college degree for admission to 
the bar or to the law school. It seems to methat Harvard law 
school has dealt with this point ina very sensible and practical 
way. While admitting only holders ofa degree as matter of right, 
she has wisely provided for the admission in special cases of men 
of more than average ability who have been prevented by strait- 
ened circumstances or other misfortune from getting a college edu- 
cation, and are able to pass an examination In Latin, French, and 
Blackstone. 

Thorough preparation for the bar is as much in the interest of 
the individual as the state. The young lawyer’s career is largely 
affected and generally determined by his first performances. Itis 
the impression he makes on the lawyers and judges in his first 
cases &nd conferences that fix his place. The time for him to 
prepare is before the race begins. 


The large increase in the number of law schools during the 
past twenty-five years has not been wholly in the interest of the 
publie or for the good of the cause. Many have been started in 
communities where good schools exist in sufficient number, for 
the express purpose of providing shady avenues to the bar for 
those who wish to evade proper and reasonable requirements, and 
whose only aim is to get a license to practice as quickly and cheap- 
ly as possible. Such schools are at war with the purposes of this 
association and an ipjury to the cause, Some of them are so far 
below anything approximating a standard as to justify us calling 
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them bogus schools. hey are &;publigc evil. Ordinarily they are 
found in large cities, and sometimes under the patronage of well- 
meaning sentimental philanthropists, who do not realize the 
injury they are doing to the young men themselves as well as to 
the community. More often they are organized for the money that 
can be made through the fees, small in amount, but considerable 
in the aggregate, which the promoters are able to get, principally 
out of clerks, office-holders, real estate brokers, and detectives, to 
whom they hold out, in true quack style, the prospect of attaining 
positions of eminence at the bar or in politics if they devote a few 
hours in the evening to the so-called study of law. Abraham 
Lincoln is made to do full time in their advertisements, with oc- 
casional reference to some local celebrity who has worked his way 
from the shop into Congress. Appropriate embellishments are not 
wanting of the glorious advantages of a free country and the 
dignity of labor. 


We must not delude ourselves with the notion that bar 
examinations protect the bar against these fake schools. The bar 
examiner is ordinarily no match for the professional coach. The 
only protection is toinsist that every applicant for admission to 
the bar should have devoted & certain number of years, under com- 
petent instruction, wholly to the stady of law, and after hé has 
properly prepared himself to take up its study. 


We are not likely to produce more brilliant advocates tlian 
Webster or Choate or Carter or Carpenter or Curtis, or more 
learned judges than Marshall and Story and Shaw and Gibson and 
Miller and Bradley and Matthews and Field, but the day of the 
haphazard lawyer who depends on hisimprejudicate instincts is gone 
nover to return, thanks in large measure to the work and influence 
of this association. —The American Law Review. 
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THIRD PARTIES' CONSENT IN THE LAW OF 
ALIENATION OF PROPERTY IN INDIA—III. 








The widow’s estate, peculiar to the Hindu law, affords another 
instance of a case in which third parties’ consent has an important 
effect on the alienation of property. Unlike the other two cases 
already dealt with, the person making the disposition is in this 
case a qualified owner, the whole estate being for the time vested 
in her ahsolutely for some purposes but in some respects only for 
a qualified interest. (The Shivaganga case,9 Moo. I. A. 589). 
In those cases the restrictions on the owner’s power of disposition 
are generally based on the right of others in the property sought 
to be disposed of; but in the case of a Hindu widow ‘the restric- 
tions on her power of alienation :re inseparable from her estate, 
and their existence does not depend on that of heirs capable of 
taking on her death.’ (Collector of Masulspatam v. Cavaly Vencata 
Narainapah'). For certain sanctioned purposes she has a power 
of free disposition; in other cases she can only deal with her 
limited interest in the property. Any disposition by her in excess 
of her legal powers is no doubt not void and can be validated 
by the reversioner electing to assent to it and act upon it. Modhy 
Sudan Singh v. Rooke*, Kadai Naik v. Serai Nask?, Bijoy Gopal 
y. Nil Ratan’, Hayes v. Harendra Narain’. But in the absence 
of such ratification by the actual reversioner when his estate has 
fallen in possession, euch alienations are not binding on him. It 
has however been established th.t ‘an alienation by her which 
would not otherwise be legitimate may become so if made with 
the consent of her husband's kindred.’ (The Cavats case, 8 Moo. 


L 8 Moo.I. A. 529. 3. L L. B., 
2. I.L. B., 86 C. 1 (P. 0). 4. LL, B., 80 
5, L L. R., 81 C. 698. 
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I. A. 529). It is here proposed to discuss the basis and the limits 
of this proposition, rather broadly stated by their "a of 
the Judicial Committee. 


In Hem Chunder Sanyal v. Sdrnamoyt Debi! it was said, 
“Tonching the Hindu widow’s power of alienation otherwise 
than for legal necessity two propositions appear to us to be 
well established. First, the widow may relinquish the wholo 
of her interest in her husband’s estate and then fhe next reversioner 
will acquire the estate absolutely. * * * % Second, the widow 
may convey to the next reversioner or to a third party with 
the consent of the next reversioner, the whole or any portion of the 
estate, and the transferee will acquire an absolute interest ” 
(p. 861). These propositions have not been accepted by the other 
High Courts in all their generality. The first which relates to the 
acceleration of the reversioner’s estate by the widow relinquishing 
her intermediate interest appears to receive support from the 
decision of the Privy Council in Behari Lal v. Madho Lal*. 
In Bengal it has long been established by a course of decisions, 
(beginning with Shama Soonduree v. Shurut Chunder Dutt, 8 W. 
R. 500) and it has been defended on reason and principle by Justice 
Mitter in Gunga Pershad v. Shumbhoo Nath?, by Garth, C. J., in 
Nobo Kishore v. Harinath* and by Norris and Banerjee, JJ., in 
Hem Chunder v. Sarnamoyi’. But the correctness of this proposi- 
tion was questioned by a Full Bench of the Allahabad High 
Coart in Ramphal Rat v. Tula Kuari*. (See also Duli Singh v. 
Sunder Singh?). Even subsequent to the decision of the Privy 
Council in Behari Lal v. Madho Lal’, the doctrine of the power 
of the widow to accelerate the interest of the reversioner By a 
surrender of her own interest has been doubted by the High 
Court of Bombay in Vinayak v. Govind® on the ground that it 
would seem to rest on the application to a Hindu widow’s estate of 
the English doctrine of the merger of a particular estate, with the 
result that the devolution of a property according to law is 
influenced by the acts of those who are simply in the possible line 
of succession. In Marudamuthu Nadan v. Srinivasa Pllas! ? it was 





e 1. LL. R., 23 O. 864. Q I.L. R., 6 AIL. 116. 
2 I.L. B.,19 Cal. 286. 7. J.L. B., 14 All. 877 
3. 23 W.B 893. 8. “I. L. R., 19 Cal. 236 
4. I.L. B., 10 Cal. 1102 , 59. LL. B., 25 Bom, 129, 
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considered unnecessary to go into the question and though there 
had been no course of decisions on the point in this presidency 
' a8 in Bengal, it was thought that instances had occurred 
which show that parties have acted upon the view that such sur- 
renders are valid in these parts as well, and it was observed that 
‘since there isnothing in the doctrine itself which makes it less 
suited to the community in this presidency than to the community 
in Bengal, it is not surprising that the Calcutta rulings have in 
practice been followed in this presidency also.’ Cf. Sreramulu v. 
Krisinamma!. But for the decision in Behari Lal v. Madho Lal’ 
the theory of surrender and acceleration oan hardly be regarded as 
&n admitted prinoiple of Hindu Law. Their Lordships in this case 
said ‘it may be accepted that according to Hindu Law the widow 
can accelerate the estate of the heir by conveying absolutely and 
destroying her life estate.” Even if this be regarded as a definite 
and final pronouncement on the point, a real and complete surrender 
in the sense indicated by the Judicial Committee is hardly frequent 
and it is not clear whether their Lordships meant to lay it down 
that a surrender will be good and effectual even if not made bona- 


fide. 


Accepting however the theory of the acceleration of the 
reversioner's interest by the surrender of her estate by the widow, 
the second proposition enunciated in Hem Chunder v. Narna- 
moyi? by no meins follows. In Noboktshore v. Harinath* it 
was said by Justice Mutter that ‘ if the widow is competent to 
relinquish her estate to the next male heir of her husband, it 
follows as a logical consequence that she can alienate it merely 
with his consent without any legal necessity’. The other learned 
Judges are far from being so positive, Garth. C. J., wore truly said, 
‘to allow the widow to relinquish her estate to the next male heir of 
her husband is one thing ; but to allow her to sell the whole inherit- 
ance without any legal necessity merely with the consent of the 
newt male heir so as to bar the rights of other heirs of her hns- 
band in the future is another thing. And it is only in deference 
to a long course of authority that the Full Bench decided in 
favour of the validity o£ the alienation. There is no such gourse 


L IL.R,26 Mad. at p. 164. 3. I.L. B., 22 Cal, 861. 
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of decisions in the other presidencies, and the Madras (See Maru- 
damuthu Nadan v. Srinivasa Pillai!, and the Bombay High Courts 
(Bee Vinayak v. Govind’, have not fully accepted the principle of 
the decision in Noboksshore’s case? again affirmed by the Calcutta 
High Court in Hem Chunder v. Sarnamoys*. 


Apart from the proper limits of the rule there has prevailed a 
considerable diversity of opinion as to the basis on which the rule 
itself rests. “It is not easy to understand on what principle the 
widow by making au alienation either in favour of the next presump- 
tive reversioner or in favour of a third party with the consent of 
such presumptive reversioner can affect the rights of the actual 
reversioner when the succession opens to him.” See Hem Chunder v. 
Sarnamoyt*. Three or four different views have been put forward 
in support of the right of the widow to make a valid alienation 
with the reversioner’s consent. One basis is that suggested by 
Sir C. Jackson inan early case of Judomoney Dabee v. Saroda 
Prosonn» Mookerjec*. lt was there said, that where the widow’s 
conveyance is executed with the consent of all the nearest heirs 
living at the time of conveyance andthere are no other heirs of 
preferable or equal degree living at the decease of the widow 
there the Hiudu Law considers the whole estate in possession and 
the reversion has been sufficiently represented for the purposes of 
such conveyance, and tle conveyance itself is vaid. This is not 
exactly the same asthe injunction laid down by Narada and in 
the Dayabhaga (XI, 1.4) that ‘in the disposal of property by gift 
or otherwise sho is subject to the control of her husband's family’. 
It would rather seem that while the above decision proceeds on the 
footing that the alienation is valid because all the different legal 
interests concerned in the property are represented at the time of 
mahing it, the text-writers only refer to the general dependence of 
the widow on her husba: d's kin. 


The basis indicated in this early case does not however appear 
io have been subsequently followed in terms. In some cases there 
appears, though somewhat indistinctly, a suggestion of a release 
by the reversieners, etther to the widow, (See for instance Cooly 


|l. I.L R. 21 Mad. 123. 4. Í. L. R., 23 Cal. 354. 
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Chund Dutt v. Moore!) or to the alienee, of their possible rights 
in the property conveyed. But this argument cannot hold good, 
for the reversioners have only a spes successionis which cannot 
form the subject of a valid release or transter. See Ram Chunder 
v. Haridas? ; Bahadur Singh v. Mohar Singh’. 


The two other views that have been put forward as to the 
manner in which the consent of reversioners operates invalidating 
a disposition by a widow are; first, that where the widow and the 
reversioner join in making the disposition the conveyance operates 
as a surrender of the widow's estate to the reversionary heirs and 
then as an absolute conveyance by them to the purchaser of their 
interest in the property (Per Garth, ©. J., in Eam Chunder v. 
Haridas*, explaining Mohunt Kishen Geer v. Busgeet Roy‘), and 
the second, that the consent of the persons interested to oppose the 
transaction evidences its propriety if not its actual necessity (Per 
Jenkins, C. J., in Vinayak v. Govind*). The first of these, which js 
essentially the Calcutta view, is based on the doubtful theory of 
acceleration by surrender and is by its very reasoning inapplicable 
to alienations of a part of the estate, for according to the decision 
vf the Privy Council there cannot be a surrender by the widow 
of a portion of her property. S» it was held by the Madras High 
Court in Marudamuthu Nadan v. Srinivasa Pillai’ that an aliena- 
tion by a widow of part of her estate was not valid though made 
with the consent of the then nearest reversioner. (Seo also 
Vinayak v. Govind’. 


Even from the Calcutta High Court a dissentient voice has 
occasionally been raised against this theory, and in Gope Nath Moo- 
verjee v. Kally Doss?, Pigot, J., said, “ Were it necessary to decide 
whether or not an alienation by a widow and next reversioner with- 
out the consent of subsequent reversioners is binding upon them, I 
am ready to decide the negative cf that proposition ” (p. 230). As 
authority the learned Judge cited Varytvam Rangjt v. Gheljt Gakal- 
das'°, Gauri Dat v. Gur Sahat? and Sta Dasi v. Gur Sahas??. 





1. Fult 78. 7. I. L. B. 21 M, 128. 

9. L L. R.. 9. Cal. 483. 8. I. L. R, 26 B. at pp. 189, 140, 
3. 13 M.L. J. R. 66 P..C 9. LL.R. 10 Cal. 225. 

4 LL.R,90. 46% 10, I. L. R., 6 Bom. 563. 

5. 14 W. R. 379. 1l. LL. R, 2 All. 41 

6. LL Rọ 35B. 133. o 12. LL.R., 8 All. 302, 
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He also refers to the reasoning of Mr. Mayne (“ Hindu Law," Neg. 
639) and to the expression of doubt by Garth, C. J., and Field, J.s 
in Éamchandar v. Haridas?. In the last mentioned case it was 
observed by Justice Field with reference to the earlier Calcutta 
cases, “I am as at present advised by no means satisfied of the 
soundness of that principle. It may well be contended that 
although the presumptive reversioner my make a good conveyance 
of his own reversionary right, he cannot grant away the reversion- 
ary right of another and more remote reversioner who may possi- 
bly derive title through unother and different line of descent.” 
These dicia are irreconcilable with the view that the validity of 
an alienation by the widow with the next reversioner’s consent is 
based or the theory of surrender and acceleration. 


It must however be said that the connection between the ques- 
tions as to what the true theory then is and who the reversioners are 
whose consent is necessary has not always been clearly recognised. 
Mr. Mayne remarks: ‘‘It certainly does seem to be common sense 
that the person who turns out to be the actual reversioner should 
not find his rights signed away by the consent of one who when 
he consented had a preferable title in expectation but who 
in the actual event proved to have no titleat all.” If the validity 
of an alienation whether of the whole or of even a partof the 
widow's estate with the next reversioners consent depended on 
the fiction of surrender and acceleration, there is nothing incon- 
gruous in recognising the right of the next presumptive rever- 
sioner 80 to sign away the rights of the actual reversioner. If, 
on the other hand, the true theory be that the reversioner’s con- 
sent operates on!y as a sort of evidence of the propriety of the dispo- 
sition by the widow, it may well be said that a remote reversioner 
is not bound by the consent given by a presumptive reversioner. 
As was laid down by their Lordships of the Judicial Committee in 
Raj Lukhee Dabea v. Gokool Chunder Chowdhry*, there should be 
such a concurrence of the members of the family as suffices to 
raise a presumption that the transaction was a fair one and one jus- 
tified by Hindu Law.” This is the view that has been generally 
accepted by tha other High Courts in India. (See for instance 
Varjivan v. Gheljt®, Ramphal Rai v. Tulekuart*, Marudamuthu 


1. I. L. R. 9 Cal. 463. 8. I. L.R., 5 Bom, 563, 
2. 18M.L A. at p. 228. *, I L R.,6 All. 116. 
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Nadan v. Srinteasa Pillai!, Vinayak v. Govind*, In tho Medras 
case it was observed by Shephard, J., that ‘the consent of the rever- 
sionary heir may afford evidence of & legal necessity justifying 
the widow's alienation, but apart frem that its efficacy is no other 
than that recognised in Behar: Lal v. Madho Lals. With all defer- 
ence we venture to think that the latter half of the statement is 
neither clear nor sound. Surely the consent of the reversioner is 
not the same, nor has it the same legal operation as a surrender 
or relinquishment by the widow. And there is no question 
raised or decided in Behari Lal’s case as to the efficacy of the 
reversioner’s consent. Perhaps the learned judge meant to 
say that in cases where the whole estate of the widow 
is alienated with the next reversioner’s consent, the theory of sur- 
render recognised by the Judicial Committee in Behari Lal’s case 
will apply and the alienation will hold good independently of any 
question of its propriety, whether actual or to be presumed from 
such consent. But this proposition too appears to us to be ques- 
tionable. There is no reason why an alienation of the whole 
estate should be judged of on principles different from those appli- 
cable to an alienation of a part. Even with reference to the deci- 
sion in Behari Lal’s case, it is not certain whether a surrender by 
the widow for the very purpose of an alienaticn would be held 
good, and much less so itis thatin the absence of a surrender the 
fiction of one would be resorted to for the purpose of upholding an 
alienation ew hypothesi invalid but for the consent of the rever- 
sioner. Further if there is a surrender expressed or implied 
the subsequent disposition is one made not by the widow but bz 
the reversioner whose estate has been accelerated; and it is 
alike incorrect and undesirable to confound it with an alienation 
by the widow herself. The true view therefore is, it is submitted, 
that the consent of the reversioners isin all cases only of an 
evidentiary value, and it would be always open to the actual rever- 
sioner to prove the absence of necessity or justification for the disposi- 
tion. (See Kalee Mohun v. Dhununjoy Bhaha*, Madhub Chunder v. 
Gobind Chunder®,, It was no doubt rather broadly stated in Collec- 
tor of Masulipatam v. Cavaly Venkata Narainapah‘ ‘that the validity 
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of an alienation with the consent of the husband's kindred may be 
due to a presumption of law that where that consent is given the 
purpose for which the alienation is made must be proper.’ But 
this must be read along with the observations of the same Board 
in a later case where it was said, “that it can be, as Mr. Field seemed 
to put it, & presumption of law in the sense of prasumpito juris 
et de jure, their Lordships do not think. It is, no doubt, an 
element to be taken into consideration, and deserving of 
considerable weight in the estimation of all the evidence of the 
transaction.” (Raj Lukhee Dabea v. Gokool Chunder Chowdhry!'. 
The decision in Varjivan v. Ghelji* may also be noticed in this 
connection. In that case the sale was made by the widow con- 
jointly with her daughter who under the Bombay Law would have 
taken an absolute estate. But having regard to the state of 
dependence in which all women are supposed by the Hindu Law 
to have their being, Sir Charles Sargent said that the concurrence 
of the daughter although she was nearest in succession cannot 
be regarded as affording the slightest presumption that the 
alienation was a justifiable one. 


With reference to the case of Sham Sunder v. Achan Kun- 
war? it is pointed out by Mr. Mayne that ‘the Judicial Committee 
appear to draw a distinction between an absolute consent by all the 
reversioners binding themselves personally and such a consent by 
some a8 would raise a presumption that the transaction was a fair 
one or onejustified by Hindu Law’ (‘ Hindu Law’, p. 835, foot-note). 
The passage in their Lordships’ Judgment to which the learned 
author seems to refer is this: “It is not & case in which all the 
kindred of Khairati have assented or could assent to the bonds 
* * * and the circumstances are not such as, in the opinion of 
their Lordships, to raise any presumption from such concurrence as 
there was * * * that the transaction wasa fair one or one 
justified by Hindu Law." It is not clear whether in this passage 
any substantial distinction is meant to be drawn and, if any, what 
the distinction is Jt seems to us that so far as the question of 
the validity of g disposition is concerned there can be a difference 
only in degr e and not in kind between the effect of the con- 
sent of some only of the reversioners and* the consent of ail, 


1. 15 M.L. A. P. 209. d 2, L L, R,, 5 B. 583. 
3, I. L. B, gl A. at P 80, 
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the consent in either case having only an evidentiary value. But 
apart from the question of the legal validity of the transaction a 
question of estoppel may frequently arise, precluding the consent- 
ing reversioner or his representative. (Of. however Bahadur Singh v. 
Mohar Singh!) from impeaching the disposition. (See Sia Dass v. 
Gur Sahas?, Noboktshore v. Harinath®, Vinayak v. Govind". Cf. also 
S. 43 of the Transfer of Property Act.) And if all the possible 
reversioners at the time of the disposition by the widow have con- 
sented to it or joined in it, the chances are very great that the 
actual reversioner will happen to be some one of them or his repre- 
sentative who will thus be estopped from questioning the disposition. 
Where however the disposition is gratuitous or for other 
reasons the circumstances necessary to found an estoppel on 
do not exist the question becomes more difficult, and it is not 
easy to say that even in such cases the disposition is binding on 
the actual reversioner. In Rant Srimatt Debta v. Rant Koond* 
the question arose with reference to the validity of a gift by a 
Hindu widow, and it was generally remarked by the Judicial Com- 
mittee that ‘the validi y of the deed depends on the concurrence of 
the heirs, bat this can hardly ba treated as deciding that a gift 
by a widow—otherwise improper—is always valid and binding 
if made with the consent of the reversioners, 


Mr. Ghosein his recent work on “ Hindu Law” defends the 
decisions of the Calcutta High Court as being ‘in accordance 
with Hinda Law though not for the reasons given by it. The 
jearned writer argues ; “ According to the Hishis and the commen- 
tators, a widow has only a right to possession of the property 
and to the spending of the usufruct for her maintenance * * * » 
The next reversioners are however the real owners whose right of 
enjoyment is only postponed till the death of the widows. Non- 
apprehension of this simple position of the widow under the Hindu 
Law has led to this great diversity of opinion among the judges 
of the different courts and to the laying down of principles of law 
which are not easily intelligible.” (Principles of ‘ Hindu Law’ p» 
272—8). But to this it can only be replied in the words of Garth, 
C. J., that ‘it has been found so impossible in practice to carry 

L L.R.291.A.1. o 8. I. L.R. 10C. at pp. 1104—9. 
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out that idea that this court as well as their Lordships in. the 
Privy Council have for many years past considered and treated 
her estate as an absolute one subject only to certain conditions. 
( Nobokishore v. Hartnuth,? See the elaborate judgment of Sir Hyde 
Hast in Cassinath Bysack v. Hurry Soondaree,* See also Srira- 
mulu v. Krisinamma?. - 





CRITICAL NOTES.’ 


Roop Laul v. Lakshmi Doss.—I, L. R , 29 M. I :—In this case 
the two learned judges differed raised upon the main questions in 
the appeal but were agreed upon the effect of their difference of opi- 
nion. Under 8.575, C.P.C., where two judges constituting a Bench 
and hearing «n appeal differ, the decree of the Lower Court shall be 
affirmed. But under clause 36 of the Letters Patent the opinion of 
the Senior Judge shall prevail. The learned judges held follow- 
ing two cases that clause 36 applied. The first case relied 
on is that of Sabapatht Chetti v. Narayanasams Chetti.* 
The question in that case was whether clause 15 of the Letters 
Patent was controlled by Ss. 588 and 591, C. P. C., and whether 
an appeal which would have lain under clause 15^ would 
not lie by reason of the provisions of the’ Civil Procedure Code. 
The court held that clause 15 of the Letters Patent was not con- 
trolled in its operation by Ss. 588 and 59J, C. P. ©. The other case 
is, however, a direct authority on the point. In Lachman Singh 
v. Ram Laghan’ the Allahabad High Court has held that where an 
appeal filed under clause 15 of the Letters Patent is heard by a bench 
of two judges who, however, differ in opinion, the docision of the 
senior judge will prevail under Art. 27 of the Allahabad Letters 
Patent, corresponding to article 86 of the Letters Patent of the 
other High Courts. In the Allahabad case a Single Judge heard a 
second appeal and from his decision an appeal was filed 
under clause 15 of the Letters Patent. Clause 15 of? the 
Letters Patent allowing appeals makes no distinction between 


P. BI HM EE KM MINE MM MERC E 
1. I. L. B. 10 Cal at p. 110. A L R. 26 M. at pp. 148.9 
3. 2 Morl. Dig. p. 198. L. B., 25 M. 555. 
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‘appeals from judgments of judges exercising original jnrisdic- 
tion and appeals from judgments of judges exercising uppel- 
late jurisdiction. Clause 15 of the Letters Patent allows 
an appeal -indiscriminately in both cases, and the marginal 
note to that section indicating as it does that appeals are from 
courts of original jurisdiction is obviously wrong. The correct 
view seems to be that, if the appeal to the High Court is under the 
Letters Patent, Article 86 will apply, but if the appeal is under the 
Civil Procedure Code, 8.575, C. P. C., will apply. As observed 
by White, C. J., and Bhashyam Aiyangar, J. in Sabapaths Chetti v. 
Narayanasamt Chetts!, “the provision made by Cluuse 15 of the 
Letters Patent for appeals from one or more judges of the High 
Court to other judges of the same Court is entirely foreign to the 
provisions of the Civil Procedure Code relating to appeals from one 
court to another.” The case of Narayanasams Reddi v. Osuru 
Reddi? was one in which the revision was under the Civil Proce- 
dure Code. In Nooroodeen Sahib v. Charles Sowden?, & case very 
similar to the present, article 36 of the Letters l'atent was applied. 


The two questions upon which the learned judges differed 
were only questions of fact viz. whether the endowment 
was nominal or real and whether a trust-deed executed by 
the father and son was executed by the latter by reason of undue 
influence exercised by the father. But in disposing of these ques- 
tions of fact some questions of law have been discussed 
and it is difficult to concur with the learned judges 
in some of their observations, Mr. Justice Subrahmania 
Aiyar states that the principle enforced by courts of equity 
viz, that transactions ‘between parent and child should be 
jealously watched has no application to the case before him, 
as there has been no transfer of property by the son to the 
father or the latter has not obtained any advantage. If by this 
statement it is intended by the learned judge that the principle has 
no application unless the person who exercises undue influence 
himself obtains some advantage $.e., that the principle has 
no application where the person exercising undue influence 
obtains the advantage for some third persorf, we must 
hesitate to accept it‘as 2 correct’ statement of the law. 


1 I. L. B., 25 M. 648, 3. I.L. R. 25 M. 548, 
8. fo M.L, J.B. at p. 90. 


254 THE MADRAS, LAW JORUNAL. [VOL. Xvi. 


According to Lord Selborne in Aylesford v. Morris! , * Fraud” 
which is presumed from certain circumstances * does not mean 
deceit or circumvention ; it means an unconscientious use of the 
power arising out of these circumstances and conditions ; and when : 
the relative position of the parties is such as prima facie to raise 
this presumption, the transaction cannot stand unless the person 
claiming the benefit of it is able to repel the presumption by con- 
trary evidence, proving itto have been in point of fact fair, just 
and reasonable.” Although in most cases the transaction which 
has induced the courts to look with jealousy is generally one in 
which the person standing in a special relationship obtains for him- 
self an undue advantage, it seems not to be necessary for raising this 
presumption that he should himself obtain such an advantage. In 
Smith v. Kuy the advantage was gained by a third person through 
the influence and .control of another, and it was held that the 
transaction was vitiated. In this case the Lord Chancellor observ- 
ed: * If the securities were given entirely in consequence of the 
fraud of Johnstone either alone or in concert with Adams, although 
Smith was not an tmmediate party to the fraud by which they 
were obtained, he could not maintain any right in them.” Here 
reference was made to fraud. But the case was also discussed upon 
the question of undue influence, and the Court held that there was 
constructive fraud. 'l'heprinciple has application equally to the case 
of constructive fraud. 


Professor Pollock states the rulein no uncertain terms. “ Evevy 
contract entered into by persons standing in such a relation is 
treated as being «berrimae fide and may be vitiated by silence, &c 
The rule extends not only to beneficial transactious with the confi- 
dential adviser himself but to such as confer a benefit on any one 
closely connected with him.” In Barron v. Willis? a case referred to 
by Professor Pollock in this connection, Lindley M. R. observed? : 
* That a volunteer has no equity against setting aside a deed of this 
kind is well settled." In the samecase Rigby, L. J., observed" 
«The rule of law is that a person who enters into a transaction 
which results in benefiting the solicitor employed in it or a member 








. L. R., 8 Oh. at p. 460. > . 8, [1900] 2 Ch. 121. 
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of his family cannot be bound by it unless he has had independent 
advice in the matter.” 


The case of Grosvenor v. Sherratt! also referred to in Mr. 
Pollock’s book was a case in which the advautage was gained ty 
the person exercising the undue influence not for his beuefit but for' 
the benefit of somebody else. In that case a young lady had 
placed the greatest confidence in her father’s executor. By his 
inducement she granted a mining lease to his son who was her 
brother-in-law. and to her uncle. lt was held that it was not 
enough for the lessees to show that the terms of the lease were fair 
but that they should shew tnat no better terms could possibly have 
been obtained. As they failed to shew this the lease was set aside. 


‘In the case of Baker v. Bradley? a mortgage was made of 
property by a father and son immediately after the latter had 
attained his majority to secure debts incurred by the father, It 
was held that the son could set aside the mortgage. Here the 
mortgage was to third persons viz., thefather’s cieditors, and yet 
this circumstance was never thought of as: disentitling the son to 
sue to seb aside the mortgage. 


In discussing the limits to the right of rescission of a contract 
vitiated by undue influence, Professor Pollock again refers to this 
subject and states,“It is not necessary to the support of a claim to set 
aside a contract on the ground of undue influence to show that 
the influence was diretly employed by another contracting party. 
It is enough to show that it was employed by some one who expect- 
ed to derive benefit from the transaction and with the knowledge 


of the other party or under circumstances’ sufficient to give him 
notice of it.” è 


What should be the rule where a contract is obtained 
by undue influence exerted on one of the parties by a 
stranger who did not expect to derive any benefit from it 
we need not pause to discuss here (Bee Bentley v. Mackey*). 
But so far as a gift is concerned there can be no doubt that a 
volunteer cannot retain the benefit although he was ‘hot responsible 
for the undue influences As Mr. Asburner observes in his Princi- 
——— M M——MM——M—ÀÀ A 


1. (1860) 28 Beav 659 (063.) $ P. 687. 
?. (1855) 7 De G. M. & G. 597. 4. 81 Beav. 143 at p, 151, 


256 THE MADRAB LAW JOURNAL. [vot. xvi. 


ples of Equity!: “Ifa gift to has been procured by -the actual 
undue influence of B, the donor can recover the gift A volunteer 
cannot retain a benefit which he has derived from the undue influ- 
ence of others." Then he considers the question whether any 
different rale applies where the Court raises the presumption of 
undue influence. “The only ground for setting aside the gift being 
the relation of the parties, it would appear at first sight that the gift 
could onlybe set aside where it was made directly to the person as 
against whom the presumption arises, It-has been held, however, 
that a donor has the right of recalling his gift where it is made to 
the wife or child ofa person against whom the presumption of 
undue influence ar:ses, even though there is no proof that undue 
influence wasin fact exerted. And there are dicta which suggest 
that a gift might be set aside where it was made to “a member of the 
family” of the person against whom the presumption arises.” 


The principle has frequently to come into application when a 
espiritual adviser exercises his influence for obtaining an undue ad- 
vantage to a church or other charity. It wonld be absurd to hold 
that by reason of the dual individuality possessed by the spiritual 
adviser, although he might have taken advantage of his position 
and obtained a benefit for the church, the latter as being a differ- 
ent and distinct person from tle spiritual adviser would not be 
responsible for the undue advantage taken by the spiritual 
adviser. In the case under notice the contention of the appellant 
was that the trustee taking advantage of his position as a father got 
an undue advantage for the trust from the son. How such a benefit 
could be retained by the trust, which wasonly a volunteer, or how 
the son would bé disentitled to claim relief if the appellant’s cen- 
tention upon the facts was correct, one iB at a loss to understand. 
The case of Allcard v. Skinner? would rather go to shew the advan- 
tage taken by the trust would have to be’ surrendered. In 
Huguenin v. Baseley? the Lord Chancellor (Lord Eldon) observed : 
«With regard to the wife and children of the defendant, there was 
no personal interference upon their part... If, therefore, their 
estates are to be taken from them, that relief must be given with 
referepice to the conduct of other persons; and I should regret, that 
any doubt could be entertained, whether it js not competent to a 

1, P. 418. e$. (1887), 3B Ch. D, 14b. 
3. (1807) 14 Ves, 278 at p. 289. 
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Court of Equity to take away from third persons the benefits which 
-they have derived from the fraud, imposition, or undue influence 
-Qf others. The case of Bridgman v. Green’ is an express authority, 
that it is within the reach of the principle of this Court to declare 
that interests so gained by third persons cannot possibly be held 
by them; and Lord Hardwicke observes justly that if a person could 
get out of the reach of the doctrine and principle of this Court by 

giving interests,to third persons,instead of reserving them to himself, 

it would be almost imposible ever to reach a case of fraud ..... The 
case afterwards came before the Lords Commissioners, and Lord 

Chief Justice W¢lmot expresses himself thus; ‘ There is no pretence 

that Green’s brother or his wife was party to any imposition or, had 

any due or uniılue influence...... but does it follow from thence, 
that they must keep the money ? No: whoever receives it mast 
take 11 tainted and infected with the undue influence and imposi- 
tion of the person imposed upon. Letthe hand receiving if 
be ever so chaste, yetif it comes through a polluted channel,the ob- 
ligation of restitution will follow. This was the doctrine of 

Lord Thurlow in the ease that has been referred to (Lutterel : 

Lord Waltham)... . Lord Thurlow, whatever might have been hia 

final decision upon that case, had no doubt, that it was against con- 

science, that one person should hold a benefit which he derived 

through the fraud of another." l 


It is hardly necessary to observe that the two cases cited by Mr 
Justice Sankaran Nair shew that it is not necessary that the party 
exercising undue influence should himself gain any udvantoge 
The test rather is whether there is not a transfer of property by 
the person subject to the influence. If the latter suffers a detri- 
ment by reason of the undue influence as by parting with his 


property to anybody, it seems difficult to s iy that he is not entitled 
to set aside the transaction. 


| So fnr with regard to the principle as can be gathered from 
decided English cases. If the learned judge should state that 
under the law as enunciated by the Contract Act a different prin- 
ciple ought to be adopted, it would bea different thing. But tho 
learned judge relies upon no such distinction and we neéd not 
therefore advert to this aspect of the case here. 


i. (T¥55), 2 Ves. Ben. 637. 


208 THE MADRAS LAW JOUENAL. [vou. XYI. 


But even supposing that it is necessary that the person domi- 
nating the will of another must gain an advantage, the father 
. Eswara Doss was constituted as the sole trustee under the docu- 
ment. A right of trusteeship is a right to property and there can be 
no doubt that in this way the father gained an advantage to himself. 


Where there is a transfer of property for no consideration the 
presumption will be that it has been the result of undue influence, 
assuming of course the parties have been in special relationships. 
The learned judge says that there is no transfer of property. If pro- 
perty is conveyed to the trust, thensurely it cannot be said that there 
is notransfer. Butapparently all that the learned judge meant by 
Lis remarks in this connection was that the document which was 
pleaded as having been vitiated by undue influence did not create 
the trust in the first instance. The trust was already in existence 
and the properties already dedicated. The document was only a 
confirmation or was an acknowledgment. Such acknowledgment 
or admission of title may not be of weight if shewn to have been 
the result of undue influence, but this must be shown by evidence. 

-That apparently must be taken to beithe drift of the remarks made 
by Mr. Justice Subrahmania Atyar ia the discussion upon this 
part of the case. 


The learned judge further holds that apart from the decision 
upon the questions of fact*the defendant should have sued to &void 
the instrument and he not having done so within 8 years when 5he 
facts entitling him to set it aside became known to him under Art. 
91 of the Limitation Act, he should not be allowed to set up the 
plea in the suit. This view proceeds upon a misconception a8 to 
the nature and scope of the Law of Limitation. Limitation only 
prevents a plaintiff from maintaining a suit and as a rule 15 does not 
apply to matters of defence. There is a considerable body of 
authority for this view. See Lula Prabhu v. Milne? ; Hargovan- 
dhas v. Bajithas? ; Orr v. Sundaraà? ;  Kanharan Kutti v. 
Uthoths*, Of course where a prescriptive title is acquired by the 
plaintiff against the defendant the rule may not apply. But even 
assuming that Art. 91 applies still time cannot run under the 
article before any apprehension of injury $. e., before a person, 


L L. R., 14 C. 401 (417). 
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claiming undor the instrument sets up a title in: pursuance of 
the instrument. Seo Singarappa v. Talari Sanjivappa! .. 

The learned judge has another ground for overruling the 
defendant’s plea, viz, long delay and laches on the part of the 
defendant. Even assuming that limitation applies also to pleas 
of defendant, the doctrine of laches can have no ' application. 
in such a case. The statute having provided for a. bar, 
nothing short of the period prescribed by the statute will operate 
as abar. See Peddamuthulaty v. Timma Reddy* and Athikarath 
v. Erathanikat®. But apart from this, the doctrine of laches 
is essentially one which applies to a plaintiff. lt prevents a 
plaintiff or demandant from claiming equitable relief. - 


The learned Judge says that by reason of the. defendant's 
delay the plaintiffs were not in 2 position to get new pro- 
visions made fur them and that this was made impossible 
by reason of the death of Raja Eswara Doss. Supposing this to be 
«0, how does this affect the legal rights of the parties? As 
the learned judgo says that this gives aright to equity apart 
from the other questions in the case, we must assume that there was 
no trust and no limitatiou. The plaintiffs are mere volunteers and 
what equity they have we cannot undqretand. The learned judge 
says that if the defendant had questioned the settlement during 
his father’s lifetime the father might have been induced to make a 
partition. We hope so. But such chances do not affect the 
rights, legal or equitable, of the parties. The learned judge does 
nôt say that there is any estoppel. In the absence of such we fail 
to-see why when the defendant is within his rights in setting up 
his plea, he is prevented from putting forward his plea. If there is 
any question of acquiescence or abandonment of rights by the 
defendant, that may be a different matter. 


Kakarla Abbayys v. Raja Venkata Papayya Rao.—J. L.R., 
98 M. 24 :—In this case, the learned judges held that a question as 
to the ewistence of acustom might be gone into in second appeal. The 


——————— u -m — o ——- "e s — ——— —— — — —M— Ó— Á——À —————— 
1. I. L. R., 28 M. 349. 2. 2M. H. O. 270 (273), 
er. 


3,- LL, R., 21 M. 42. l 
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learned judges rely upon three decisions of the Madras High Court 
as concluding the matter. So far as these decisions are concerned 
we must say that the matter is not in any way concluded. There is 
hardly any decision upon the point in those cases. It is not stated in 
any of these cases that the High Court can go into a question of fact 
in second appeal when the existence of custom isin question. Nor is S. 
384, C. P, C., referred to in any of these. No doubt the learned jndges 
in the case under notice admit that in these cases “the competency of 
the courtso to examine the evidence and decide with reference toits 
weight was merely assumed." But the learned judges say that “that 
cannot be taken as detracting in the slightest degree from the autho- 
rity of those decisions in reference to the present point as it would be 
impossible to believe that so obvious a point was overlooked by tho 
learned judges who decided these cases," But it must be renembered 
that at 1he time of those decisions the powers of the High Court to 
interfere on questions of factin second appeal had not been so well 
crystallized as they have been now after the pronouncement. of 
the Judivial Committee on the subject. At that time an opinion 
was entertained that when whe High Court in second appeal should 
remit to the Lower Appellate Court an issue of fact which was tried 
by the court of first instance but upon which no finding was given 
by the First Appellate Court, the High Conrt might consider 
the propriety of the finding by the Lower Appellate Court and 
come to an opposhe conclusion! , Where the High Coart 
remitted a new issue to tbe Lower Appellate Court it was considered 
that the High Court could a fortiori interfere with the finding 
on such issue. It was only in Hinde v. Brayan? that it was 
settled by the Madras High Court that in second appeal a High Court 
could not intertere in the former case,t.e., with a finding of fact upon 
an issue remitted to the Lower Appellate Court and tried by the 
Court of first instance. In the same case there was a dictum 
that the High Court might interfere in second appeal with a finding 
of fact upon an issue newly remitted though the point was not 
necessary for the decision, “Jt may be that if a new issue 
had been framed or if evidence were taken upon which one court 











l. ,See Per Tyrrel, J. in Damodar Wilayat, (1885),I, L. R., 7 A. 768 at p. 771. 
The High Court may itself decide the issue without remi&ting. Per Petheram, C, J. 
in Damodar v. Wilayet, supra. See also Doolishen v. Ranst, (1888) I. L. R., 8 A. 172 
overruled in Girdhar: v. Orawford, (1886) I. L. B.e 9 A. 147. j 


2. (1878) I. L, B., 7 M. 62. 
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only had formod un opinion, the High Court would be competent : 
to examine the facts, because the Legislature recognizes the right 
of the suitor to the opinion of a second court upon the facts)”. 
The case in Hunumantamma v. Rams Reddi? will come under one 
or other of the two erroneous principles entertained at the time 
and already referred to. In Vishnuv. Krishnan® the issue as to 
custom was remitted for further inquiry. Further, all that was 
considered after the return of finding was “whether the evidence 
sufficiently established the custom alleged.” This was the question 
referred for the opinion of the Full Bench* and this was certainly 
a question of Law. In the third case relied on, Mirabivi v. Velley- 
anna?, the question was also the same, The question was whether 
there was '' evidence on which custom could reasonably have been 
found to exist." The court held that there was no such usage as 
io estublish a valid custom and distinguished between a mere 
practice not having theforce of luw and custom which would be 
usage having tho force of Jaw. Now even according to the English 
law and the systems of law-founded upon it, it is well settled that 
whether a given state of facts establishes an usage is one of law and 
whether such a state of facts has been proved is one for the jury: 

The result is that there is no binding decision compelling the 
Madras Court to take the view enunciated by the learned judges in 
the case under notice. But the learned judges refer to another 
ground for their conclusion. They rely upon the express language 
ot thestatute (S. 584, C. P. C.). Apart from any decisions the lan- 
guage of S. 584, C. P. C., may ‘at first sight appear to justify the 
conclusion of the learned judges. 8. 585 of the present Civil Pro- 
cedure Code states that no second appeal shall lie except on the 
grdunds mentioned in S. 584, C. P. C. This latter section enacts 
that 


“ Unless otherwise provided by this Code or by any other law, from all deorees 
passed in appeal by any court subordinate to a High Court, an appeal shall lie toa 
High Court on any of the following grounds (namely)— . 


(a) tho decision being contrary to some spocified law or usage having tho ies 
of law, &o." 


--The same language was used in the Code of 1877 and the 
language was substantially similar to the correspending section 


1. Hinds v. Brayan, (1883) I L. B, 7 ML. at p. 64 : 


32., (1881) I. L. R., 4. (1888) I.L. R Bor p. 16, 
3. (1883) I. L. R., E ri 2, (1885), I. L.R., 8 M, 464, 
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of the Act of 1859. S. 372 of Act VIII of 1859 provided that 
* unless otherwise provided by any law for the time being in 
force, a special appeal shall lie to the Sudder Court from all deci- 
sions passed in regular appeal by the courts subordinate to the ` 
Sndder Court on the ground cf the decision being contrary to 
some law or usage having the force of law &c., and on no other 
ground.” The only difference if any is, that in the Act of 1859, the 
expression used is “some law or usage having the force of law” 
whereas in the Code of 1877 and 1882 the expression used is “ some 
specified law &c." Under the Code of 1859 it was decided that 
the existence of a custom was a question of fact and a finding upon 
it could not be interfered with by the High Court in second appeal. 
Seo Hureehur Mookerjee v. Judounath Ghose! and Syud Alt v. 
Gopal Doss?. ‘These decisions must have been before the Legisla- 
turo when it enacted the Act of 1877, and if the Legislature had 
thought that those decisions were wrong and should not be adopted 
care would have been taken to express that view in the Act of 1877.. 
The absence of language indicating that a different view was 
intended to be adopted would be against the view taken in tho, case. 
under notice’. 

Then again the Legislaturo speaks of “some specified law 
or usage having tho force of law,” That obviously refers 
to some law or usage which the courts can take judicial 
notice of. The Legislature speaks not simply of usage but 
of. usage having the force of law. Courts can take judicial 
notico of customs established by judicial decision. In the 
absence of such judicial decisions genera: customs were at one 
stage of the English common law taken judicial notice of and 
some loose dicta may not be wanting for this view even in modérn 
decisions. Particular customs mast be proved. Apparently West 
and Buhler think that this is the Jaw in India (W. and B. p. 870). 
It cannot be said that the moment an appellant asserts that a 
decision is contrary to some specified law or usage, such law or 
usage must be assumed to exist. It has to be determined by, 
courts whether such law or usage has any foundation. If general 
customs have to be proved as questions of fact and their existence 
affecting as they may the whole or a greator part of a community be 


1. (2868), 10 W. B. 153. 2,* (1870), 13 W. R. 431. 
3. Ram Gogal v Shamekhaton (1892) L, R., 19 I, A. 238, 
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determined by inferior courts it may no doubt be hard upon 
the people generally that the High Courts should be 
bound by the decisions of such inferior courts upon such question 
No such hardship may arise with reference to usages which are 
sought to be annexed as incidents of a contract, and we think the 
usage of a Zemindari sought to be proved in this case is of such 
a nature. ‘The observations of Petheram, C. J.in Nivath Stngh 
v. Bhikké Singh’ shew that a different meaning should be 
given to the expression “law and usage having the force of 
law.” '*By specified law" the Legislature would seem to mean 
the statute Jaw and by usage having the force of law, 
the common or customary law of the country or community 
aud in my opinion the ground is confined to cases in which the 
lower appellate courts have either misconstrued a statute or a 
written document or have come to à wrong conclusion as to what is 
the customary law or community with reference to questions at issue 
between the parties." 


But the above construction has been expressly disapproved of 
by the Judicial Committee in Ram Gopal v. Shamskhaton?. 
As the question is important, we feel constrained to quote the 
passage bearing upon it. After referring to the construction 
placed by Str Comer Petheram, C. J.in Nivath Singh v. Bhikki 
Singh!, already referred to thoir Lordships observed : ** Their Lord- 
ships cannot approve of this construction. Usage having the force of 
law, means a local or family usage as distinguished from the goneral 
law, of which there aremany instances, and ‘law’ is not to be limited in 
its meaning to Statute law.” After referring t> the corresponding 
provision in the Act of 1859, their Lordships observed: “ The 
meaning of law and usage there (f. e. in the Act of 1859) is clear, 
and there is noreason for thinking that the words were intended 
to-have a different meaning in the Act of 1882, or in the Civil Pro- 
cedure Code of 1877, whore the word ‘ specified’ is first introduced,” 
Following another Privy Conncil’case, they then held that the word 
* specified’? in Sub-section (a) of 1584, C. P.-C., meant “ specified? 
jn the memorandum or grounds of appeal. We must point out that 
in. O' Kinealy's Civil Procedure Code edited ai Mr, Justice Ram- 
«4 1 (1885) I. L. B., 7 A. G49 (653). e 

"2. (18902).1. R. 10 I, £. 228; R. C. I. L. R., 20 C. 98 (99; 100). 
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pint, both the constructions, (viz., that of Petheram, C. J. and that 
of the Privy Council in the case already referred to) are given side 
by side as if they were not inconsistent and no notice is taken of 
the fact that the P. C. disapproved of the construction placed by 


Petheram, 0. J, ( 


Even adopting the construction placed by the Privy Council 
that usage in S. 584, C. P. C., refers to local or family usage, it can- 
not be said that the existence of such usage is not a question of 
fact which can b» interfered-with by the High Court in second 
appeal. Before the lauw can be applied findings of fact must be 
arrived at. Without such findings there can be no application of law. 
Findings of fact cannot be interfered with. Before a local or family 
usage can be given effect the existence of the usage must be proved 
as a fact. We cannot sy that by a reference to usage in §, 534, 
U. P.C., questions of fact in relation to a particular usage are not 
questions of fact—such questions do not become matters for inter- 
ference by the High Court by the simple reference to usage 


We have refrained from referring to the decisions of the Privy 
Council in which a question as to the existence of custom has been 
treated as one of fact for the purposes of an appeal to the Privy 
Council as the language of S. 596, C. P. C., by making reference to 
* some substantial question of law” and omitting any reference to. 
usage muy be said to be different from that of S. 584. 


NOTES OF INDIAN CASES. 


Kristnam Sooraya v. Pathma Bee—I. L. R., 29 M. 151 :— 
The Full Bench in this case held that the special right of suit con- 
ferred by S. 288, C.P.C., on a person against whom an adverse order 
was made under S. 280 or 281 or 282. C. P. C., was not controlled 
by the proviso to 8. 42 of the Specific Relief Act. The Full Bench 
farther held that this special right was one to sue for a declaration 
of title. It must, however, be pointed out that S. 288, C.P.C., does not 
in express terms refer to or speak of a suit for a declaration of title, 
The section only speaks of “a suit to establisk the right” which the 
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party against whom an order under 8. 280, 281 or 282 is passed 
** olaims to the property in dispute.” 

The question is, whether the expression “a suit to establish the 
right” amounts to the same thing as a suit for a declaration of title. 
The same expression is to ba found in S. 246 of Act VIII of 1859, 
and S. 288 of the Act X of 1877, the two earlier Codes of Civil 
Procedure. At the time of the Act of 1859 the Specific Relief Act 
was not in force or enacted. Buta provision relating to the mainte- 
nance of declaratory suits and the power of the courts to grant bind- 
ing declarations of right was contained in the Act of 1859 itself, 
S. 15 of that Act enacted that “no suit shall be open to objection 
on the ground that a merely declaratory decree or order is sought 
thereby, and it shall be lawful for the Civil Courts to make binding 
declarations of right, without granting consequential relief.’ With 
reference to this section it was settled by the highest Judicial autho- 
rity that its application must be governed by the same principles as 
those upon which the Court of Chancery proceeded with refere: ce to 
15 & 16 Vic. C. 86, B. 50, with such slight modifications as might be 
required by the different circumstances of India and the different 
constitution of the Indian Courts, and that a declaratory decree 
could not Le made unless there should be a right to consequential 
relief capable of being had in the same court, or under special 
circumstances as to jurisdicsion in some other court. 


Was S. 246 of the Code of 1859, construed with reference to 
S. 15 of the same Code? West, J.,ia Ranga Vithal v. Rayachand1 
observed : “There it is said of a party unsuccessful in raising or 
maintaining an attachment that he shall be at liberty to bring a 
* suit to establish his right. ‘His right’ in this section means his 
right to have certain property or part of it subjected to or exempt 
from sale. All that is the judgment-debtor’s may properly be sold, 
so that as to the applicant to raise the attachment, if he was out of 
actual possession ‘ his right’ includes all that he can establish against 
the full proprietorship of the judgment-debtor and no more, if he 
was in possession, all that cannot be established agaicst him as the 
judgment-debtor’s and no less.... .. The suitor’s proprietorship cr 
partial proprietorship from the greatest to the smallest conceivable 
interest in the property may properly be levied and ought to be 


1, (1874) 11 B. H. O, 174. 
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brought forward. In determining ‘ his right ’ in such a suit, the 
Court disposes finally of all rights which have combined to make 
itup.” According to this view if the claimant was out of posses- 
sion apparently the claimant’s suit for establishment of the right 
would be a suit for possession of the land attachod, But if the dis. 
possession was subsequent to the order on tho claim this reasoning 
might not apply. But it would not necessarily follow from the judg- 
ment of Mr. Justice West that theclaimant ought to include in his 
suit a prayerfor possession, The nature of the suit brought under 
&. 246 was also discussed by Couch, C J.,in the Bank of Hindustan 
v. Premchand!. At p. 98 he otserved - '* What isthe nature of the 
suit thus brought ? It is & suit to establish a right. What, then, 
is that right? S. 246 empowers a party to apply to the court to 
release the property from attachment, What, in! fact, he claims 1s, 
that the landsarenot to be sold. It is his right that the lands 
should not be sold. When a suit is brought it is n suit to establish 
that right, namely, that the lands ought not to besold". But this 


view of the matter does not help us to come t» a solution upon the 
narticular matter in hand. 


The only case which really throws some lizht upon the matter 
is that of Muthura Pandey v. Ram Rucha Tewari?. In that case 
Mr, Justice Mitter observed at pp. 112, 118: “ Tt must be borne in 
mind that this was not an ordinary suit for confirmation of title and 
possession instituted under the provisions of the 15th section of the 
Code, but that it was a suit for ‘establishment of right’ under the 
provisions contained in the last portion of 8.246. It is very true 
that it has been held in several cases that where a plaintiff sues for 
confirmation ot title and possession, but fails to prove that he was in 
possession at the time of the institution of the suit, the court in the 
exercise of the discretion vested iu it by ÑN. 15,would not proceed to 


make a declaratory decree in his favor.. . . . But be this as it 
may, itis extremely donbtful whether the same rule would be equal- 
ly applicable to suits brought under 8.246. . . . .. These 


words ‘in the last portion of the section) rather go to show that the 
question to be tried in such cases is the question of right or title 
and not merely the question of possession.” 





pn 


-- : uS "e. 
1, (1868) 6 B. H.C. O. C. J. 83. 2, (1869) 3 B L,R. A. U. J, 108, 
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This- would rather go-to show-that the suit under S..246 was 
rather different from the one under S. 15 although that was not 
the actual question for decision. 


It has been held that in a suit under S. 288, C. P. C., the plain- 
tiff may ask for possession. From this, however, it will not neces- 
sarily follow that the suit under B. 283, C. P. C., is not one for a 
declaration of right!. The plaintiff may not be bound to ask for 
possession. But the reasoning of the learned Judges in the case to 
which reference has just been made! would rather tend to shew that 
the language of S. 288, C.P.C., would include something more than 
a mere declaration of right. In Sadu v. Eam" Telang, J. held that 
even if the expression *sue to establish his right” be construed in 
its narrowest sense a suit for a declaration and for consequential 
relief will come under the expression and that the expression ought 
to be more largely construed. 


Having regard to all the above circumstances we think ib very 
doubtful whether the conclusion of the learned Judges can be 
supported upon the reasoning upon which it has proceeded. 


Thrikaikat Madathil Raman v. Thiruthiyal Krishnan Nair.— 
I. L. R., 29 M. p. 158 :—After a long conflict of decisions it is 
satisfactory to see that the Madras High Court has come to a 
sound conclusion on the applicability of 8. 48, C.P. O, 
to a case where a plaintiff having brought a suit for redemp- 
tion upon one mortgage and failed in the same, brings a fresh 
suit for redemption upon the footing of another mortgage. The 
Fall Bench has authoritatively laid down that S. 48 does not 
apply to such cases, and it is satisfactory to note that the judg- 
ment of Sir Bashyam Aiyangar, J. in Ramaswamy Ayyar v: 
Vythinatha Ayyar*, in which he has ably dealt with this question 
and has explained the apparent conflict and real bearing of some 
Privy Council decisions, has been approved, 


Chinnam Rajamannar v. Tadikonda Ramachandra Row :— 
I. L. R., 29 M. p. 155:—In this case apart from the question as. 
to the meaning of a particular expression in.a will aud codicil, two 
questions of some importance arose. The plaintiffs obtained, an 
assignment of a legacy for a consideration less than the amount of 
aa aa IDE DEN eer ee nd In Eee ROI RNC nN 
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the legacy. The consideration was made upto & great extent of a 
debt due to the plaintiffs and of a very small portion paid in 
cash. This assignment was prior to the amendment of the Transfer 
of Property Act IV of 1882 by Act II of 1900. Prior to the amend- 
ment where there was a transfer of &n actionable claim the buyer 
would be entitled to recover only the price paid by him except in 
certain cases. One of the exceptions related to a case where the 
assignment was made to the assignee in payment of what was due to 
him. The High Court held that the exception only applied where 
the whole of the consideration for tho assignment was a debt due 
by the assignor. Itis useful, in this connection, to remember the 
language of the section. S. 135 of Act IV, 1882, ran thus ;— 


Where an actionable olaim is sold, he against whom it is made is wholly dis- 
charged by paying tothe buyer the price and inoldental expenses of the sale, with 
interest on the price from the day that the buyer paid it. 

Nothing in the former part of this section applies 


* nr * + 
(b) Where it 18 made to a creditor in payment of what is due to him. 
2 x * * 

The language of the section can hardly justify the conclusion 
of the learned judges in this case. The learned judges say that 
to hold that the present case is within the words would in effect 
be varying the language materially and would make the clause run 
as if the words were * in payment wholly or in part of what is due to 
him.” With all deference there seems to be some confusion here. The 
payment in this case is of the whole of thedebt. The assignment is 
madein payment of the entire debt due tothe assignee and in 
addition to that a cash consideration. The legacy in this case 
was Rs, 15,000. A sum of Rs. 12,000 was the debt due by the 
legatee tothe assignee. If the assignee had given up his debt sim- 
ply and had obtained the assignment of the legacy for the debt, 
according to the learned judges, he would be entitled to recover 
the amount of the legacy, although the debt in discharge of which 
he got the assignment was considerably less than the legacy. But 
if the assignee paid some cash in addition to the entire discharge 
of his debt, he would not be entitled to recover the full amount. 
One gan hardly appreciate this conclusion. There is no partsal dis- 
charge of thedebt. The conclusion of the learned judges can only 
be supported if the oxpression “wholly” or “entirely” is to 
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be introduced into clause (b) of S. 135 immediately after 
“creditor” when the clause would run thus : “ (b) where it is made 
to a creditor entirely or wholly in payment of what is due to him." 
This would in effect be varying the language materially and 
would be introducing words which are not there. 


A further question which might have been raised but apparently 
was not would be whether ActII of 1900 would govern a case 
where the assignment was made prior to that Act, but was made the 
basis of the suit only after that Act. 


Another question of importance raised and decided in this 
case was as to whether demonstrative legacies would carry interest, 
and if so, from what time. According to the English Law demon- 
strative legacies carry interest for one year from the testator’s death. 
As pointed out by the learned Jndges, thisisalso the rule applied 
by the Probate Act V of 1881, S. 180, in the case of a general 
legacy. Demonstrative legacies are regarded as general legacies in 
this respect and six per cent interest, according to S. 182 of the 
Probate Act has been allowed in this case. 





SUMMARY OF ENGLISH CASES. 


Wandsworth Union v. Worthington [1906], 1 K. B. 420. 


Limitation Act (21 Jac. 1 C. 16) S. 3—Payment by receiver én 
- lunacy—Payments on account—A ppropriation. 


. Where a lunatic was maintuined in a pauper lunatic asylum 
at a cost of £21 per annum, and had property yielding-£8 a year 
in respect of which a receiver was appointed, who paid the amount 
from 1887 to 1903 to the guardians of the union, held in a suit for 
arrears of maintenance by the guardians, thatthe receiver’s pay- 
ments took the case out of the statute of limitations and that the 
guardians were entitled to all the arrears and not only to six years’ 
urrears before the date of the writ. 


In re Newbegin's Estate! and In re Watson? distinguished. 





FS —À ———————— e — enean ETE a a ere a 


1, (^887)310h.D.477. e. 3. (1899) 10h, 73. 


270 THE MADRAS LAW JOURNAL. [vOL..XVI. 


- Brown v. Feeney [1906], 1 K. B..568. 


Practice Suit for defamation—Payment into court without dental 
of liability—Death of defendant—Right to deposit. 


Where, in a suitfor libel, the defendant paid money into court 
in satisfaction of the claim, without denying liability, and died, and 
` Bo the adtion abated, held that the plaintiff was entitled to the 
money and not-the defendant’s executors. 





Brond v. Broomhall [1906], 1 K. B. 571. 


Ship—Invalid mortgage—Registration—Power to expunge from 
register. . 
Where a transfer of nn interest in a ship, void by reason of 

fraud or for any other cause, has been registered, the court has 

power, by reason of its inherent jurisdiction, to rectify the register 
by ordering the entry of the void transfer to be expunged. 





Darling v. Raeburn [1906], 1 K. B. 572. 


Contract—Breach-Charterparty—Implied condition that shipowner 
will not use ship $n manner prejudicial to the Charterer. 


Where a Charter-party provided that the ship was to load a 
fall cargo not exceeding what she can reasonably stow over her 
tackle, apparel, provisions and furniture, and the shipowner 
carried more bunker coal than was needed for the voyage and 
which was intended for use on a future voyage, which step 
necessitated lightening of the ship to get over the bar and consequent 
loss and expense to the charterer, held that there was an implied term 
that the ship shall be used, except as aforesaid, only for the 
purposes of the charterers, and that the defendants had committed 
breach of contract and should recoup the plaintiffs the expense 
to which they had been put. 





Fletcher v. Birkenheld Corporation [1906], 1 K. B. 605. 
Statute—Constructson. i 

The rulesof construction of Acts of Parliament that the effect 
of words perfectly clear in themselves is not limited by general 
words in a preamble applies equally to the heading of a section. 


— Ô 
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Saleman v. Secretary of State for India In Council [1900], 
1K. B. 613. 


Act of state—Annewation of Native state—Assumptron of guardian- 
ship by Govsrnment—Disiencison between his private and state 
property—Jurisdiction of Municipal Courts. 


Where the East India Company, as representing the Crown, 
has done acts of State, the Municipal Conrts cannot question the 
validity of the acts, or entertain a claim in respect thereof against 
the Secretary of State, as the successor of the Hast Indian Company. 

Foster v. Warblington Urban Council [1906], 1 K. B. 648. 
Possessory Tetie—Raght of suit against trespasser. 





Where a person enjoyed certain oyster ponds for fattening 
oysters, and the defendant emptied sewage into the sea close by 
so as to pollute the ponds and render them unfit for use, and 
thus committed nuisance, held, that, apart from the question 
whether the plaintiff had title or not, the plaintiff as occupier 
of the oyster ponds, could sue for trespass to the same by 
wrong-doers; that the defendants, not having any right to dis- 
charge sewage into the sea so- as cause nuisance, and having by 
their acts of commission caused such a discharge of sewage, were 
wrong-doers; and therefore that the action was maintainable. 

Per Laughan Williams, L. J. :—~Semble, the plaintiff, if neces- 
sary, could make a title as owner of the oyster ponds. 

Per Fletcher Moulton, L. J.:—Under the circumstances a 
legal origin ought to be presumed for the existence and user by 
the plaintiff of the oyster ponds. | 

Quære, as to the defendants’ liabilily for a nuisance to the 
plaintiff's oyster ponds, if occasioned by their mere non-feasance. 





Hopkins v. Gudgeon [1900], 1 K. B. 690. 
Bill of sale—Hegtstration— Eaecution creditor. 


Where there was a bill of sale in respect of furniture, but 
there was no registration and the furniture continued to bein 
the apparent possession, of the vendor held, that the title ef the 
claimant would not prevail over that of the execution creditor. 


e =e 
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Walker v. York Corporation [1906], 1 K. B. 724. 
Statutes—Constr uction —BSubsisiuiton of * and? for ‘or? 


In construing a statute “or” may be read “and,” if the 
context makes that the necessary meaning. 





Palethrope v. Home Brewery Company, Limited 
[1906], 2 K. B. 5. 

Landlord and Tenant-——Covenani to keep premises properly and 
not to da act by which license may be refused—Offences by under- 
lessees against licensing laws. 

W here a lease provided that the premises which were let for 
selling beer should not be used for any other purpose, that premises 
should be kept properly, that the lessees should not do or suffer 
any act by which the license might be forfeited, held, that if the 
underlessee committed an offence against the license laws and the 
renewal of the license was refused, there -was a breach of covenant 
for which the lessees would be liable. 


Bryant v. Hancock! distinguished. 
Martin v. Nadel [1906], 2 K. B. 26. 


Practice—Garnishee order— Not made when garnishee would not be 
completely discharged. 





A garnishee order will not be made when the garnishee 
would not be completely discharged, and the making of such order 
is a discretionary remedy. 


Taylor v. Metropolitan Railway Company [1906],-2 K. B. 55. 
Mistake of fact—Money paid to agent Ginder Mistake of fact— 
When recoverable. 


J contracted with the M. Railway Company for carrying coke , 
breeze from a station on the M. Railway to the station on the defend- 
ant’s railway ata certain through rate. The goods having been 
delivered, J paid for the carriage at the agreed rate to the defends 
ants as the collecting agents of the M. Railway Company. He 
discovered later on that there had been an 6vercharge. Before he 


u 1. (1899) A, C. 442. 
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sued for the difference between the excess rate and the proper rate 
defendants had settled the account with the M. Company. 


Held that the money could not be recovered from the defend- 
ants, who had received it as innocent agents and settled for it 
with their principals before any notice of the overcharge ; and that 
this applied equally to that portion of the money received by them, 
which, in the ordinary course and under the traffic arrangement 
with the M. Company, they would be entitled to retain to their 
own use as representing the share of the through rate for the por- 
tion of the transit over their Railway, the money having been paid 
by T as a lump payment under a contract to which the defendants 
were not parties: '' Where money has been paid under a mistake 
of fact to an agent, it may be recovered back from that agent, 
unless he has in the meantime paid it to his principal or done some- 
thing equivalent to paymeut to him, in which case the recourse of 
the party is against the principal only.” 





The King v. Linneker [1906], 2 K. B. 99. 


Criminal Law—Attempt to discharge loaded arms—Offences 
agaist the person Act (24 and 25 Vic, C. 100) S. 18. 


Where the accused drew a loaded revolver, and the prosecutor 
struggled with him and finally wrested it from him, and the 
accused said during the struggle “ you "ve got to die", held that he 
was guilty of an attempt to discharge the revolver within the 
meaning of S, 18 of 24 and 25 Vic. C. 100. 





* Armitage v. The Attorney General, Gillig v. Gillig 
: | [1906], P. 185, 


* 


gitsmacy Declaration Act (21 and 22 Vic. C. 98). Divorce in 
another state—Recognition by law of domictl—Hnglish law. 


The courts of England will recognize the binding effect of a 
decree of divorce obtained in a state where the husband was not 
domiciled, if the courts of the country or state of his domicile would 
recognise the validity of the decree, ° 


e ' 
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Hodgson Roberts v. Hodgson Roberts and Whitaker : 
[1906], P. 142.. 
Divorce— Variation of settlements. . 

The Divorce Court is given the power to vary marriage 
settlements for placing the parties in the same position, as far as 
possible, as if the marriage had not been put an end to through the 
fault of one of them. Where by the settlement power was given ` 
to the innocent party, if survivor, to appoint a portion of the fund 
in favour of a future spouse and any children by a fature marriage, 
the court can, though the issue of the dissolved marriage survive, 
permit such power to be exercised in the lifetime of the guilty 
party, to an extent, having due regard to all the facts, not detri- 
mental to the interests of such issue. 


Md 


Dodd v. Dodd [1906], P. 189. 
Livorce—Desertion and Adultery—Order under the Summary Juris- 
diction Act (1895), effect of. 

A wife who takes a separation order under the Summary 
Jurisdiction (Married Women) Act, 1895, 58 and 59 Vic. C. 89, 
within two years of desertion, cannot, after two years, apply for 
divorce on the ground of desertion for more than two years. 

[Smith v. Smith’ dissented from]. 


Bater v. Bater [1906], P. 209. 
International Law—Dsrvorce—Judgment in rem— TDROMUN Court .— 
Dome. 
(1. A divorce granted by a Foreign Court is a judgment in 
rem, and a stranger cannot impeach it, even on the ground of fraud. . 
[Castrique v. Behrens? approved]. 





(2). The domioil for the time being of the married pair, when 
the question of divorce arises, affords the only test of jurisdiction t 
grant divorce; and the court of the bonafide, existing: domicil 
jurisdiction over persons originally domiciled in another country 
undo a marriage solemnized in that other country; and such a divorce 
will’be recognized by the English Courts, though given for a cause 
which is insufficient to obtain a divorce in England. 

[Harvey v, Farnte®, Le Mesurier v. Le Mesursier*, appliéd.] 


a 






L. 1200) p p. 249. 3. (1982) 8 A. C. 43. 
2. (1861) 80 L. J. Q. B. 163, 4. (1895) A. C. 517. 
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"Cox v.-Cox and Warde [1906], P. 267, 


Adultery—Sust for damages only—Princtples applicable to’ such. 
sutt—Matrimontal Causes Act, 1857 (20 and 21 Vic. C. 85) 
Ss. 31, 88, 59. 
A petition by a husband for damages only under S, 38 of the 
Matrimonial Causes Act, 1857, is subject to. the same provisions 
as other petitions under the Act. 


Where & husband presents a petition for ione only and 
has himself been guilty of a matrimonial offence, which might lead 
the court to refuse him a decree for dissolution of marriage, he’ is, 
for the same reason, debarred from recovering damages from the 
adulterer, 





Hooper v. Herts [1906], 1 Oh. 549. 
Company—Shares—Implied obligation of transferor not to hinder 
regsstration. 

When shares in a limited company are transferred, there is an 
implied obligation upon the transferor not to prevent or delay the 
registration of the transferee as owner of the shares. If he prevents 
or delays, and the shares D REE fall in value, he is liable in 
damages. 





In re Edwards, Jones v. Jones [1908], 1 Ch. 570. 
Will—Grft to class who attain twenty-one—Contingent—Child sur- 
viving and dying before twenty-one—Gift over. 

Where A left properties to trustees in trust for her children 
who attained twenty-one or married, with a gift over to others if 
she died without leaving any children surviving her. One child 
survived her, but died an infant. 

. Held, that the child did nottake a vested interest by birth, that 
the gift over did not take effect, and that hence there was an 
intestacy. 

[Kidman v. Kidman! referred to Walker v. Mower? approved]. 





. 4. (1871) 40 L. J, Ch. 359, 380» 2. (1852).18 Beay. 385. 
5 
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In re Dunsany's Settlement, Nott v. Dunsany.[1906], 1 Ch. 578. 


Marriage settlement--Covenant to settle wife's Sur Rain: pro- 
perty—LHstate tal, . . , 


Where by a marriage settlement, either party should convey 
to the trustees real or personal property for any estate or interest 
in possession or remainder or expectancy that either may become 
seized of during coverture, held, an estate tail to which the wife 
became entitled in remainder during the coverture was not bound 
by the covenant, though she -could if she chose turn the estate tail 
into an estate in fee simple. 


[Hslbers v. Parkinson! followed]. 


— f 


Villar v. Gilbey [1906], 1 Ch. 588. 
Will —Chsld en ventro sa mere—Devesisng clause. 





In regard to wills there 18 no difference between 2 child alive 
before the testator’s death, and a child then en venire sa mere and 
subsquently born alive. 


. Where A devised to B's first and second sons, alive at the date 
of the will, with remainder to their first and other sons in tail, with 
remainder to the third and other sons of B in tail, but said that 
the third or any other son born in his lifetime should have only 
a life interest, with remainder to his issue in tail male. The third 
son was born three weeks after A's death. The first and second sons 
died without issue. 


Held—That his estate tail was cut down to an estate for life. 
[.Blasson v. Blasson? declared no longer law]. 


— e 





Quinion v. Horne [1906], 1 Ch. 596. = 

Vendor and purchaser—Requisition of title—Spectfic performance. 

. Where the vendor agreed to sell, the agreement providing 
thatif any purae should make any objection or requisition which 
the vendor was ‘ unwilling to remove or comply with, the vendor 
might annul the sale, held that if the purchaser made a reasonable 
fequisition, ethe vendor cannot annul the contract and tbat the 
vehdee can have specific performance. , 





eal Sawa at CACERES ERE 
L. (1888) 36 Ch. 200, e 2. ` (1804) 2D. J..& G. 665, 


[n 
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Badische Anilin and Soda Fabrik v. Isler 
[1906], 1 Ch. 605. 


Patent—Infringement—License—Condition—Purchase from licen- 
see without notice of condat on. 


The buyer of a patented article can use it as he pleases unless 
at the time of thé purchase the patentee imposed a condition. Ita 
licensee, to whose license the patentee has attached a condition, sells, 
a buyer from the licensee is an infringer though he is not aware 
that there are limits to the license, unless the patentee is estopped 
by -heving acted “in such a way as to lead the buyer to suppose 
thatthe license is not limited. If a person innocently uses & patent- 
ed invention, not knowing that there is patent, he is none the less 
an infringer. 





In re Blew. Blew v. Gunner [1906], 1 Ch. 624. 
Will— Discretionary trust for Maintenance—Remoteness. 


A by his will created a discretionary trast for the support of 
his ‘son W. and his wife and children or any of them;'or to accumulate 
the same at the trustee’s discretion for the benefit of W.’s children 
who should become entitled to the corpus under the trust therein- 
after contained ; and subject to such discretionary trust he directed 
them to pay the income to W. during life and after W.’s death to his 
wife, and efter the’ death of the survivor to hold the corpus and 
income in trust for the children of W. who should attain twenty- 
one. Held, that the discretionary trust for maintenance was limited 
to the life of W, but, if not so limited, was void for remoteness, as 
it wasa trust that might be exerciseable at a time beyond the 
period allowed by the rule against perpetuities. 
= Inre Wise! and .In re Watson? not followed. Head note to 
Goolding v. Read? corrected. 


Attorney-General v. Manchester Corporation [1906], 1 Ch. 643. 


Powers—Statutory powers—Munictpal Corporution—Ancsllary 
business. 


Where a Municipal Corporation is given by its Charter power 

to use all tramways belonging to it ‘for the purpose of conveying 
_ ee ee 
1. (1890) 1 Ch. 281. 


B 


2. 1802, W. N. 192. 
3. .1 D.A. & G.610, cM 
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and delivering animals, goods, minerals, or parcels’, it cannot under- 
take a general parcels delivery business within and beyond the 
area covered by their tramways, not confined to parcels and goods 
carried on their tramways, for under ‘the powers, the Corporation 
could only carry on the business of common. carriers upon their 
tramways, and as ancillary to that business do all. things necessary 
for the collection and delivery of parcels carried on their tramways. 





Peat v. Olayton [1906], 1 Ch. 659. . 
Company—Shares—Hquitable title—Conflicting equittes—Prt- 
ority. 

A, who owned shares in à company, assigned all his Med 
to the plaintiffs as trustees for his creditors. The plaintiffs applied 
to A for the certificates of the shares, but were unable to get them. 
They then gave a notice to the Company of the assignment. A after- 
wards, through his broker, C sold the shares on the Stock Exchange, 
executed a transfer and took the purchase money. C assigned 
other shares to the buyer and then claimed the shares sold for A. 
Held, that C’s lien, if he had any, was only on the debtor's interest, 
which was subject to the plaintiff's right; and that the plaintiffs 
were entitled to be registered as owners, as they had not been 
guilty of any negligence to deprive them of their equity. 





In re Rattenberry. Ray v. Grant [1906], 1 Ch. 667. 


Will—Legacy to creditor of large amount—Creditor appointed 
execulrie—No time fiæed for payment—Debt carrying interest. 
A gave a legacy to a creditor of a larger amount than the 
debt, and appointed the creditor as executor. The debt carried 
interest, and interest had been paid up to A's death. ‘Held, that 
the legacy was a satisfaction of the debt, even though the legacy 
was not payable till one year after the creditor was appointed 
executor. i 


In re Tuck, Murch v. Loosemore [1906], 1 Oh. 692. 
Practice—Conlempi—Attashment—Trustee, 


Where a trustee disobeys an order to p money into court, 
a writ of attachment will not be issued against him unless the order 
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had been personally served on him, or he is evading service. Itis 
nob enough to show that the order was made by consent or that he 


was in court when it was made. 





In re Bourne. Davey v. Bourne [1906], 1 Ch. 697. . 


Attachment—Contempt—Disobeymg order to pay money—Debtor 
— epecutor. 

`- A debtor executor, who proves the will, is deemed in equity 
4o have paid the debt to himself as executor. When he, in an 
administration action, is directed to pay it,and makes default, he 
‘ig liable to attachment. But generally a writ will not be issued 
when he is not morally blameworthy, as where he never had the 
means of paying it, or seeks the phone of the Court of Bank- 


ruptoy. 





In re R. [1906], 1 Ch. 730. 

Stalute— Construction — Repealang .Act— Effect of saving clause. 

Where an Act conferring a certain jurisdiction is repealed by 
a subsequent Act containing a saving clause to the effect that the 
repeal shall not affect any jurisdiction established under the 
repealed Act, the jurisdiction under the repealed Act should, in 
the absence of any inconsistency between the two Acts, be regard. 
ed as preserved by virtue of saving clause. 


[ Sayerts v. Collyer! considered |. 





Bonnard v. Pott [1906], 1 Ch. 740. 


Money lender—Contract of unregistered money EI Monay: lendere 
Act, (68 and 64 Vic. 51) 52. 


. Where the Money-lenders Act, 1900, forbade an unregistered 
money-lender to lend and take security, and hence his contract to 
do so was void, the borrower can recover securities given, though 
the money-lender cannot recover the money advanced, because the 
statutory prohibition is intended for the benefit.of the borrower. 


[Victorian Daylesford Syndicate, Ld.,-v. Dolt’ followed]. - 


1. (1884) 28 Ch, D. 108, 107. 2, (1905) 3 Ch. 624, 
e 
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Whitby v. Von Luedecke [1906], 7. Ch. 788. 


Bettlement—Power of appointment among chsldren— Appointment of 
income to children equally and of whole income to survivor for 
lefe. ' 

By a marriage settlement, real estate was settled to the use of 
'G for her life, and after her death to the use of her children as G 
should appoint, G had two sons, L (born in 1846) and A (born in 
1852). G died in 1877, having devised the income equally between 
L and A, and leaving the whole income to the survivor if either 
died, and provided that on the survivor's death the estate should 
be sold and the proceeds divided among the children of L and. A. 
Held that the gift to the survivor was a contingent estate 
and as the survivor might be a person not ascertainable within 
-twenty-one years after G’s death, the gift offended against the 
rule against perpetuities and was void. 





In re Sharp, Pickett v. Pickett [1906], 1 Ch. 798. 
Trust-—Annutiy—Duty of trustee to deduct income-taa, 


Where trustees were directed to pay annuities and accumulate 
the balance, they should pay the annuities after deducting the 
income-tax. If they pay without so deducting, they should make 
good to the estate the amounts of income-tax, so overpaid to 
the annuitants. Their liability was limited to payments within six 
years, except in the case of sums retained for their own annuities. 





Griffiths v. Vezey [1906], 1 Ch. 796. 


Practice—Judgment for specific performance against buyer— 

Default in payment by buyer— Forfesture of deposit, 

Where specific performance is-decreed against a buyer and 
he fails to pay, the vendor can, if the contract contained a clause 
forfeiting the deposit, and giving the vendor power proceed to a 
fresh sale, get an order forfeiting the deposit and for payment of 
any deficiency on a fresh sale and costs instead kn the usual order 
rescinding the contraot. 
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. Williams v. Morgan. [1906]; 1 Ch: 804.. 


Mortgage—Covenant' to pay interest half- yoarly-— l'emporáry 
defauli— Effeci of. 


Where a mortgage deed provided for the repayment of the 
principal in 1914 and interest half yearly on specified days or 
within twenty-one days thereof, and further provided that if the 
mortgagor should, on January 1914, pay the principal with interest 
for the same in the meantime‘ at the rate aforesaid that may be 
due and unpaid', the mortgagee was to reconvey. 


Held, where the mortgagor paid an instalment. of interest 
twenty-seven days after the specified day, that the proviso for 
redemption did not import a condition that interest was to be paid 
as abovesaid, and that as there was no condition broken, the mort- 


gagee's estate was not absolute at laws and there could be no pre- 
closure. 


In re: Turner! followed. Edward v. Martin?, Burrowes v. Nolly*, 
Stanhope v. Manners* distinguished. 





Attorney-General v. Mersey Railway Company 
[1906], 1 Ch. 811. 


Railway Company— Incidental Powers—Omntbus business . Ultra 
_ Vires, 


. Railway Companies, unless IS authorised to do 80, have 
no power to carry on business as omnibus proprietors for distribut- 
ing and collecting their passengers. Such a business is nof inci- 
dental to their understanding an could be ultra vires. 

London and County Council v. Attorney General® applied. 
, m TER | 
Tunnicliffe and Hampson, Limited v. West Leigh Colliery 
Company, Limited [1906], 1 Ch. 22. 


Danae MUI EENE of damages—Risk of future sub- 
sidence. 


In assessing the damages recoverable by a surface owner for 
subsidence owing to the working of minerals under and adjoining 








1. (1895) 43 W. M. 183. 3. (1845) 2 J. & Kat, 521, 536. 
2. (1856) 35 L. J. Ch. 284. 4. (176) 33 X. D. N. 199, 
€. (1902)40. 165. `. 
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his property, the Court will take into account the depreciation in 
the market value of the property a to the risk of future 
subsidence. : 


[Rust v. Victoria Graving- Dock Co., distinguished]. 


qu lanea 


In re: Whitehorne, Whitehorne v. Best [1906], 2 Oh. 121, 
Will—Gtfts to testator’s son and his children— EHevocation by codicil 

of benefit to son— Effect on children’s snterest. 

If there is a gift by will, the person who asserts that there is a 
revocation of that gift by a codicil must) show a plain revocation. 
Further, the revocation extends only so faras the will is inconsist- 
ert with the codicil. 
^ [Green v. Tribe’ and All v. Gregory" followed. Tabor v.: Pren- 
tice? distinguished |. 


yi Torrens v. Walker [1906], 2 Ch. 106, 
Landia and tenani—.Lessor's covenant to repatr—Hatent f obli- 
gation. 
A lessor’s covenant to keep the outside walls of the demised 
premises in repair will be construed as a covenant to repair on 
notice, and so there can be no breach until the lessor has notice of 





want of repair." 


Lessors’ covenants to repair are governed by the same princi- 
ples as lessee’s covenants. Regard must be had to the age and 
conditions of the buildings to which the covenant refers. A lessor 
is not bound by such a.covenant to rebuild during the term of the 
lease premises which have at the date st which he receives notice 
become worn out by age, ond, merely from the action of time on 
the materials used, been reduced to a state in which repair 13 


impossible. . 


| Blaiberg v. Keeves [1906], 2 Ch. 175. 
Vendor and purchaser— Misrepresentation by vendor —Rescission of 
Contract. 
Where a vendor re in the agreement of sale that pro- 
perty had been held for a term of 500 years at a yearly rent of 1 sh. 


"1, 1887, 36 Oh. D. 113. , 3., 1856, 8 D. a O, Q. 221. 
2. 1878,27 W.R. 99. |. ' el ., e 4 HER aoe 
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and that it- had been expressed ina deed fell in 1902 that the 
property was expressed to be enlarged into a fea simple, and that 
it shall be assumed that the deed poll effected an enlargement, 
held, that the vendor might reasonably. believe that the property 
was freehold and was therefore justified in so describing it in the 
particulars, and then, by. the conditions, requiring the purchaser 
to assume the facts establishing the freehold title which the vendor 
knew he would have a difficulty in proving. There was henceo n 
misrepresentation. 
[ Torrance v. Bolton! distinguished. | 


JOTTINGS AND CUTTINGS. 


Sèr James Davies.—By the retirement of Mr. Justice Davies, 
the High Court of Madras loses one of its most striking per- 
sonalities. He was appointed to a permanent place on the High 
Court Bench in 1895. He had acted for some time previously as a 
Judge of the same Court. Owing to ill-health he was compelled to 
resign his place after a service of 11 years. He wasa Judge of 
remarkable independence and rare judgment in the appreciation of 
evidence, and his powerful individuality will long be missed. 
Throughout his judicial career as Sessions Judge or Judge of 
the High Court, he was a terror to a Police notoriously corrupt 
and a Magistracy often incompetent and even high-handed. His 
abhorrence of the methods of the police in this country was so great 
that he occasionally erred on the side of leniency towards prisoners 
who were their victims. He was not a lawyer learned i in the laws 
of England or of India, but he had abundant common sense. His 
great failing was a faith in the correctness of his own conclusions 
which often led him to express himself in strong language against 
the opposite view which with strange inconsistency he was some- 
times driven to adopt. He never cared for the good opinion of the 
profession or of the public outside—a frame of mind which notwith- 
standing some advantages betrayed him into positive rudeness. 
For some years he has not been in the enjoyment of good health, 
and physical debility actuated his impatience of manner and 
occasional outbursts of temper. He had undoubtedly his preju- 
dices. No man, though he be a Judge, is altogether ffee from them, 
But his strong love of impartiality and determination to do the 
right saved him from errors into which he might otherwise have 


1. (1872) L. R. 14 Eq., 124. 





6 
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been led: ‘Since the retirement of Mr. Justice Kernan, no Judge on 
the Madras Bench has striven better to maintain the attitude of 
impartiality between the Government and the subject. It has been 
felt thatfailing health for the past twoyears interfered to some extent 
with the thorough and conscientious discharge of his duties on 
the part of the léarned Judge. It cannot be said that the resignation 
has come upon the public as a surprise. We must, however, say 
that under the present circumstances the High Court has sustained 
& distinct loss not likely to be easily repaired by the departure of 
Sir James Davies. 


* 
*# * 


Mr. Justice Moore :—Mr. Justice Moore has resigned his 
place as Judge of the High Court of Madras. Under the 60 years! 
rule he would have been bound to resign at the end of the year 
1907. He has anticipated the operation of the rule by taking 
advantage of the vacancy in the Chief Judgeship of the Mysore 
Court. Mr. Moore is a patient and conscientious Judge and he 
has the advantage of a genial presence. His relations with the 
profession were always good. It is true that he has &chieved no 
great distinction as a Judgo. But amidst colleagues the majority of 
whom have shown no great aptitude for law he held his own. He 
has been in failing health for some time and the otium cum digna- 
fate of the Mysore Chief Court isa welcome relief to a hard work- 
ed judicial officer, especially where it is accompanied by a 
handsome pecuniary emolument. Whether Mysore isto be the 
field for time-expired mediocrities during the evening of their lives 
is anobher question. Mr. Moore, however, has never shirked his 
duty. The Judicial service in Mysore needs to be galvanised and 
we may fairly hope Mr. Moore will supply the energy. i 

. x 

A.—Rules regarding the submission of memortals and other 
papers of the same class to His Majesty the King, Emperor of 
India or to the Right Honourable the Secretary of State for 
India :— : 


N. B.—These rules do not in any way affect or supersede orders issued on the 
same gubject by the military authorities for the guidance of the army. 


I. No memorial will be received or attended to unless for- 
warded as hereinafter prescribed. e | | 

1I. Every memorial should be accompanied by a letter request- 
ing its transmission to the authority to which it is addressed. 
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III. Every memorial to His Majesty or to the Secretary of 
State for India should be presented through the Local Government 
having jurisdiction in respect of the subject-matter of the memorial. 
In cases where no Local Government isin a position to deal with 
the subject-matter of the memorial it should be presented through 
the Local Government within whose jurisdiction the memorialist is 
or has last been residing or employed or, if there is no Local 
Government answering to these descriptions, then through the 
Government of India. 


IV.,Every memorial to His Majesty or to the Secretary of 
State for India presented through the Government of Madras or 
Bombay should be forwarded direct by the Local Government, with 
afull statement of facts and an expression of opinion, except in 
the case of a memorial which— 


(a) relates to— 


(i) any rule or standing order of the Government of India, or 

(ii) any Legislative Proceedings of the Governor-General in 

i Council or to an Act to which the Governor-General 
has assented, or 


(iii) a case which has been previously under the consideration 
of the Government of India, whether on appeal or other- 
wise, Or 

(b) if granted, would cause expenditure for which the 
Imperial and not the Local Government would be primarily res- 
ponsible. 


Every such memorial should be forwarded with a covering 
letter containing a full statement of facts and an expression of 
opinion to the Government of India in the proper Department for 
transmission to the Secretary of State* for India. 





* * In the case of memorials and petitions against, or regarding Acts passed by 
the Legislative Council of the Governor-General, the Legislative Department is to be 
considered to be the department having cognizance of the subject-matter of the me- 
morial. Such memorials will be transmitted to His Majesty's Secretary of State 
through that department; and to it should be referred all memorials of the kind 
now degoribed, which may reach any other department of the Government of 
Indis. The Legislative Department will, when necessary, consult the exeoutive de- 
partment concerned before disposing of, or transmitting, such nfemorials.”—Home 
Department No. 22—996. 1001, Public, dated 24th May 1878. š 


Memorials involving quéstions relating to pensions, gratuities, ullowancos, and 
the like should be forwarded through the Government of Indiae tomo Department 
Notification No. 0169, dated: LOth September 1901. 
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V. Évery memorial to His Majesty or to the Secretary of 
State for India presented through & Local Government, other than 
the Government of Madras or Bombay should be forwarded by 
the Local Government with a full statement of facts and an expres- 
sion of opinion, to the Government of India in the proper depart- 
ment for transmission to the authority addressed. 


VI. Every memorial to His Majesty or to the Secretary of 
State for India from a person who has been employed in the army 
should, if it relates to a military subject, be forwarded through the 
Lieutenant-General Commanding the Forces of the Command in 
which the memorialist has served. The Lientenant-General will 
forward it with a full statement of facts and an expression of opi- 
nion to the Government of India in the Military Department for 
transmission to the authority addressedt. 


VIL No limit is fixed to the time within which &n appeal from 
an order of the Governments in India must be preferred to the 
Home Government except in the case of an appeal from a judicial 
decision in which the Judge is a Political officer and in which the 
appeal ordinarily lies to Government in the Political Department. 
Such appeals must be preferred within a period of twelve months 
from the date of communication to the person concerned of the 
order to which objection is taken. 


VOI. A memorial may be transmitted either in manuscript or 
in\print, but must, with all accompanying documents, be properly 
authenticated by the signature of the memorialist on each sheet 
and must conclude with a specific prayer. 


IX. Memorials together with their accompanying documents 
should be in Englishf. If the accompanying documents must 





§ Appeals by private persons from the orders of the Lieutenant-Governors lio, 
in the first instance, to the Governor-General in Council. An appeal to the Secretary 
of State will lie only in the event of an appeal to the Governor-General in Council 


having been rejected. 


+ Appeals by individuals from the orders of the Lieutenant-General Commanding 
the Forces, lie in the first instance, to the Governor-General in Council and there- 
ufter to the Secretary of State. 


t“ As it frequently happens that the disposal of vernacular petitions presented 
to the Government of India is delayed owing to their being unaccompanied by 
English translations, and as Local Governments and Administrations have greater 
facilities for translating the vernaculars in use under théir different provinces than 
the Government of India have, I am directed to request that in order to avoid incon- 
venience and delay, all vernacular petitions tramsamitted by & Local Government. 
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necessarily be forwarded in the Vernacular an English translation 
should be appended which should be attested by the signature of 
the memorialist. 

N. B.—It will bo well for the transmitting office to examine such translations 
and if they are found to be incorrect or faulty, to notice the fact in sending on the 
memorial, 

X. lt is not necessary that memorials should be forwarded in 
duplicate or triplicate. The originals will invariably be transmit- 
ted to England a copy being made and retained by the Govern- 
ment of India, if necessary, for record. 


XI..As a general rule, the transmission to England of a memo- 
rial duly forwarded through the proper channel should not be 
delayed by the transmitting Government in India] beyond a month 
after the receipt of the memorial, 

XII. The Governments in India are vested with discretionary 
power to withhold the transmission of memorials addressed to His 
Majesty or to the Secretary of State for India in the following 
cases t— 

(1) When a memorial is illegible or unintelligible. 

(2) When a memorial contains disrespectful or improper 

language. 

(8) When a second memorial is presented after a decision 

has already been given by the authority to which it is 
addressed and when no new facts or circumstances 











and Administration to the Government of India may invariably be accompanied by 
an English translation.” 


9. “It should, however, be clearly understood that it is not the intention of 
the Governor-General in Council that any petition presented for transmission to the 
Government of India or the Secretary of State should be refused by reason of its 
beinty in the vernacular or because it is unaccompanied by a translation. The great 
majority of the population do not know English, and cannot obtain the services of 
an English petition-writer ; and it is most undesirable that in a ecuntry like India 
the free right of petition should be curtailed. But os the languages of India aro 
many and diverse it is desirable that any vernacular petition or memorial forwarded 
to supreme authority by or through a local Government should be accompanied by 
ar English translatign."—[Home Department, No. 64-2080.95 (Publio), dated 21st 
November 1878 ]. 


Nors 1.—If the memorial is practically an appeal for mercy or pardon, or con- 
tain such an appeal, it must be transmitted, unless it falls under rule XIU. 


Nore 2.—When a memorial of the kind referred to in Note 1 is addressed to His 
Majesty or to the Secretary of State for India after a previous petition has been 
rejected by the Government of India of the Local Government, tite memorial must 
be transmitted unless the case is one of which the Loca] Government is competent 
to dispose on ita own responsipility under the orders contained in the Resolution of the 


7 
Government of India in the Home Department, No. ———, dated the 15th Angust 
1890, «* 1161-72 
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. are adduced which afford grounds for a reconsideration 
of the cage. A memorial addressed to His Majesty by 
& person whose 'appeal to the Secretary of State for 
India has already been rejected shall be held to bea 
second memorial to the same authority and shall not 
be transmitted. 
(4) When a ‘memorial is a mere application for pecuniary 
assistance by a person manifestly possessing no claim. 


(5) When a memorial is an application for employment under 
one of the Governments in India from a person not in 
the service of the Government or is srequest for exemp- 

v tion from the provisions of any law or rule prescribing 
the qualifications to be possessed by persons in the 
service of Government or by persons engaging in any 
profession or employment. 


(6) When a memorial is a mere appeal from a judicial decision. 
(7) * When a memorial is an appeal against an order of a Local 
Government regarding the dismissal, removal, reduction 
br other punishment of'& Government servant or an 
employé of a local'authority whose salary was not more 
than Rs, 100 a month ; or when it'is an appeal against 
& similar order of a Loca] Government confirmed by the 
Government of India from & Government servant or an 
eniployé of a local authority whose salary was not more 

than Rs. 250 a month. | Re 


* “The Governor-General in Council considers that the discretionary power of 
withholding petitions under clause 8, Rule XIII(a) of 
(a) Binoe renumbered the Rules for the submission, reoexpt, and transmission of 
clause 7, rule XII, memorials and other papers of the same class.addrehiaed 
à to His Majesty the King, Emperor of India, or to the 
Right Honourable the Secretary.of State for India, by private persons or by officers 
of all Civil Departments, should be used with caution, and only after full consider- 
ation of the facts in each case. Having regard'to-the constitution and character 
of the Indian subordinate services, dismissal of Government officials often involves 
serious distress, if not actual rum, to them, and it is right that, under such circum- 
stances, every Opportunity should be allowed to them of making themselves heard. 
Further, when, as sometimes happens, their representations reach the Searetary of 
State through non-official channels, it is convenient that he should be in a position 
at once to deal with them, instead of being obliged, as may now be the case, to 
refer for information to this country. Such petitions, therefore, should not be 
withheld when there is any reasonable prospect of difference of opinion as to the 
order passed on them by the Government of India, or when they contain anything 
to whjch the attention of the Secretary of State is likely to be especially directed.” 
— Home Department Resolotion No. 1438 (Public), dateg 24th September 1880. 


Norz,— The first sentence in this clause applies to the orders of the Government 
of Indis ag well as to those of Local Governments. : 
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(8 When a memorial is an appeal against a decision, which 
by any law or rule having the force of law, is declared to 
be final. 


(9) When a memorial is addressed by an officer still in the 
l publie service and has reference to his prospective claim 
to pension. 


(10) When a memorial is a mere appeal against the non-exercise 
by one of the Governments in India of a discretion vested 
in such Government by law or rule. 


(11) When a memorial is an appeal against the action of a 
private individual, or of » body of private individuals, 
regarding the private relations of the memorialist and 
such individual or body. 


(12) When a memorial is an appeal against orders refusing the 
grant of a pension to an inferior servant who is not eli- 
gible for such grant under the pension rules. 


XIII, The Government of India may withhold the transmission 
of a memorial to His Majesty or to the Secretary of State for India 
unless the memorialist has previously memorialised the Government 
of India and the Local Government concerned on the same subject, 
provided that when the memorial is one for pardon which no autho- 
rity in India has power to grant, it should be addressed to His 
Majesty and forwarded to the Secretary of State for India. 


XIV. When a memorial is withheld, the memorialist should 
be informed of the fact and the reason for it. 


XV. A list of memorials withheld, under the discretionary 
power conferred by rule XII, with the reasons for with holding 
them, will be forwarded quarterly to the Government of India in 
the case of memorials withheld by Local Governments under the 
same discretionary power, and by the Government of India in the 
Department concerned to the Secretary of State for India. 


B 


Rules regarding the submission of Petitions to the Govern- 
ment of India ;— i 


. 
Norten 1.—In these rules the'words “ Local Government" inolude a Local Adminig- 
tration, the Commander-in-Chief in India, and a Lieutenant-General Commanding 


the Forces, and also, except as Wegards rule 11(7) the head of a department 
directly under the Government of India. 
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Norz 2.—These rules do not apply to non-pensionable subordinate, ,olerical and 
menial establishmenta employed in the construction and working of State Railways, 
to whom Cironlar No. VI. Railway, Public Works Department, dated 1st June 1888, 
applies. l 

Norn 8.— These rules apply, so far as may be, to all memorials, letters and appli- 
cations, eto., addressed to the Governor-General in Council. 


Nors 4.—These rules apply also to petitions by persons no longer in military 
employ who have served in tho Army or the Royal Indian Marine, or have been 
attached to regiments or the staff batteries of or departments of the Army in any 


capacity. 

Section I. As to the submission of petitions to the Government 
of India by private persons or public bodies. 

1, Every petition to the Government of India should be 
forwarded through the Local Government having jurisdiction in 
respect of the subject-matter of the petition. In cases where no 
Local Government is in a position to deal with the subject-matter 
of the petition, it should be forwarded through the Local Govern- 
ment within whose jurisdiction the petitioner is or has last been 
residing or employed. 

2. A petition may be either in manuscript or in print, but 
must, with all accompanying documents, be properly authenticated 
by the signature of the petitioners, or, when the petitioners are 
numerous, by the signatures of one or more of them, and it must 
conclude with a specific prayer. 


8. Every petition should be accompanied by a letter addressed 
to the Local Government requesting its transmission to the Govern- 
ment of India, and, when any order of a Local Government is 
appealed against, by a copy of such order, as well as of any orders 
passed in the-case by subordinate authorities. 


4, Communications on matters conuccted with any bills be- 
fore the Council may be addressed either in the form of a petition 
to the Governor-General in Council or in a letter to the Secretary 
in the Legislative Department, and must in either case be sent to the 
Secretary in the Legislative Department. Ordinarily such com- 
munications will not be answered. Except in the case of the High 
Court at Fort William, such communications from Courts, officials 
or pablic bodies should te sent through the Local Government. 


Srorion II :—As to the Fon of: petitions by officers in 
civil. employ. 
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5. Every officer wishing to eae the Government of India 
should do so separately. 

6. Every petition should be submitted through the head of 
the office or department to which the petitioner belongs, and should 
be forwarded by him through the usual official channel. 


7. No officer may submit a petition in respect of any matter 
connected with his official position unless he has some personal 
interest in the matter. 


8. No notice will be taken of a petition relating toany matter 
connected with the official prospects or position of an officer still 
in the public service, unless it is submitted by the officer himself. 


Szoros lI :—<As to the transmission or withholding of pett- 
tions by Local Governments. 

9, Every petition to the Government of India should be 
forwarded by the Local Government concerned with a concise 
statement of the material facts and (unless there are special reasons 
for not doing so) an expression of opinion. 


If the petition isan appeal against an order of dismissal from 
Government service, the papers submitted by the Local Government 
should show whether the charge against the petitioner was reduced 
to writing ; whether his defence was taken and reduced to writing ; 
and whether the decision was in writing, Where service or charac- 
ter books are maintained these also should be submitted. 


10. When the petition is not in English, the Local Govern- 
ment should transmit a translation with it. 


11. Local Governments are vested with discretionary power 
to withhold petitions addressed to the Government of India in the 
following cases :— - 

(1) When a petition is illegible or unintelligible. ` 

(2 When a petition contains language which in the opinion 

of the Local Government, is disloygl, disrespectful, or 
improper. 


(8) Whena previous petition has been disposed of by the 
Secretary of State for India or the Governor-General 
in Council, andhe petition discloses no new facts or 

7 
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circumstances which afford grounds for a reconsidera- 
tion of the cage. 


(4) When a petition is an application for pecuniary. assistance 
by a person manifestly possessing no claim. . 


(5) When a petition is an application for employment from 
a person not in the service of Government: or is a re- 
quest for exemption from the provisions of any law or 
rule prescribing the qualifications to be possessed by 
persons in the service of Government or by persons 
engaging in any profession or employment. 


(6) When a petition is an appeal from a judicial decision 
with which the executive has no legal power of inter- 
ference. i 

Norg 1.—In the following cases, namely :— 

(a) when a petition is an appeal from a judioial decision in a oase in which 

the Government has reserved any discretion of interference, or 


(b) when a petition is an appeal from a judicial decision in u suit to which 
the Government was a party, or 


(c) when a petition is practically a prayer for mercy or pardon, or contains 
sucha prayer, . 
the petition must be transmitted to the Government of India, unless it falls under 
clause (18) of this rule. 


Nore 2.—When a petition of the kind referred to in clause (c) of Note 1, is 
addressed to the Government of India after a previous petition has been rejected by 
tue Local Government, the petition must be transmitted, unless the case is one of 
which the Local Government is competent to dispose on ita own responsibility under 
che orders contained in the Resolution of the Government of India in the Home 
Department, No. 20—1468— 13, dated the 14th October 1885. 

(7 When a petition is an appeal against an order of the 
LocalGovernment upholding on sppeal the dismissal, 
removal, reduction, or other punishment of a Govern- 
ment servant or an employé of & local authority whose 
salary was not more than Rs. 100 a month. 


(8) When a petition is an appeal against & decision which 
by any law or rule having the force of law is declared 
to be final. 

(9) When a petition is addressed by an officer still in the 

j public service, and has referegce to his prospective 

' elaitn for pension, except as provided in LARES 915 of 
the Civil Service Regulations, 5 
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(10), . When a petition is an appeal against the non-exercise by 
the Local Government of a discretion vested in it by 
law or rule. 

(11) " When a petition is an appeal in à case for which the law 
provides a different or specifio remedy, or in regard to 
which the time limited by law for appeal has been 
exceeded. 

(12) When a petition is an appeal against an order or dediton 
of the Local Government, and is made more than six 

. months after the communication of such order or 
^ decision to the petitioner without satisfactory explana- 
tion of the delay. 

.(48) When a petition relates to a subject on which the Local 
Government is competent to pass orders and no previous 
application for redress has been made to the Local 
Government. 


(14) When a petition makes a proposal regarding legislation 

which the Local Government is not prepared to support. 

12, If, & petition is withheld, the petitioner should be 
informed of the fact and the reason for it. 


. A list of petitions withheld under Rule 11, with the 
reasons id withholding them, shall be forwarded quarterly to the 


Government of India in the proper department. (To be continued), 


+ 
+ Ge 


" How Lawyers get to heaven.—'l'here is a pleasant story of a 
lawyer, who, being refused entrance into heaven by St. Peter, con- 
trived to throw his hat inside the door ; and then, being permitted by 
the kind saint to go in and fetch it, took advantage of his being 
fxed to his post as doorkeeper to refuse to come back again. 


` The three degrees of comparison in a lawyér's progress are: 
getting on; getting on-er (honour); getting on-est (honest); The 
Judges, he says, acknowledged there was much sad truth in this 
ingle. 
wk 
Why Du take wp bad cases.—One of the most famous French 
advocates, Langlois, was asked by the President of the Parliament 
of Paris why he took npon him to plead bad causes? He answer- 
ed, with a smile, that he did it because he had lost a great many 
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good ones, It was said by Alexander at Alexandro, a famous 
Neapolitan lawyer about 1500, that when he saw it was impossible 
for advocates to support their clients against the power and favour 
of the great, it was to-no purpose to take so much pains in study- 
ing the law, for the issue of suits depended, not on the justice of 
the cause, but on the favour and affection of a lazy and corrupt 
judge, whom the laws suppose to be a good and upright man.— 
Bayle’s Dict. ' 
x n 

Roman and Dutch Advocates—On their vocation, —By the Ro- 
man laws every advocate was required toswear that he would not 
undertake a cause which he knew to be unjust, and that he would 
abandon a defence which he should discover to be supported 
by falsehood or iniquity. [Ciceros oration pro-Milone is a 
striking instance of the strict observance of this rule]. This 
is continued in Holland at this day; and if an advocate 
brings forward a cause there, which appears to the court clearly 
iniquitous, he is condemned in the costs of the suit; the examples 
Will, of course, be very rare: more than one has, however, occurred 
within the memory of persons who are now living. The possible 
inconvenience that a cause just in itself might not be able to find a 
defender, is obviated in that country by an easy provision. A 
party who can find no advocate, and is nevertheless persuaded 
of the validity of his cause, may apply to the court, which has in 
such cases a discretionary power of authorizing or appointing one. 
And the same course as that last mentioned is said to have been 
always followed in Scotland. 

++ 

The Devil's Advocate.—ln the Romish procedure relating tò 
the canonization of saints, one prominent official who takes part in 
the business is called the devil’s advocate. When the canonization 
is proposed, it lies on the part of the church to set forth all the 
virtues of the saint, the miracles his bones have wrought and all 
the merits that can be ascribed to the deceased. And, on the other 
hand, the function of the devil’s advocate is to find flaws in all this 
evidence, to slight the good deeds, to doubt the miracles, and to 
rake: up all the evil that can be said or thought against the 
deceased, so as to show that there is to.good ground for the 
canonization. Hence & devil's advocate is often an apt description 
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of any one who makes unscrupulous accusations and abuses worthy 
characters. 

He who is his own lawyer is afool. Mr. Cleave when tried before 
Lord Lyndhurst in the Court of Exchequer, acted as his own counsel 
and began his speech by remarking that before he eat down he 
feared he should give an awkward illustration of the trath of the 
old age, namely that he who acts as his own counsel has a fool for 
his client. The Judge at once remarked, “Oh ! Mr. Cleave, don’t 
you mind that adage: it was framed by the lawyers.” 


* 
+ % 


The secret of success 4m law suits.—A veteran attorney, Mr. 
Selwin, who once stood as candidate for Chamberlain of London, 
after retiring from business, on being asked by his niece what 
were the requisites for success in litigation, replied as follows: 
* Why, it depends on number of circumstances: first, you must 
have a good case; secondly, a good attorney; thirdly, a good 
counsel; fourthly, good witnesses; fifthly, a good jury ; sixthly, 
a good judge ; and lastly, good luck." 


+ 
+ * 


An ironical definition of a Lawyer.—Lord Brougham is said in 
an ironical way to have defined a lawyer as *' & learned gentleman 
who rescues your estate from your enemies, and keeps it to 
himself.” 

x 

Our lawyer engaged on the other side.—&Àn opulent farmer 
applied to an attorney about commencing a law suit, but was told 
that the latter could not undertake it, being already engaged on 
the other side. At the same time he said he would give the 
client a letter of recommendation to a professional friend, which he 
did. The farmer is said out of curiosity to have opened the let 
and read as follows :— 3 


* Heré are two fat wethers fallen out together. 
If you'll fleece one, I'll fleece the other, 
And make ’em agree like brother and brother." 


. The perusal of this letter, it is said, opened ihe eyes of the 


clients and cured them at once. ° 


* 
+ + 
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Clients who lose and clients who win.—* I’ was mightily de- 
lighted with the whim I was shown on a sign at a village not far 
from this capital, though it is too serious atrnth to excite one's 
visibility. On one sideis painted a man stark naked, with this 
motto : ‘lam the man who went to law and lost my cause.’ On the 
reverse is a feliow all in tattars, looking most dismally with this 
motto : ‘I am the inan who went to law and got my cause.’ - 


“ This brings to my mind a passage reported of the Scottish 
King, James I, who, soon after his uccession to the English throne, 
would needs be present in Coart while a notable cause was pleading. 
Those on the plaintiff’s side having finished what they had to say, 
it proved so much to the King’s satisfaction, that he cried out, * It 
is a plain case’ and was golng, when somebody said to him, * Please 
to stay, Sir, and hear the other side.’ He did 80, and the defendant's 
party made their case no less plain to His Majesty's conceptions ; 
whereupon the monarch departed in & passion crying, ' Rogues all ! 
rogues all!’ The late renowned Czar, Peter the Great, being in 
England in term time, and seeing multitudes of people swarming 
about the Great Hall wherein are held the three Superior Courts of 
Judicature, is reported to have asked some about him who all those 
busy people were and what they were about. Being answered, 
' They are lawyers, Sir ‘ Lawyers! returned he, with great signs 
of astonishwent, ‘why, I have but two in my whole dominion, and 
I design to hang one of them the moment I get home!” 

n 

The busy Lawyer.—Mr. Dunning when at the bar being in 
very great business, was asked how he contrived to got through all 
his work. He replied, * I do one-third of it; another third does 
itself ; and I don’t do the remaining third", 


, Lord Thurlow was once asked how he got through his business 
as Lord Chancellor. He answered, “Oh just as a pickpocket gets 
through a horsepond: he must get through ?” 

* 
t # 

Lawyers abused in House of Lords.—When Lord Hardwicke's 
Marriage Bill was in the House of Commons, Fort, afterwerds 
Lord Holland; saying that one clause gave unheard—of power to 
parents on the marriage of minors prócgeded to lay open the 
chicanery and jargon of the lawyers, and the pride of their mufti, 

e 
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and drew 2 most severe picture of the Chancellor under the appli- 
cation of the story of a gentlewoman at Salisbury, who having a 
sore leg sent for a country gui geon who pronounced that it must be 
catoff. The gentlewoman, unwilling to submit to the operation, sent 
for another more merciful, who said he could save her leg without 
the least operation. The- surgeons conferred. The ignorant one 
said, “ I know it might be saved, but I have given my opinion: my 
character depends upon it and we must carry it through". The 
leg was cut off! I 
»* % 

More hits at Lawyers.—The sprightly Howell wrote in 1655: 
' Law is not only a pickpurse, but a purgatory: you know the 
saying they have in France. Translated it means : ‘ The poor clients 
are the birds, Westminster Hall the field, the Judge the net, the 
lawyers the rats, the attorneys the mice of the commonwealth. I 
believe the saying was spoken by an angry client. For my part, 
I like his resolution who said he would never use lawyer nor phy- 
sician, but upon urgent necessity, I will conclude with this rhyme: 


Paure plaideur J'ai gran’ pitie deta don leur. 
M ; 

Cobbett’s horror of being a Lawyers appearance.—** Gracious 
Heaven !” exclaimed William Cobbett, who preferred enlisting as a 
common soldier to legal occupations, “If I am doomed to be 
wretched, bury me beneath Iceland snows and let me feed on 
blubber,—stretch me under the burning line, and deny me the 
propitious dews—nay, if it be thy will, suffocate me with the 
infected and pestilential air of a democrat’s clubroom; bat save 
me, whatever you do, save me from the desk of an attorney”. 

4% 

One of the most extraordinary reasons which any lawyer has 
alleged against effecting law reforms is that assigned by the Chan- 
cellor d'Agnessean. He was once asked by the Duke deGramment 
whether he had ever thought of any regulation by which the 
length of suits and thechicanery practised in the courts could be 
terminated. “I had gone so far" said the Chancellor, “ gs to 
commit a plan for such a regulation to writing ; but after I had 
made some progress, I reflected on the great number of advocates, 
attorneys and officers of justice whom it would ruin, compassion , 
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for these made the pen fail from my hands. Thelength and num- 
ber of law suits confer on gentleman of the long robetheir wealth 
and authority, one must continue therefore, to permit their infant 
growth and everlasting endurance.—C. Butier’s Neru. 





REVIEWS. 


Hlemenis of Law By Sin WinLiAM MARKBY, K. C. I. B, D. C. Le 
STEVENS AND Sons, Limited, 119 and 120, Chancery Lane, 
London, Price 12s. 6d. 


‘This book is intended for students and has been prescribed 
as a text-book for the First Examination in Law candidates of the 
Madras University and the B. b. or L. L. B, candidates of the Cal- 
cutta, Bombay and Pnnjab Universities. The former edition was 
issued 9 years ago. There has been little or no change in the new 
edition except in that portion of the book dealing with sovereignty 
(Chapters I and II). As a text-book for students there can be 
no doubt a&bout its usefulness. A statement in this book 
in paragraph 83 which is being repeated edition after 
edition is open to objection. In this paragraph Bir William 
Markby says, “in the so-called Code of Manu, we do not find the 
ownership of land at al] dealt with, nndoubtedly because ib was 
nob yet known." This statement can hardly be supported, and it 
is rather a startling proposition to say that ownership of land 
was not known. One could hardly have expected this statement 
from a writer who had been for some years a judge of the Calcutta 
High Court and who had been reputed to hold that office with 
some distinction. Passages dealing with ownership of land and of 
moveables can be found in numerous places. Chapter 8, verse 27, 
refers to the property of a minor, 29 ve-se refers to the property of 
females and punishes persons appropriating such, as thieves, verse 
30 refers to property the owner of which has disappeared, verse 31 
prescribes the procedure in @ case of disputed ownership. Verse 
199 of Chapter VIII makes a sale or gift by other than the true 
owner void, werse 200 gives free title to a purchaser in market 
overt. The latter of course refers only to the sale of a chattel 
Verse 239 imposes a liability on the ownet of a field to make a 
hedge Chapter IX verse 58 refers to jhe owner of the soil and the 
Owner of the seed, while,stealing land isyreferredjto in Chapter XI 
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verse 08. Hosts of other passages may be found if one takes the > 
trouble to read Chapters 8 and 9 of Manu's Code, and there are 
other passages to be found interspersed in other chapters. Manu 
deals with the rules of inheritance and the mode in which the 
property should be divided after a person's death. ‘There could be 
no rules of inheritance or of division without property, and the 
idea of ownership must have been realized before rules for distribu- 
tion could be thought of. 


The Indian Statute Book, By O. Awnapura Arwar, Vakil, Chingle- 
put, Madras. Hoz anp Co., Madras, Price Rs. 21. 


This book, published in 4 volumes, purports to contain all the 
unrepealed Acts of the Governor-General in Council! from 1884 to 
1904. It does not purport to contain the Acts of the Governor- 
General in Council which may have & local application, that 
is, which may apply only to the several Provinces or Presidencies. 
For this reason the Easements Act has been omitted. The book 
18, of course, cheaper than the Government edition. Asa compi- 
lation giving all the important Acts it may be nseful. In publica- 
tions like these, correctness is a very important element. The 
result of a casual reference to some of the Acts makes one hesitate 
to say that the book will satisfy this test absolutely. For instance 
in S. 11 para 2 of the Trusts Act some passages have been omitted. 
We hope however that this is only a stray or solitary instance and 
that the book will prove usefrl to practitioners as a convenient 
book ofreference. The years of the Acts dealt with in each 
volume may have been usefully indicated in the outer cover. 





Norton on Deeds, By Rosset J. Norton, Swear & MaxwELL— 
Limited, 8 Chancery Lane, London. Price 80s. 


The second edition of the Interpretation of Deeds by Messrs. 
Elphinstone, Norton and Clarke, was published more than 20 years 
ago, and this period is sufficiently long for bringing outa new editicn: 
This edition has been prepared by Mr. Norton assisted by two 
others. Weare sorry to note that Mr. Norton thought that it was 
not part of his duty to criticise the decisions, even where the 
current of authority is not strong and there has beef no uniformity 
of decisions. We should think that a criticism of cases is usbful in 


many ways. Even where there is sucha uniformity, criticisms may 
8 O, l 
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be useful for the amendment of the law by the legislature. Apart 
from this, such criticism will be useful when the question arises 
whether similar rules should be followed in other countries where a 
similar or an analogous system of law prevails. We are, however, 
glad to note that Mr. Norton in several instances discusses certain 
points treated as settled by some other text-writers and tries, 
to deduce what he thinks to be the correct rule of law. We need 
hardly state that the law has been accurately stated and that the. 
recent decisions have been incorporated into the hook. The rules 
are stated in the form of propositions and under each proposition, 
‘the leading cases upon the point-are discussed. This plan is very 
convenient. The book will certainly be found useful by Indian 
: lawyers, and we hope that it will meet with the favourable consider- 
ation it deserves at their hands, 
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THE MADRAS ESTATES LAND BILL—I. 


We propose to discuss some of the main principles which underlie 
the Bill now under the Legislative anvil. Till now there has been 
no enactmeut in the Madras Presidency dealing comprehensively 
with the substantive rights and duties attaching to the relation 
of landlord and tenant of agricultural lands. The ryotwari sys- 
tem under which the ryot holds lands of the Government and 
pays kist to according to rates fixed by & settlement undertaken 
at recurring periods prevails in most parts of the Presidency. Prior 
to theadoption generally of this system, a permanent settlement 
was made in different parts of the Presidency with the farmers of 
revenue and other middlemen recognised by the ancient kings and 
nawabs. Where this system prevails the Government will be 
entitled to receive a fixed peishcush from the middleman or farmer 
styled variously as Zamindar, J aghirdsr, &c., without reference to 
what is being collected by the latter from his ryots &c., and the 
Zamindar, Jaghirdar or other middleman has his own dealings 
withthe ryot who has no dealings whatever with the Govern- 
ment in relation to his holding. The Bil deals primarily with the 
position of the zamindari ryot in relation to the Zamindar or 
Jaghirdar, although it must be observed at the same time there 
are some provi.ions inthe Bill having no relation with the position 
ofthe zamindari ryot towarde the zamindar. The history of the 
early legislation upon the sub ect has been succinctly stated by 
the Hon. Mr. Q. S. Forles, the member in charge of the Bill at its 
first reading when he moved for the Bill being taken into consider- 
ation before being referred to the Select Committee. This 
history has also beep referred to in a previous article in 
this journal 16 M.* L. J. p. 875 and it is therefore not 
proposed to go over the same ground again. We may, however, 
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state that the present Act VIII of 1865 has been regarded 
on all hands as very unsatisfactory by all people alike, judges, law- 
yers, landholders and ryots and there can be no doubt about the 
necessity for getting rid of this Act from the statute book and enact- 
ing a new one.. Any new enactment, however, must take note 
of the defects in the existing enactment and try to remedy them. 


The present Bill makes a distinction between public cultivable 
land (S. 3, clause IX) and private land or the home— farm lands of 
the landholder, and enacts asa general rule of law that every ryot 
in possession of public cultivable land or admitted by a landholder 
to possession of the same shall have a permanent right of occupancy 
in his holding. It is necessary to see whether this provision is in 
harmony with the existing law or if it is not, whether the change pro- 
posed is based upon sonnd policy worthy of acceptance by the 
legislature, and whether the means attained are just and proper. 
In Venkata Narasimha Naidu v. D. Kotayya' the Madras High 
Court held that the relationship between a zawindar and his ryot 
was not that of a landlord and tenant as understood in England,that 
it could not be said as & general rule thata ryot held lands under 
the zamindar, that in many cases the ryot might have been in exist- 
ence at or even beforethe time of the permanent settlement, and 
that in the latter case there was no presumption that the ryot 
held the lands as a tenant from year to year, and that the presump- 
tion in such a case would rather be that the ryot had rights of 
permanent occupancy. In this case the learned judges observed : 
“There is absolutely no ground for laying down that the rights of ryots in 
xamindaries invariably or even generally had their origin in express or implied 
grants made by the zamindar. The view that, in the large majority of instances, it 
eriginated otherwise isthe one most in accord with the history of agricultural 
landholding in this coantry. *" * Æ It thus seems unquestionable that primu facie 
a samindar and a raiyat are holders of the Melvaram and Kudivaram rights 
respectively. When, therefore, the former sues to eject the latter, it is difficult to 
reo why the defendants in such & case should be treated othorwise than defendants 
in possession are generally treated, by being called upon, in the first instance, to 
prove that they have a right to continne in possession. * * *. Consequently it ig 
obvious that, ina suit like the present, the zamindar should start the cage by 
evidence of his titleto eject. In other words, he has to prove thatthe kudivaram 
right in the disputed land had been vested in him or his predecessors, and that the 


land subsequently passed to the defendant or some parson through whom he elaims 
under ciroumstances which give the plaintiff a right tobject.” Thon after dis- 
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cussing some of the earlier cases the learned Judges observed thus:— 
"It may, perhaps, be usked what is the nature of the holding of persons in the 
position of the defendant in the lands they hold, if they are not tenants fiom year to 
yeur. There can be no hesitation in replying to this question that in essence there 
is no difference between a raiyat holding lands in a samindari village &nd one 
holding lands in a Government village, and like the latter raiyat, the former raiyat, in 
the absence of proof of contract, or of special or local usage to the contrary, is 
entitled to ocoupy his lands so long as he pays what is due, and if he should commit 
any default in this or other respect, until he is evicted by the proceesses provided 


by law.” 

According to this decision the zamindaris the owner of the 
Melvaram and he is not necessarily the owner of the XKudi- 
varam., The ryot is the owner of the Kudivaram where he has not 
been let into possession by the zamindar. The ryot cannot, there- 
fore, be said to hold lands under the zamindar but may be regarded 
as a sort of co-owner with the za'windar, The decision does not, 
however, cover & case where the zamindar is the owner of both the 
Varams and the ryot is a person who holds land under such zamin- 
dar or has been let into possession by the zamindir. Such a case 
is coverod by the later decision in Cheekats Zamindar v. Ranasooru 
Dhora!. In that case the zamindar of Cheekati had the kudivaram 
right in addition to the melvaram right. ‘There was no question 
that the person who:n he sought to eject or his ancestors had pos- 
session at or before the time of the permancnt settlement. On the 
contrary, it was found that the lands for the recovery of which tho 
suit was brought by the zamindar were at his disposal and that 
the defendant was let into possession by the zamindar 1f the pre- 
sumption applicable was that, in the absence of a special contract 
to the contrary at the time of letting, the ryot so let in was only a 
tenant from year to year, then a tenancy from year to year would 
be created by reason of such letting. If, on the other hand, the 
presumption was that, in such cases, the terms of letting were 
similar to those under which the other ryots in the Zamindari were 
holding their lands, then the presumption would be that the tenanoy 
of the person let into possession of the lands atthe disposal of 
the Zaminlar was similar to the nature of the holdings of the 
already existing ryots. If those ryots had rights of permanent 
occupancy in their lands the persons who were fet into posses- 
sion of lands at the disposal of the Zamindar would also 
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have rights of permanent occupany. With reference to this 
question Mr. Justice Shephard after disting ishing the earlier 
case of Venkatanarastmha Naidu v. D. Kotayya' observed: 
“ The respondents Vakil admits that before the possession of the defendants began 
the land waa at the disposal of the xamindar, and that accordingly the defendants’ 
possession was derived from the zamindar, so that the relation of landlord and 
tenant was created. * * *, It is contended that at any rate in the case of tenants 
admitted into the occupation of zamindari lands there is no justification for any 
presumption that the tenant was intended to hold as a tenant from year to year, and 
that in point of faot it is not on such terms that agricultural tenants in this country 
ordinarily hold their lands. ** *. But it was argued on the appellante’ behalf 
that since the presumption of a tonancy from year to year admittedly exists as 
between Government raiyats and their tenants, it may with equal justice be pre- 
sumed that the tenant admitted by a Zamindar is intended to be admitted on the 
same terms. If the normal position of the two classes of tenants were the same, the 
inference would, of course, be a fair one. But the learned Advocate-General admits, as 
he cannot avoid admitting, that their circumstances are different, and he allows that 
the presumption of occupanoy right arises far more readily in the case of & zamindari 
tenant than in that of a tenant holding under a Government raiyat If the argument 
prevailed, it would follow that every tenant, admitted by a zamindar after the dato 
of the permanent settlement, would, however long his possession, be liable to eviction 
unless he could adduce postive proof of an occupancy right.” 


Mr. Justice Subrahmanya Atyar, observed in the same case? ; 

* Now the presumption of a tenancy from year to year is well-known in English 
law, and if we consider what the conditions of agricultural holding are i» England, 
it is nob to be wondered how much that presumption is in harmony with the habits of 
the community there. * €* ~ In fact the English law raises the presumption 
because of the general prevalence in England of tenancies in the strict legal sense of 
the term. No doubt in this country also that presumption holds good if a similar 
tenancy is proved. But if we turn to samindari lands, what is the state of things 
we meet with? Practically the whole of the agricultural land there is not cultivated 
by persons who merely hire it for a limited time, The raiyats most generally hold 
by no derivative tenure. * * # It shows very oleurly that the prevalent perma- 
nent form of agricultural holding in sxamindari tracts extends not only to lands held 
by raiyats immemorially, but also to what they take up under eamindars, provided 
the lands so taken up do not form part of the home—farm lands of the zamindars 
Such being the state of things, can it be said that even as regards lands to which the 
raiyat cannot show an immemorial right, there is sufficient foundation from which 
the presumption of 5 holding from year to year may be raised—that there is, in 
fact, a general prevalence of tenancies strictly so called? On the contrary, does not 
a presumption of a different sort, viz, of an ordinary raiyats’ holding, fit in with the 
normal state of things as shown above. The one fact on which great stress is laid 
ves., that the zamindar was the owner of the Kudivaram right as also of the melva- 
ram right, cannot be entirely dissociated from the surreunding circnmstances and be 
made the sole basis of tho presumption that the holding 1s of an essentially different 
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oharacter, vis., a tenancy from year to year. No doubt that fact would enable a 
zümindar, at the the time he allows a raiyat to take up such land, to make special 
arrangements in regard to the duration, &c., of the holding. But it does not neces- 
sarily suggest that such a courso hag been adopted and that the land is held differ- 
ently from the bulk of the village lands. Consequently the fact m question is in 
itself insufficient to shift the burden of proof on to the shoulders of the raiyat”. 


With regard to pannas or home—farm lands the presumption 
stated by the learned judges will not apply. In the case of certain 
zamindaris where the practice is not what it usually is in ordinary 
zamindasris and where the general rule is that a ryot holds his 
land as a yearly tenant a tenancy from year to year will be 
presumed, 


According to these decisions then it must be said that there is no 
substantial analogy between the English tenant and the Indian ryot, 
that the occupants of zamindari lands are not tenants in the English 
sense, that in the case of “lands held by ryots immemorially” the 
presumption is that the ryots have rights of permanent ocoup.ncy, 
thut this presumption also extends to occupants admitted to the 
enjoyment of waste or abandoned lands and that the presumption 
does not apply inthe case of home—farm landsandin the c se of 
z:mindaris where the prevalent permanent form of agricultural 
holding in ordinary zamindari tracts does not apply. In the latter 
class of cases the presumption of English Law that the tenancy is from 
year to year will apply. The presumption of permanent occupancy in 
the case of lands taken up under zamindars, whether itis regarded 
as one of law or as one of fact is only rebuttable. It is open to the 
zamindar to show that he dealt with these lands differently from the 
practice which may be prevailing in the zamindari as regards lands 
held immemorially by ryots. Although in the case of lands held 
by ryots immemorially there may be rights of permanent occu- 
pancy, the za' indar in admitting new persons to waste lands 
or lands relinquished by  ryots may either expressly or 
impliedly create different tenures. It is open to the zamindar 
to create a tenancy from year to year or any other term for 
years in such cases. That the zamindar has such a right 
will clearly appear from the remarks of Sir 8. Subruhmania 
Aiyar J, in Cheekat$ Zomindar v. Ranasoora Dhora’, where 
‘after stating that the fact that the zamindar w s the owner of 
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the Kudivaram and Melvaram rights was in itself insufficient to shift 
the burden of proof on to the shoulders of the ryots he observed :— 
“In order co do so the zamindar must go somewhat further than merely 
show that the lands, when it passed into the hands of the raiyat, was at his 
disposal as relinquished or immemorial waste land. Of course, he is not called 
upon to prove that when the raiyat took up the land an actual under- 
standing as to tho duration of the holding was come to between the parties. 
Much less is he bound to adopt any specific mode of proving his case. Nor is he 
required to adduce a prescribed quantity of evidence. To discharge the onus which 
is On him, all that be has to show is that the defendunt's possession is inconsistent 
with the prema facie view that it is held under the usual and ordinary form of holding 
prevalent in z&mindaris. He may prove this by showing that the land was 
dealt with as his home—farm lands, or he may show thatthe practice in the particu- 
Jar estate is not what it usually is in zamindaris generally. I? in either of such ways 
or otherwise he shows that the defendant’s possession is inconsistent with the 
usual form of holding then, undoubtedly, the presumption will be that the tenanoy 
is from year to year and the defendant must rebut it if he can.” 


No doubtin the above case the zamindar was as already stated 
the owner also of the krdivaram right. Bat the remurks above 
stated by the learned judge are not confined to such Zamiudars. That 
this is the correct view to be take: will appear from the decision of 
Mr. Justice Benson and Mr. Justice Moore in Venkata Narasimha 
Appa Row v. Nootulapaté Parvatulu!. In this case with regard 
to certain plots there had been a relinquishment of the Kudivaram 
right in favour of the zamindar and the zamindar afterwards 
granted the plot to the defendant. The Court held that “ it was 
for the zamindar to show that he made the grant under circum- 
stances or on conditions which entitled hi'n to eject the defendants 
at the end of any year.” 


It will thus be seen that the provisions in the new Bill relating 
to the occupancy of the holding are wider than the law as laid 
down in the decisions already noticed. $8. 6 of the new Bill, which 
deals with this subject, enacts, as already observed, a general rule 
that every ryot now in possession or who shall hereafter be admit- 
ted by the landholdér to possession of public cultivable lands 
situated in the estate of such landholder shall have a permanent 
right of oceupancy in his holding. This section applies to all 
classes of ryots holding lands in any zamindari, It applies to 
lands in a zamindari in which the ryot ‘has only the interest of a 
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tenancy from year to year or the interests of a tenancy for a term 
of years under express contracts with the zamindar. It applies 
also to waste lands and abandened lands which are at the disposal 
of the zamindar and which may be granted hy the zamindar to a 
person for only a term of years. It applies to every person now 
in possession of public cultivable land, although such person may 
hold such land only as a tenant from year to year or for a term of 
years. And so far as regards persons now in possession apparently 
he may be a mere squatter* not holding lands with the consent of the 
zamindsr where he lhasa right to give such consent or he ay be 


admittedly a ryot as regards a particnlar holding, but may have. 
encroached on lands adjacent to his holding. 


The only case in which according to the terms of the section 
the rule has no application, is in a case where the land is not public 
cultivable land, It is difficult to conceive a provision more far- 
sweeping in effect than this. The object of the legislature is pretty 
clear. The agrarian question in India is one of the vital pressing 
questions of the day. "The position of the ryots, on the whole, is & 
miserable one and their indebtedness has almost become proverbia] . 
The Government apparently wish to solve the agrarian question in 
Madras by a comprehensive Land Estates Bill. Elsewhere on the 
Continent and in other countries the problem has been solved by the 
Government of those countries not at the expense of any class 
having vested interests under the law, not hy destroying their 
rights under the guise of legislation without any compensation pro- 
vided for such Joss or destruction, bat by an equitable urrangement 
made under the authority of legislation adjusting the rights of all 
paitses affected by the legislation. Instances of such legislation are 
given in Meld on Landholding and The Relation of Landlord and 
Tenant. In Prussia, prior to the edicts of 18!1, the ownership of 
land was with the nobles, while the occupation was with the pe'santo. 
The peasants were not masters of their own labour bnt they could not 
be evicted. By one of the edicts of 1811, the peasants’ holdings 
were transmuted into property and the services and dues 
in respect of those holdings were commuted into a f ur Indemnity. 
The principles upon which the commutation was effected would be 
a matter of de ail but ‘would be sufficient to state that the bas'g 


* The explanation to 8. 6, does hot apply to a ryot now in 


possession but only 
to & ryot who shall hereafter be admitted to possession by the landholder. 
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upon which they proceeded was that the tenant should have sufi- 
cient means of subsistence. By the Prussian legislation of 1850 all 
hereditary holdings were converted into absolute prnperty.! 
" Services and dues for which compensation was allowed were valued on an 
average of years according to certain prescribed principles and were commuted into 
fixed money charges, these charges were made compulsorily redeemable, eithor by 
the immediate payment of 18 years’ purchase, or by the payment of 4j per cent for 
56% years, or 5 per cent for 41§ years on a sum equivalent to 20 years’ purchase of 
the rent charge, the rent charge was not to exceed two-thirds of the net reliure 
from the land; and the ocoupanoy holder could claim such a reduction as would 


leave him one-third of the net proceeds.” With regard to this legislation. 
Mr Field observes .—‘ The important distinction between this legislation 
and that of the early part of the century was that a money compensation payable in 


a lump sum,or by a rent charge for a term of years. was substituted for compensation 
payable by giving up & portion of the land. In order to oarry out the redemption 
thus provided for anothor law was passed, having for ita objeot the est ablighment of 
rent banks. By means of these banks, which were ostabhshed in every district the 
State constituted itself the broker between the nobles and the peasants. 
The Bank advanced to tho landlord in Rent Debentures paying 4 per 
cent interest, & capit] sam equivalent to the amount for which the rent charge was 
made redeemable. The peasant in addition to his rates and taxes pays to the District 
Tax Collector each month one-twelfth part of the annual interest on this sum. * * 
Upon the expiry of this term of years the paymenta will cease, and the peas- 
ant will be absolute proprietor of his land,” 

A similar course was followed in the Grand Duchy of Hesse, 
in Austria, in Corfu and in other places. 

In India the conditions of land tenure prior to the British 
regime may be difficult to mention. According to Manu land 
was the property of him who cut away the wood, that is, who 
tilled and cleared it. The king was entitled to a share of all agri- 
cultural produce. This share was 1/12 or 1/6 according to emer- 
gency. It may be that the idea that the sovereign is the owner 
of land is due to the Mahomedan occupation. The Mahomedan 
E nperors never disturbed the internal arrangement. They appoint- 
ed certain persons who were responsible for the collection of the 
revenue in definite local areas. But they neverintended to affect 
the rights of the cultivators of the soil. ‘The persons 80 appointed 
might have regarded themselves as proprietors, but even they 
might not have interfered with the actual occupants. Of course 
under system where night was generally ‘ight, it would be impos- 
. sible to say definitely what the mutual rights of these cultivators 
and farmers were. When the British became masters of India, it 
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became necessary to adopt some definite arrangements for the coliec- 
tion of revenue. The permanent setbleme.5 was introduced by 
Lord Cornwallis in Bengal, and according to this system the Briti-h 
Government settled upon large farmers either already existing 
or newly appointed large tracts of land, and these farmers were 
to pay a fixed amount as revenue or peishcush. In this matter of 
revenue the Government had no concern with the actual occupants 
of the soil. At a time when India was regarded as an Eldorado 
at a time when Englishmen were fired with the idea of amassing 
wealth from this perennial mine of riches and at a time when those 
responsible for theGovernment of India (the Court of Director:) were 
ever insisting upon un eas'ng payments to their treasury at home, 
the certainty of a fixed dem ind from land was a great factor. If we 
add to this the fact that under the system of Government which was 
displaced by the British, the management was lax, and the estimated 
revenue from the lund was often difficult of realisatio:, we might very 
easily appreciate the eagerness of .hose then responsible for the im- 
mediate (: ,vernment of Ind.a and liable to satisfy the extravagant 
demands of the Court of Directors in «ccepiing an arrangement 
which had at least this merit, viz, of conainty in the de and with- 
out auy great responsibility and without any necessity for incurring 
much expenditure. It was felt to be more convenieni to look to a 
few people for purposes of realuation, and these few j.eople could 
be more readily trusted than if the demand for revenue was distri- 
buted among a large number of people having indifferent means. 
It must also be observed that in makiag the settlement in this way 
the British (Xovernmsnt adopted ths policy of conciliating and 
humouring those who had a large influence at the time, Bat after 
the system hid worked for sometime, and after it was introduced 
in the Madras Presidency to a certain extent, it was thought that 
more revenue could be collected by settling the lunds directly with 
the ryots without ny inter:ediary. ‘here was possibly no need 
any longer for conciliating and humouring the turbulent. The ryot- 
wari system was, therefore, introduced and this system prevails in 
most pirts of the Madras Presidency. 


Up till the time of the present Bill i wis never fer a moment 
seriously doubt.d that the z miudar had some p.oprietiry rivbtg 
in the estates granted. to him. The preamble to Madras Regula- 
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tion XXV ot 1802, after stating that according to the practice of 
Asiatic Governments the assessment of land revenue fluctuated 
without any fixed principle, th .t there was no fixity in the assess- 
ment, bat on the contrary it was liable to augmentation from time 
to time and that this method was hardly fair and was injurious “to 
the permancnt prosperity of the country by obstruction of the pro- 
gress of agriculture, population aud wealth, and destructive of the 
comfort of individual persons by dimmishing the security of per- 
sonal freedom and of private property,” proceeded to observe— 
" The British Government impressed with a deep sense of the injuries arising to 
the State and to its subjects from the operation of such principles, has resolved to 
remove from its administration so fruitful a source of uncertainty and disquietude, 
to grant to samindars and other landholders their heirs and successors, a permanent 
property in their land in all time to come and to fix for ever a moderate assessment 
of public revenue on such lands, the amount of which shall never be liable to be 
increased under any oiroumstances" Jt was therefore enacted in S. 2 of 
the said Act that “in conformity to those principles an assessment shall 
be fixed on all lands liable to pay revenue to the Government, and in consequence 


of such assessment the proprietary right of the soil shall become vested in the zamindars 
and other proprietors of land and in their heirs and lawful successors for ever.” 
8. 3 enacts that when the revenue is permanently fixed, 
“a Sanad-t-milkiyat-isttmrar or deed of permanent property shall be granted on the 
part of the British Government to all persons being or constituted to be, samindars or 
proprietors of land; and each santndar or proprietor of land shall exeoute and deliver 
*o the Collector of the district a correspondent Kabuliyat. The said Sanads and 
Kabuliyat shall contain the conditions and articles of tenure by which the land shall 
be held.” ' 


Regulations XXVII and XXVIII of 1802 also proceeds upon 
the view that the zamindar is à proprietor of land (See 8. 9 of 
the former Regulation and Bs. 2, 3,84 and 42 of the latter). 
Regulation XXX of .802 also proceeds upon the same footing. 
Regulation IV of 1822 was passed to remove certain doubts. It 
was a declaratory Regulation. After stating in the preamble 
that in passing Regulations XXV, XXVIII and XXX of 1802, the 
Government "had no intention of authorizing any infringement or limitation 
of any established rights of any class of ita subjects whatsoever, such rights being 
determinable by judicial investigation only,” it was enacted :— 


“It is hereby declared that the provisions of Regulations XXV, XXVIII and 
XXX of 1802 wefe not meant to define, limit, infringe or destroy, the actual Tights 
of afiy description of landholders or tenants but merely to point in what 
manner tenants might be proceeded against in the event of their not paying the 
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rents justly due from them, leaving them to recover their rights, if infringed with 
full costs and damages in the established Courts of Justice.” 


The eirlier Regulations gave greater importance to the rights 
of the zamindars. ‘The cultivators of the soil or ryots might have 
been referred to in some of these but nothing was said of their 
rights, By granting hereditary property to the zamindars it 
might be admitted that the Government did not intend to override 
the rights of ryots, if any. Regulation IV of 11822 declared 
that it was notintended by the Government in passing these 
earlier Regulations to override such rights. It could never have 
been intended by Regulation IV of 1822 to deprive the rights of 
the zamindars and to enact th t these zamindars had no property 
at all. In the Maranagapurs case’ it was argued that the 
zamindars had no proprietary in erests before the permanent 
settlement and the proprieter: interest recognized by Regu- 
lution XXV of 1502 was taken away by Regulation IV of 
1822. The Court (Scotland, C. J. and Innes, J.) had no difficulty 
in overruling this argument. The learned Judges observed ^ :— 


“ Without perverting the language of these seotions we do not see how thé 
Regulation van be said to import the negative declaration contended for, or what 
other effect can reasonably be given toit than that of a deliberate recognition of 
existing private proprietorship in land; except, indeed, upon the supposition that 
the terms private ‘ property’, ‘ landholders,’ ‘ proprietors of land’ were used in no 
definite sense; a supposition quite gratuitous for anything that appears in the 
Regulation or is, we think, presented by history as to the manner in which 
the Government’ had before dealt with Zamindare and poligars. * * *. Wo 
must hold that the Regulation applies to all rights in land recognized by Govern- 
ment as established at the passing of the Regulation XXV of 1802 or the other 
Regulations therein referred to. Regulation IV of 1822, therefore, confirms, we 
think, in tho clearest manner, the recognition of private property in land when 
Regulation XXV was passed and the intention not to interfere with the maintenance 
of rightful claims to it. Indeed, it would have been strange to have found the 
contrary in effect declared by Regulation XXV of 1802 for then, it would, it seems to 
us, have involved the inconsistency of a declaration adverse to the very intent and 
purpose of the legislation or (putting the inconsistency in another form) of providing 
for the confirmation and effectual settlement of titles which the Government framing 
the legislation, did not recognize as existing.” 


It was never doubted that the Zamindars hag proprietary 
interest in the estate granted to them. Onthe contrary, before 


1. Lekkamani v. Puchaya Nayakar (1871) 6 M. H. C. 308. 
2. Ibid at pp. 228, 224. e 
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Regulation IV of 1822 greate: rights were asserted by thom hy 
reason of the ambiyuities of the Regulutions—rights inconsistent 
with the preexisting rights of others. Regulation IV of 1822 as 
already observed was intended to remove these doubts, It declared 
that the rights of the cultivators of the soil or of others were not 
affected by the earlier Regulations. But it was nerer thought that 
by reason of lt'egul&tion IV of 1822 or otherwise, the Zamindars 
had no sort of interest whatever. No doubt after making a 
permanent settlument of many of the estates in the Madras Pre- 
sidency the Government regretted the course they had taken in 
making these permanent setilemente, as the authorities then im- 
agined tht they could advance the position that the Zimindars and 
other middlerren existing at the time of the British assumption had 
no hereditary or proprietary interest and that all rights whatsoever 
in the land excepting those belonging to the actual cultivators of 
the soil, vested in the Government, 


It is not now profitable to inquire into the origin of property 
and to see whether any property in the Zamindars and other 
middlemen was recognized according to the ancient Hindu Law 
prior to the Mahomedan conquest or according to the law adminis- 
tered by the Mahomedan conquerors prior to the British occupa- 
tion. If anything turned upon this we think that there are ample 
m terials for showing that private property was recognized accord- 
ing to the early Hindu law aid was certaiuiy recognized by the 
Mahomedan rulers, however unsalisfuctory the character of such 
property might be for the reason that in those early times might 
was right. If the Mahomedan invaders or the native Govern- 
ments prior to the British occupation screwed as much revenme 
as they could from the Zaminder or other middlemen it must 
be remembered that they never turned them out of the estate 
if such revenus was paid. Ifthe Zemindars paid the revenue 
demanded of them their proprietary interests were not interfered 
with. The action of the Bittish Government in viewing the Zemin- 
dar as havirg no rights whatever in his estate is worse thun the 
view prevailing or &oted upon at the time of the native Go ern- 
ments. According to the view now propounded hy the British 
Government even if the Zamindar paid the. revenue demanded of 


him he wonld have no property in his estate. 
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No doubt it was observed by the Madras High Court in the 
Marangapuri case! with reference to the nature of the interest pos- 
sessed by Zamindars prior to the British rule: ‘‘ Looking at the 
subject from a judicial stand-poiut, all it seems to us that can be 
said is, that what little exists of recorded tradition and events afford 
80.1.8 support for diverse views, but no firm ground on which to rest 
a positive assertion." But as in an earlier passage the view taken 
by Col. Welkesin his History of Mysore is apparently cited with 
app oval it may be stated that the High Court accept the view 
that property prior to British ral: was recognized. It is not, 
however necessary, as already observed to go into the merits of 
this question. For assuming that the Zamindur or other middleman 
had no rights of property whatever prior to the British rule and 
assuming that his position was the same after the assumption of 
sovereignty by the British Government, the Government must | e 
regarded as the full owner of the land und by the grant made by 
the British Government to the Zamindars all the rights which 
British Government possessed (excepting, of course, the right- of 
ryots or of cultivators of the 80il) were transferred to the Zamindar, 
There was no reservation of rights by the Government, nor were 
the rights possessed by the Government or any part of them trans- 
ferred to the cultivators of the soil. In making the grant the 
Government may have been mistaken in their, view as regards 
the position of the Zamindars, but in the absence of fraud such a 
grant is irrevocable (The Secretary of Stats v. Kasturi Beddi’). 
The position of the Zamindurs afte the assun ption of sovereignty 
by the British is more n.aterial and with reference to this the High 
Court of Madras in the Marangapurs case’ observed : 


“At the present day a judgment with respect to property in land must 
necessarily, we think, be formed upon what hag been under British rule the Legislation 
relating to land ; the course of usage in regard to the acts and dealings of the Govern- 
ment and individuals with landed interests and the nature of the proprietary rights 
which judicial decisions bave confirmed aud enforced ; and, upon those grounds, we 
apprehend it may be laid down as & sound conolasion, that whatever be technionlly 
the correct theory as to the pe» son in whom the soil originally vested, and the precise 
nature of rights over land formerly acquired by the ruling power, or Zamindars and 
Poligars, before the British rule, the Government in respect to lands held by ryots, 
in which private intermediary interests have never existed or once existing have Leen 
completely terminated and lands lying waste, and Zomindars and Polig&rs, in 
M E —MM———————————————— 


1, 18710 M. H. O. 208. 3. L L. B., 16 M. 268 at p. 283. 
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respeot to the lands within their Zamindaris and Poliems now possess rights of 
prop-rty, as well as the tenant cultivators of such land.” 

In recognizing proprietary interests in the Zamindar the 
Government may have been mistaken as to the rights, but is 16 open 
to the Government now to reopen settled questions merely 
becanse they were mistaken in their viows? Even in tho: absence 
of a legislative enactment (as Regalation XXV of 1802) the conduct 
of the Government in recognizing proprietary rights in the Zamin- 
dar is a sufficient foundation for a presumption (which at this 
length of time, must be held to be irrebuttable), that the Zamindars 
whom t` ey recognized had couplete proprietary rights. There can 
be no better application of the maxim Communis error facit jus. 
If the Government should litigate and attempt to re-open the 
question at this late day, their claim will be so stale that no Court 
of law or of equity can recognize it. 

The Za vindar being thus shown to have proprietary rights in 
his estate it is necessary bo summarize our views as to the 
nature and extent of such rights. As observed by us already, 
claims were at one time advanced in his favour which were 
consi-tent only with the view that he was the sole owner 
of the estute. ‘This was due, as already observed, to the 
absence of any special reservation in the earlier Regulations of the 
rights of ryots aud other persons, but these claims had soon to be 
given up. Regulation IV of 1822 reserve! the rights of ryots 
and others, but even afterwards the rights of the ryots were 
not fully determined. On a false analogy that every Zamindar 
was & landlord and every ryot & tenant in the English sense 
of the term, Courts began to administer to the. relation of 
Zamindar and ryot the principles of the English law of lard- 
lord and tenant. [Ít could not be said, however, that the decision 
in Venka'anarasimha Naidu v. D. Kotayya! laid down for the first 
time that occupancy rights existed in the ryots. There were in 
Zumindaris two classes of ryots, the ulkudis and parakudisa. 
Rights of occupancy were recognized in regard to the ulkudis. 
The parakudis had no such rights. Again, the Zamindar may 
be the owner of both the melvarum and &udivaram. In such 
acasg rights of occupancy can exist only by & grant or recog- 
nition by him. The case already referred ie only decided for the 


first time it may be admitted that the presumption existing in the 


l. I. L. R., 30 M. 399. 
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English Law that the tenancy is from year to year ought not to be 
applied in the case of Zamindari ryots. It held that a Zamiudur 
suing to eject a ryot from his holding must prove his title to cject, 
that prima facte the Zamindar was the owner of the Melvaram 
and the ryot the owner of the Kudivaram, and that this presump- 
tion was rebutted by showing that the Zimindur was the owner 
also of the Kudivaram and granted the holding to the ryot 
under circumstances entitling the Zamindar to eject. If the 
ryot was let iu by the Zamindar for a term of years or other- 
wise, the Zamin lar would be entitled to eject him. Soon after the 
decision in 20 Madras it was thought that if it was shown that the 
ryot was let in by the Zamindar or the ryot derived. file from the 
Zamindar the ryot must show that the letting was of such a nature as 
to give him nghts of permanent occupiney. But the decision 
In Cheekat$ Zamsndar v. Hanasoora Dhora) soon showed that 
this view was erroneons. According to this latter decision even 
in à case when the letting was by.the Zemindar the ryot so let in 
was presumed to have rig hts of permanent occupancy if such wis the 
nature of the interests of the ryots generally in that estate, so 
that the Zamindar must still prove that the ryot let in by him was 
let in under a tenancy which could be terminated by the land lord, 
This was how the above two cases were explained in the two 
later cases of Narayana Atyangar v. Orr* and Venkatanarasimha 
Appa Bao v. Nootulapa?. Apparently as the distinction between 
ulkudis and parakudis is not expressly reterred to inthese coses, 
parakudis may also be entitled to the presumption of rights of ocou- 
pancy so that proof of the fact that a ryot is only a parakudi, will not 
per se negative rights of occupancy in the ryot. In cases where the 
mélvaram and the kudivaram restin the Zamindar, the | resumption 
will vary as already stated according to circumsta ces. If the ryots 
in the estate of such a Zamindar have generally no righ s of 
permanent occupancy and possession of ocoup:ncey right is ex- 
ceptional, a ryot who is let in by the Zamindar, cannot rely upon 
any presumption but must prove his rights of permanent oco .panoy. 
But if the ryots have generully rights of occupancy in the estate 
of such a Zamindar then the ryot so let in by the Zamiudar will be 
entitled to the presumption that his holding is similar to the athr 
—— ese 
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holdings generally in the estate. Where such a Zamindar express- 
ly lets in a ryot only for a term of years no rights of permanent 
occupancy can exist and the Zemindar has then substantial rights 
in his esiate. 


[t would seem that in some Zamindaris there are no rights of 
perminent occupancy excepting those granted by the Zamindar 
hiraself. Itis not for us to say what these Zamindaris are. Such 
rights are usserted by some of the Zamindars and if they do 
exist, surely it would be a great piece of injustice to deprive 
such Zamindars of their rights and to declare against their will 
that the existing occupants of tho holding in their estates should 
have rights of permanent occupaucy. In the case of waste 
lands and in the case of parakudis let in by the Zamindar who may 
be assu ued to be the owner of the melvaram in his estate it is 
possible according to the existing law for the ryots so let in to have 
no tights of permanent occupancy. It is a great piece of injustice 
for the Zumindars in such a case to be told against their wiil that 
they have no r.ght to eject these ryots, as according to the provi- 
sions of the Bill such ryots are also vested with rights of occupancy. 
To deprive Zamindars of their rights without any compensation is 
an act of spoliation only possible under a bureaucratic Government 
and it is adding insult to injury to tell them that the right to 
eject ıs taken away from them in accordance with some exploded 
notion that the Zumindars had originally no proprietary interests, 
tha the Regulations which recognized proprietary rights were based 
upona mistake and that the Government was by this Bill only 
re.egatiung the parties to their original position upon a view which 
could hardy stand the test of judicial inquiry. 


It may be admitted that the Zamindars as a class have not fulfill- 
ed the expectations formed of them and have not maintained the posi- 
tion which thy ought to hold in society. Speaking of the Presidency 
of Madras alone, with very few exceptions the Zamindars have never 
proved the.uselves good landholders. Their manner of livingand their 
extiayazance have almost beco ne proverbial. ‘hey may have other 
faults which flgsh is heir to, it may be, in a greater degree tham others. 
They, have never attempted to taxe advantage of the benefits of 

Western civilization. Many of them are not elacated. They have not 
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interested themselves one way or the other in the many movements 
which now engage the public attention, They have not even taken 
care of themselves and the ryots entrusted to their care. They 
have not evinced any interest in knowing the many improvements 
Which modern science has shown it to be possible with respect to 
the cultivation of land. Bus is all this any justification for depriving 
them of their rights without any compensation? “ Has not a Jew 
eyes? Hath not a Jew hands, organs, dimensions, affections and pas- 
sions?"' Even the course adopted by the Hindu Law for forfeit- 
ing rights of property on account of conversion or of degradation 
proceeds upon less rigorous principles than the course proposed to 
be followed by the present Bill of forfeiting the rigt.ts of zamindars 
and othe: landholders on account of their faults real or supposed, 
It would be nothing but a travesty of Justice to deprivea class of 
His Majesty’s subjects of their rights upon the ground that the 
Government more than a hundred years ago had mistaken their 
rights or upon the ground that the zemindars have not appreciated 
their duties and position properly or upon the ground of expe- 
diency based upon the principle of solving agrarian problems. 


It may be admitted that the condition ofthe agricultural ryot 
is going from bad to worse. In times of famine his lot is mis- 
erable. In times of plen'y it may be that his income is hardly suff- 
cient for keeping body and soul togethor. Owing to extravagance 
or social necessity his debts show no signs of abatement. It ia no 
doubt a laudable object if some means are devised for the purpose 
of bettering his lot. The legislature may be guided by this object when 
it gives the ryots the rights of permanent occupancy in their 
holdings. But itis hardly just to enrich a class of subjec:s at the 
expense of another or to take away rights possessed by one class 
and confer them upon another. If the landholders are adequately 
compensated for this deprivation of rights there could have been 
no objection. 


Some of those who might have been consulted have not been 
consulted The only lawyers of the older generation now existing 
who may be expected to know the Listory of the garlier legis- 
jation on tho subject are Sir S. Subramania Iyer, Big V. 
Bhashyam Aiyangar nd Diwan Bahadar €. Ramachandra 
Row Sahib. Of these the last has never been in the 
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Council. Tbe second, after his retirement from the Bench has 
not been nominated to the Council. As regards the first we should 
have been entitled to his opinion but for the strange course tuken 
as reguids this Bill viz., of not submitting iteveu fcr the opinion of 
His Majeaty’s Judges. We are glad now that the Secretary of 
State has directed the local Government ʻo submit the Bill to the 
opinion of His Majest/'s Judges tho opinion of Sir S. Subramania 
lyer and other Judges will now be avilable for the publie. We 
also hope that the opinion of Sir V. Bhashyam Aiyangar will be 
available provided tle Bill is taken up soon as his appointment to 
the Acting Advocate-Generalship will row eutitle him to a place in 
the Council. 


If the principle which the Bill proposes to apply Is to better the 
condition of the ryot and prevent needless litigation between the 
landlord and the ryot, apparent] y it has not been, onsistently observ” 
ed thronghout the Bill. In S.0. Clause 4the rights of a landlord 
to the mines and minerals, if any, have been reserved. The Select 
' Committee eapressly say that this clause has been introduced ag 
they nre not prepared to gay ' What the law is ns to mining rights in al] paite 
of the Preside cy” This is expressly inviting people to litigate their 
rights in Courts of law. Upon the principle that “in essence there i, 
no difference between a raiyat holding lands in a Zumindari vil'age and one holding 
land in a Government villlago" &nd "that the interest in the land is divided into two 
main heads of the Kudivaram interest and the melvaram interest and that the holder 
of the kudtvaram right far from being a tenant of the holder of the Melvaram right ig 
really a co-owner with him ", that the holder of the Kudivaram right 18 a 
ryot having lights of permanent occupancy and that the ryot as 
such holder is the owner of the soil so far at least as “to the 
title tothe produce of the sol is concerned,” his right having 
“originated in priority of effective occupation and beneficial use of 
the soil,” the owner of the Kudivaram right is prema facie entitled to 
the mines and minerals of the soil. ‘Ihe custom of the country is 
also consistent with this view. If we turn for one moment t 
Bengal we find several judicial dicta io the effect that the ryots 
are entitled to the mines and minera!s and that a grant of a perma- 
nent occupangy carries with it the right to the miues and minerals, 
the Jandlord not being entitled to tho same. ln Sri Ram Chakar- 
taris v, Hari Narain Sw gh! the Calcutta Mi:h Court alt r holding 
Eee 
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that S. 108 Clause C of the Transfer of Property Act could not 
apply to permanent leases for agricultural purposes observed :— 
“There is no distinction in law or in common usage in this country between the 
surface of land und the underlying strata * * * Whena man obtains permanent 
possession of land with heritable und transferable nghts, then in the absence of 
any reservation, he obtains it with all rights attaching to it from the centre of the 
earth to thesky. * * * The position of the permanent tenure holder as against the 
Zamindar is very similar to that of the Zamindar as against the State. By Hindu Law 
the soveieign is entitled to a share of all the minerals If when the Uritish Govern- 
ment converted the Zamindars into proprietors «nd made no reservation of mines or 
minerals the Zumindars acquired all rights thereto, then by parity of reasoning it 
would follow that, when Zamtndars orented permanent tenures with all the substan- 
tial rights of proprietorship it must be held. that the rights to mines and minerals 
passed to the tenures.’’ 

The above observations relate to the case of a tenancy 
created by the Zamindur. Assuming the Zamindar to have a right to 
the mines he is held to have paited with such right by his grant. 
We think stronger reasons exist for holding that the Zamind.r is 
not entitled to the minerals but that the ryot whose tenure existed 
prior to o: coeval with the cre.tion of the Zomindari will be entitled 
to the mines and minerals. No doubt the Sovereign would 
be entitled to a share iu the mines and minerals bot he was not 
entitled to all the mines. He was only sharing with the ryot or 
holder of the lund. It may be admitted taut the Zamindar by the 
gran: to him by the Sovereign or Government may be entitled to a 
share of the mines, But this does not negative the right of the 
ryot to the mines and minerals. lt is, therefore, difficult to conceive 
why the lezislature should fight shy of the question of the right to 
mines and minerals und instead of declaring the law creute doubts 
which will be the sure means of involving the ryots whose position 
the legislature intends to iu p'ove in unnec ssary und vexauous 
litigation with landholders. Any local custom whereby the Zamin- 
dar is entitled to the right to mines may be reserved. 

From the cases already uoticed it will be seen that the Z imindar's 
right to waste and to relinquished and aban-/oned holding- stands 
on a different footing from the right of the Zatniuda: in respect of 
holdings held by the ryots formerly known as ulkudts. According 
to those cases the Zamindar cun deal with relinquished and aban- 
doned holdings at his pleasure, create ny kind of tenaucy in 
respect of the same anå rao -rent them ut his pleusure. In respect 
of waste lands the Zaminday’s position is unassailable. By the 
grant of the permanent Sanad (even if we omit from consideration 
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the conduct of the parties concerned prior to the granting of such 
Senad) the Zamindar’s right to w iste is unquestionable. Unless the 
waste was expressly reserved by Government it must be taken 
primafacie that the grant carried with it the right to the waste in- 
cluded in the Zamindari. Apartírom this, Regulation XXV 
of 1802 makes the Zamindar the proprietor of waste lands in his 
Zamindari. In fact this position his been admitted even by two 
learned Judges who in modern times have been reputed to have 
strong predilections in favour of Government claims. In Nara- 
yana Aiyangar v. Orr! Benson and Moore, JJ. observed: “In 
regird to these waste lands th- Zamindar is, no doubt, the 
proprietor, by virtue of Regulation XXV of 1802 and his claim to 
the trees growrng in the waste lands was rightly allowed." In the 
Fifth Report it is said at p. 55 “ your committee deem it sufficient 
here to state that the Zamindars are declared to be the proprietors of 
the soil, both waste and cultivated within the limits of their 
respective Zamindaris.” Again in the papèr known us Thackeray’s 
Memoir dealing with the objections to a permanent settlement it is 
stated (at p. 599, Fifth Report): “ the Zamindars will possess 
the full absolute properly in the waste, and will therefore hold it 
on a different tenure from land cultivated at present by ryots" and 
the loss to Government of the right to waste withont any adequate 
compensation is stated to be one of the objections for creating 
Zamindaris or Mootahdars throughout the Presidency. (Fifth 
Report, pp 600, 601). Again in the instructions issued in October 
1799 to the Collectors for permanently settling the lands 
this statement is found (Fifth Report para 27. App. 18 at p. 824) 
'* It is well-known that in the Circars there are very extensive tracte of uncultivated, 
arable waste lands forming part of every Zamindary. These are to be 
given up in perpetuity to the Zamindar free of any additional assessment.” 
What rights of reversion the Government has in respect of lands 
get apart for commun 1 purposes prior to the Permanent Settlement 
but included in the Zamindary it is impossible to see. We think it 
is the height of injustice to tane away from the Zamindar his long 
recognized rights without any c: mpensution offered to hin. 

‘Before proceeding to the consideration of the next subject we 
should like to say a few words about the provisions of S. 7 of the 
Bill. According to this .seotion where theecntire interest of a ryot 
Jn apy land in the holding becomes united with the entire in terest 
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of the landholder in the same person by transfer, succession, or 
otherwise there is no merger Of the two interests but the cccup noy 
right in the ho:ding shali be deemed to have ceased to ex st; but 
albhough this may be so the land is stiil to be regarded as public 
cultivable land. Upon this basis the lundholder can purchase no 
holding of the ryots in his estate. He is not entitled to treat the 
holding in such a way as the rj ot can deal with it. Why the landlord 
should be precluded in effect from buying the holdings of ryots and 
why the character of public cultivable land should still he attached to 
it even after his purchase for valuable considerat: n it is difficult to 
see. If even a sowcar or non-agricalturist shou'd Le under no dis- 
ability to hold a ryot's holding it is difficult to see why a Zamindar 
who is an agriculturist himself (his profession is no other) should 
not hold a rsot’s holding and why the merger of the «wo interests 
should not ‘operate in his favour but should operate in favour of third 
persons. According to the section if a Zamindar who purchases such 
& holding admits a person to possession of ghis holding such person 
will be entitled to rights of permanent occupancy and not the 
Zainindar who may have paid valuable consideration for such 
right. 


We now propose to discuss the provisions of the Bill relating 
to enhancement, reduction, and commutation of shist. The new Bill 
gives & right to the landholder to enhance the shist under certain 
circumstances while declaring that no enhancement should take place 
exce,,t a8 provided by the Bill. If the improvement of the position 
of the ryot is to be the end to be attained und if we are not misg- 
taken that is the basis upon which the Bill proceeds, tho conferring 
of a power upon & l:ndholder to enhance the shist proceeds upon 
a very questiunable policy. It must be admitted that a right to :ack- 
rent as the landuolder pleases is a very mischievous one and is pro- 
ductive of inju:ious consequences to the ryot and is therefore prejudi- 
cial to the interests of the state, A right to enhance the shist is not 
consistent with the view that ihe ryot is the real proprietor of the 
soil. ln every country means are devised for bettering the con di- 
tion of th - caltivator. "This mast be done specially m India which 
is purely an agricultural coun ry and in which the lot of the*agri- 
cultural -population is anything but good. There can be no doubt 
that ‘thé Government has been: always trying "to devise means for 
Lettering of the condition of the cultivatur. The old Hegula- 
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tions were certainly framed in keeping with this policy. ‘And 
the judges of the Sudder Court in construing the Regulations 
proceeded upon the principle that the cultivator could never 
be depnved of his holding so long as he was willing to pay 
the fixed assessment. The papers in the Fifth Report teem 
with statements from the anthorities most competent to make 
such state rents that the Zamindar has no right to rack rent, s. e., 
to increase the shist paid by the ryot. After the establishment 
of the High Court, however, the Judges of the High Court imbued 
with the principles of English Law applied to the relation of a Zamin- 
dar and ryot the principles applicable to the relation of landlord 
and tenant. In Kottuswamy v. Sandama Naik! the Madras High 
Court held that it the ryot should not agree to pay the rent de- 
manded of him by the Zamindar the latter might eject him after 
giving him the nocessary notice and might give the lands to 
another. In Guruswamy Sastry v. Audy* the Madras High Court 
held that the landholder was entitled to enhance the shist eveu 
where improvements were made by the tenant himself. Mr. Justice 
Innes ob:erved in this case ;— It appears to be conceded that the rate of 
assessment paid on punjah lands is of two kinds. There is a fixed rate for punjah 
cultivated with ordinary punjah field crops, and a higher rate for the same land 
cultivated with garden crops. Now, it appears that the lands of this tenancy are 
cultivated with garden crops, and that the puttahs tendered impose upon defendants 
a rate lower than that paid for land so cultivated. But defendants urge that it is 
contrary to the practice in Government Villages to charge extra for crops raised by 
means of improvemonts effected by the tenant himself, and that plaintiff himself in 
respect of other tenants similarly situated remits the extra tax. I am of opinion*that 
the plaintiff is not bound to conform to the practice in Government villages of grant- 
ing the indulgence claimed. Such indulgence is, no doubt, a great encouragement to 
industry, and, as indirectly tending to enhance the value of estate is of advantage to 
landlords as well as tenants. But there is nothing to show that the granting it is 
other than disoretionary with the landlord.” Mr Justice Kinderoley observed 


jn the same case :—“ When a tenant proposes to improve the land which he 
occupies he should secure the advantage of such improvement by a contract with 
his landlord.” 

It is hardly necessary for our present purpose to state that 
this view as to enhancement on account of improvements effected 
by the ryot is, unsustainable at the present day upon & proper 
construction of Madras Act VILI of 1805; nor is it necessary to 
Inquire whether the actual decision in the*cases is correct upon 
the facts. All that is necessary to state here is that, guided by the 
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false analogy of the relation of landlord and tenant as recognized 
by the English law and adopted very often by the earlier English 
Judges conversant with the principles dealing with such re ution 
some of the Zamindars tried to enhance the shists at their pleasure 
and apparently they might have been successful in some cases. 
But the right view is that the Zumindar is only the owner of the 
Melvaran and the ryot is the owner of the Kudivaram and this 
can hardly be denied now. Those who had to do with the perma- 
nent settlement in the Madras Presidency had always been insist- 
ing that the Zamindar had no right to increase the shist. In fact 
it was one of the reasons urged by some persons to meet the con- 
tentiona of those who were not in favour of introducing a perma- 
nent settlement generally in the Madras Presidency. ‘lhere can. 
therefore, be no doubt about the correctness of the principle that 
the owner of the Melvaram is only entitled to receive the share of 
the produce which he was hitherto receiving or the rent which he 
WAB hitherto receiving and that he is, pymes not entitled to 
recover niore. 


Many of the early cases which proceeded upon the view that 
the Zamindar would be entitled to enhance the shist would have 
reference to the cases in which the Zamindar was the owner of 
both the Melvaram and Kudivaram and as such entitled to impose 
his own terms, or cases in which the ryot would properly be said to 
hold directly under the Zamindar as in the case oi waste or relin- 
quished lands. With reference to holdings existing at or before the 
time of the permanent Settlement in which the ryots were the 
owners of Kudivaram or would have rights of permanent occu- 
paccy and other holdings with reference to which although the 
Zamindar might have imposed his own terms yet did not do so and 
with reference to which the ryots would be presumed by the 
Courts to be the owners of the Kudivaram und to have rights 
similar to those of the ryots of the former class of holdings, there 
could be no justification for the view that the Zamindar who is only 
a co-owner with such ryot, would be entitled to enhance the shist. 
The present Bill, however, makes no distinction between these two 
classes of ryots and gives to the Zawindar a right to enhance the 
shist payable by any rfot, though of course under the circu stances 
stated in the Bill. No argument can be drawn from.the position of 
Government ryots as the Government besides having sovereign 
rights claim enhancement on]y on certain grounds and as the 
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Government ryots will he entitled to remission according to certain 
definite rules where as remiseicn is cnly opticrg] with the zamin- 
der ard the zi mindari ry ot cannot claim remission as a mutter of 
right. 

The grounds of enhancement are stated to be four according to 
B. 27 of the Bill. But before we consider these grounds it must be 
noted that the section is made to apply to a case where a ryot pays 
a money fhist for any land in his holding. ‘This would seem to 
suggest. that the section w: uld have application to a ryot who pays 
no money shist for some lands in his holding but who pays money 
sl ist for other lands in the same holding. If, on the former lards 
the shist payable is according to varam, the section would suggest 
that enhancement mizht |e made even for those lands, but S. 25 of 
the Bill expressly states that in such a case the «hist shall not be 
liable to enhancement. S 25 enacts that where for any land in a 
holding & ryot pays shist according to varam with or without 
an addition in money, &c., such shist shall not be liable to 
enhancement. In the A of land for which varam shist is payable 
and such land forms part of a holding there 1s some doubt whether 
according to the section the shist p'yable for the holding or only for 
land for which varam is payable is not li:ble to enhancement. If 
the intention of the legislature is that in the same holding the shist 
in respect of some lunds may be liable to enhancement and the shist 
in respect of other lands is not liable to enhancement then the 
holding is split and it is not eisy to see why the holding should be, 
splitin this fashion and tie ryot made to hold the same holding 
under different terms. 

Cominy now tothe grounds of enhancement we: find that 
the section speaks as already stated of four grounds and these are 
(') © 1ise in the prices (f£ staple food crops in the taluk or Zamin- 
dari division, (2: an increase during ihe currency of the existing 
shist in the productive powers of the lind held by the ryot by an 
improvement effected by, or at the expense of the landholder, (3) 
the payment by the landholder in respect of the holding an addi- 
tional revenue er rate to Government in consequence of a work of 
irrigation or other improvements executed atthe expense of Govern- 
ment end, (4) the incre ise in the peenee powers of the land 
held by the ryot by fluvial action. 

As regards the lst and dth grouuds,it is difficult-to see how the 
landholder is entitled to enhancement under the circumstances 
covered .hy the two grounds.. The landholder pays nothing: and 
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co' tributes nothing to bring about the events which give rise to a 
claim under the Bill on the part of the landholder in respect of 
enhancement. These grounds proceed upon & mistaken view as to 
the position of the ryot. On the question as to the right of ocou- 
pancy stated in the earher portion of the Bill the legislature 
proc eds upon the basis that every ryot whether holding under a 
tenancy directly created by the Zsmindar or independently is the 
owner of the Kudivaram. In dealing with the question of enhance- 
ment this view is f rgotten even as regards those who do not hold 
under atenure created by the Zamindar himself. We can see no 
jusiification whatever for giving a right to the Zamindar to enhance 
theshist payable by such persons. No doubt 8. 20 of the Bill enacts — 
that there can be no enhancement on the ground of a rise in prices 
in the case of a ryot who and whose predecessors in interest have 
held at an unchanged shist or rate of shist from the time of the 
permanent settlement and & rule of presumption has also been very 
properly laid down as regards such matter in S. 26 Ol. 2. But we 
think that the rule ought to be extended to all classes of ryots who 
and wh se predecessors in interest have occupied the holdings from 
the time of the permanent settlement, no matter whether the land- 
lord has been suceessful or unsuccessful in his attempt to enhance 
the shist. We have already tried to show that the landholder is 
uot entitled to enhance the shist, If, as & matter of fact, the shist 
has been increased and the ryot has ! eeu good enough to pay the 
same without insisting upon his strict rights that ought not to 
prejudice the ryot and to entitle the landholder to enhance the 
shist. 


*[f there is any question of policy in regard to this matter we 
think a c: nsideration of such policy will incline the scales in favour 
of the ryot. The ryot is generaly not in good or easy circumstances and 
one purpose of this Bill is to better his condition. The landholder 
has no claims for enhancement. He is by far in & better position 
than the ryot. He has large resources and means at his command. 
That he has not profited by those resources and me:ns is no fault 
of the ryot. At any rate that will be no justification for favouring 
the landholder at the expense of the ryot. Until now the land- 
holders have evinced no»erticular interest in the general condition 

and we fare of the ryots under their charge. They were expected 
„to turn their attention to.the improvement of agricnlture bnt 
4 
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these expéctations'have yet to be realized. The ryot with all his 
difficulties and adverse circumstances has always evinced a great 
zeal in his’ work. Under these circumstances we fail to see why 
the ryot is not entitled to keep to himself the benefits accruing 
from natural causes. The rise in prices will be due, in the great 
majority of instances to the rise in population owing to the pros- 
perity of the country under the British rule and in some instances 
to the demand in foreign countries of some of these staple products. 
The ryot has hardly any surplus left for some of his growing wants 
not to speak of any luxury. In many cases the income he gets is 
hardly sufficient to meet the necesgaries of life and any addition to 
his income is a God-send and when this addition is due to natural 
causes it isin reality aGod-send, Tere is no justification for the 
landholder to come in for a share of this. The same remarks will 
apply where there is an increase in the productive powers of the 
land held by the ryot owing to fluvial action. 


With reference to the claim for enhancement on the 
ground of a rise in prices apparently the rise must not be ow- 
ing to any temporary cause. If the rise is due only to a tempo- 
rary cause there is no reason for enhancing the shist as there 
is no reason for reducing the shist as stated in S. 85, cl. J (o). 
Then again is there any ground for enhancement where there is an 
“increase only in some of the staple products but not in others t Tf 
the land produces only some of the staple products about which there 
is no increase in prices why should there be an enhancement from 
the mere fact that other staple products not produced in the land 
have increased in prices. There may be a general increase in the 
prices of all staple products but it does not necessarily follow be- 
cause there is an increase in the prices of some of the staple pro- 
ducts there will necessarily be an'increase in the others. In such 
cases at any rate which may or may not be rare there ought to be 
no enhencement. 


The second ground relates to enhancement by reason of improve- 
‘merits effected by the landholder. Before considering the provi- 
sions of the Bill relating to enhancement on this ground we desire 
to consider the equitableness of this claim itself. The notion gene- 
rally prevails that if the landholder “makes any improvement 
at his expense he ought to be recouped by the ryot for the expense in- 
‘erred: by him and this notion is not confined to landholders only: 
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That notion presupposes that the landlord has no liabilit'es whatever 
in respect of his position. It presupposes that the landlord in making 
the improvement does not discharge any liability of his own 
bat that he is discharging only the liabilities of others. We 
can hardly appreciate this position of affairs. If the land- 
holder is the owner of the melvaram and is a co-owner with 
the Kndivarandar he has an interest in land. As a owner 
having an interest he is entitled to certain rights. But if he is 
entitled to rights he must equally be subject to liabilities. The view 
that the landholder has only rights but is not subject to liabilities 
is hardly tenab‘e, so that to throw upon the ryot the whole burden of 
the improvements effected by the landholder is neither fair nor just. 
Such a course proceeds from a mistaken assumption as to the position 
of the landlord. S. 29, Ol. I, b. (2) enacts that the Collector shall 
have regard to the cost of the improvement in determining the 
amount of enhancement: If, as we have already said, the landholder 
in making the improvement discharges also his liability, the entire 
cost of the improvement should not be a factor in determining the 
enhancement. Ifthe cost of tae improvement has to be regarded as 
any facto: in dete: mining the rate, only such portion of it as may be 
regarded as over and above that which may be taken as a 
discharge of liability by the landholder ought to be t&ken into ac- 
count. Any contribution made by the ryot shou:d of course be taken 
into consideration and there should be no enhancement whatever 
when the ryot pays his full quota of the contribution. A provision 
to that effect may be usefully introduced into the Bill. 


With respect to the quest'on of improvements S. 12 enacts that 
the ryot has the prior iight to make an improvement unless it affects 
the holding of another ryot when the landholder will be entitled to 
make 1t. If the prinoiple that the landholder is entitled to throw 
the burden of the cost ot the improvement upon the ryot and is not 
bound to contribute for any po:tion of such cost himself is to be 
accepted, we think it is hardly fair to give the landlord 
& prior right to make the improvement even in a case 
where tho improvement affects the holding of another ryot. 
Strictly speaking the section ought to have enacted that in 
a case whore the improvement affects the holding of another 
ryot all the ryots affected by the improvement will be jointly 
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entitled to make the improvements. There is no justification 
whatever for giving the right under such circumstances to’ the 
landholder. If the ryots do not agree to make the improvement 
among themselves then it may be that the landholder may be 
entitled to make the improvements. 


As regards the third ground it also proceeds upon a mistuken 
view as to the position of the landholder. It again preceeds upon 
the view that the land-holder has no liabiüty to discharge. 
Apparently according to S. 27 Cl. 3 and 8.30 which deal wiih 
this ground of enhancement the landholder is entitled to enbance- 
ment slthough ns a matter of fact there has b2en no increase in the 
prodtictive powers of the soil by reason of the improvement effected 
by the Government at the cost of the landlord. He is entitled to 
recover from the ryot the whole amount recovered from him by the 
Government as the cost of the improvement. The Select Com- 
mittee (majority) say “ that as the landholder has no choice in the 
matter he is justified in transferring to the ryot whom the improve- 
ment is designed to benefit, whether the object is attained or not; 
the burden of the payment." There may be no justice in throwing 
the burden of the payment on the landholder. There is equally 
no justice in throwing the burden of the payment on the ryot. 
He has equally no chotce inthe matter. To throw the entire 
burden upon the ryot proceeds upona mistaken view that the 
Zamindar has no liability to discharge and not bound to move his 
little finger in iespect of any improvement. We have shown such, 
a view can hardly be regarded as sound. If the Government 
recover the cost fiom the landholders there is no equity in 
compelling the ryot to pay. If the ryot is liable at all he is only 
liable to contribute a po.tion of the cost paid by the landholder 
to Government. It may also be a question why the Gove: nment 
should not contribute a portion of the cosv and should not recover 
from the laniholder only the balance of the cost re:naining after 
their contribution. Even supposing the improve ent is only for the 
benefit of the Zamindari and is one which the land-holder should 
undertake (and this alone may justify the Government in recovering 
the«cost from such landholder) there is nq justification for the land- 
holder to claim it from the ryots. ° 
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We think it will be & safer policy and would be more advan- 
tageous to the intorests of the state which ought 'o have more re- 
gard for the position of the ryots, if the provisiors as to enh.nce- 
ment on te ground of a rise in prices or on the ground of increa- 
sed productive power of the soil owing to natural causes are deleted 
out of the Bill The conferri:g of a right upon the landholder in 
respect of all ryots in‘liscriminately excepting those saved by B. 
26, will give rise to hirassing and endless litigation in which there is 
no knowing that the ryot will not come worse out of it, We have 
also grave doubts whether the provisions relating to the con ering 
of a wide discretion in the Revenue Ufficers entrusted with the en- 
quiry in such matter although intended apparently for the benefit 
of the ryot will have the desired effct. We think it will bo move in 
the interests of the ryot if there should bea general rule that the 
landholder is not entitled to enhance the shist upon grounds such 
as these especially when we see that according to the law as it exi-ts 
at the ti: e of the Bll, the landholder is not entitled to enhance the 
shist with reference to a greab majority of ryots. The only 
case in which & lindholder has & right under the existing law to 
enhance the shstis when a person claims under a tenancy or 
tenure created by the landholder and the latter has expressiy stipu- 
lated that he is entitled to increase the shist under certuin ci cum- 
stauces also expressly stipulated between the part es. 


(To be continued). 


EE 


NOTES OF INDIAN CASES. 


Venkatappa Naik v. Subba Naik.—I. L. R., 29 M. 179 :—A 
suit to set aside a Judgment op the ground of fraud is no doubt 
maintainable. But in this caseit has been held that fraud may consist 
of perjiry by the defendant and the suppression of evidence We 
have grave doubts whether perjured testimony is such fraud as 
will entitle a party to set aside a judgment based on such testimcny 
on the ground of fraud. The case of Muhammad Golab v. 
Muhammad Sulaimay” is expréss authority for the view that mere 
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perjury will not be such fraud as to vitiate a Judgment. No doubt 
the observations of James, L. J. in Flower v. Lloyd! are relied upon 
in the Calentta case and they are the subject of criticism in the 
later English case of Abuloff v. Oppenheimer? which was followed 
in Vudala v. Lawes?. These two English cases relate to foreign 
judgments, but they cannot be held to have decided that mere 
perjury will amount to fraud. What was held in these cases Was 
that where a judgment was sought to be impugned on the ground 
of frand, the Court would be entitled to retry the merits if it was 
necessary to prove that fraud, and the fact thatit would be necese 
sary to try the merits would not affect the maintaining of a suit on 
the ground of frand. If the view that perjury be a ground of 
fraud and that a suitis maintainable to set aside the judginent 
on the ground of perjured testimony be accepte!, the conse- 
quence will be disastrous. There may be no end to litigation. 
A judgment may now be obtained and the next day it may be set 
aside on the ground of fraud and this second judgment may again be 
sought to set aside on the ground of frand and so on ad infinitum. 
One must hesitate before accepting such a view involving 1hose 
consequences. It is, therefore, desirable to see whether the view 
Jaid down in this caseis a necessary one to be taken according to 
well-settled principles of law. 


According to Story the only question of fraud which is open to 
examination is such as intervened in the proceedings by which 
the judgment was obtained. All questions prior to the proceedings 
by which the judgment was obtained are necessarily concluded by 
it (§ 1581). The fraud must be actual and positive and not merely 
constructive. It must be that which occurs in the very concoction 
or procuring a judgment itself and something not known to the 
opposite party at the time and for not knowing which he is not 
chargeable with neglect or inattention (para, 252A). Where a wit- 
ness perjures it cannot be said that it is not known to the opposite 
party; when he makes false statements, the opposite party against 
whose interests they are made must know them to be false. Tho 
means of showing that the statements are false may be available or 
not available at* the time of the judgment. If they are available, 


1, 1878, 10 Oh. D. 337. a, f,R.10 Q.B. D, 295. 
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then surely a judgment based upon those statement: cannot be set 
aside on the ground that those statements are perjured. In every 
civil oase the Court has to give a judgment in favour of the 
plaintiff or the defendant. If the Court gives judgment in 
favour of the plaintiff, it must act more or less on the evidence ad- 
duced by him. If in favour of the defendant, the Cour: must act 
more orless on the evidence adduced by the defendant. The 
Court has necessarily to come to a conclusion whether the testimony 
adduced by the plaintiff or the defendant is true. It will only 
promote vexatious and harassing litigation if the unsuccessful 
party is able to defeat the judgment by showing that the evidence 
adduced by the successful party is false and ought not to be relied 
upon. The interests of public policy require that a judgment 
ought not to be defeated upon the mere ground that the unsuccess- 
ful party may now be able to convince the Court that the evidence 
relied upon ought not to have been relied upon. Although there 
was some conflict in the American Courts at one time, the tendency 
now is that a judgment cannot be vitiated solely on the ground of 
perjured testimony (See Black on Judgments, Vol. I, $ 872, pp. 590, 
591. See also Vol. I, § 292, p. 445, $ 290, pp. 449, 450 und note, 
§ 205 to $ 349, pp. 495, 499). 


Venganat Swaroopathil Valia Nambidi v. Krishnan Nambu- 
diripad.—1. L. R., 29 M. 194:—It has been the inveterate hal it 
of son e judges to dismiss cases without mentioning the grounds. 
‘© We see no grounds to interfere. Dismissed with costs" is a very 
common form of judgment now-a-days. Whether this is due to the 
inherent weakness of the cases themselves or to & disinclination 
on the part of judges to cope with arguments of Counsel and 
to write judgments, it is not necessary to inquire. The tendency 
not to write a judgment is exhibited even in cases which parties 
would be entitled to take to the Privy Council. We are glad that 
the Privy Council has expressed a desire that the High Court on 
future occasions in refusing leave would be good enough to s:ate 
the grounds of refusal which would necessitate the writing of a 
judgment. 


Aavnasi Goundan, v. Natchammal.—I. L. R., 29 M. 165 :— 
After some conflict of decisions a Full Bench of the Madras 
High Court, has held that æ decision in a former suit of a small cause 
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natare in which no second appeal is a'lowod by law is not rca judicata 
ina subsequent sait in the same Court not being of a small cause 
nature, The qnestion is one of some difficulty and is one in which 
different judges have come to different conclugons, The Full 
Bench in this case has been guided in its conclusiou by the fact 
thit it could not be said as in England that many of tho inferior 
Indian Courts are alw: ys efficiunt, and acting upon this view, the 
Ful Bench states that a distinction between decisions of Courts 
of inferior jurisdiction und decisiens of Courts of superior jris- 
diction, is recoguized in the expression ‘competent jurisdict on’ 
used in S. 13 of the Code of Civil Procedure. That the law of 
r:s judicata a» enacted in S. 18 is different from the Jaw as laid 
down in the English c@.es may be admitted (See Gokul Munder 
v. Padmanan Singh). ihe test of appe lability of the former 
adjudication as a test of ms judicata introduces an element 
of uncertainty. Supposing an appeal is txpressly excluded from 
a d cision of the First Court, is the plea of rs judicata available 
or not? Supposing the former suit was one f om which a second 
appel alone would lieto the High Court, would the dec sion therein 
bat a second suit from the judgment or decree in which a regular ap- 
peal would lie to the High Courtand not merely a second appeal, or 
supposing the first suit was only of ruch a v. lue as-not to allow an 
appeal to the Privy Counci, although there may be a regular appeal 
to the High Court and the second suit was of such a va'ue as to 
allow an appeal to the Privy Council would the former adjudica- 
tion bar the subsequent suit? These are questions which will await 
future solution. The decision in this case may have a bearing 
on these questions, but law is not always logical. ° 


Venkataramanaya Pantulu v. Venkataramrna Doss Pantu- 
lu :—I. L. R.,29 M. 2.0. A Foll Bench of the Mad:as High Court 
has hild that when a debt was incurred only at the time of the 
sale or m rtgage by ı father, such sale or mortgage would not be 
binding up n the sows share unless, of conrse, it may be added, 
such debt w.sa debt binding upon the family. The decisi ns holding 
the contriry view do not give due effect to the exp: ession “antece- 
dent debt” as used in he docisions of the Pyivy Council. The son’s 
liab lity for the antecedont debts of the fathér is purely a ha bility 





—— —  ÓÁA— 
" 


l. I. L. B., 29 O. 407, 
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created by the Privy Council. Such a liability ought not to be 
extended beyond that recognized: by the Privy Council, The deci- 
sions which take the contrary view to that laid down in this case 
state that a mortgage may, be binding on the son's share even when 
the debt is the debt created by the mortgage transaction itself. 
This reasoning has not been applied to the case of a sale. At any 
rate there is no reported decision upholding such sale. In the case of 
a mortgage the debt may be such as @ son will be under a pious 
obligation to pay, but the mortgage as such will not be binding so 
that where a decree is obtained by a mortgagee upon the mort- 
gage, he may be entitled to entorce his debt as against the son 
who is not bound by the mortgage by attaching the son's share as 
inthe case of amoney decree obtained against the father. 
— 


SUMMARY OF ENGLISH CASES. 


Austin v. Newham [1906], 2 K. B. 167. 

Landlord and Tenant—Agreement by lessor for twelve months with 
the oplson of a lease afterwards at a certain sum per annum. 
Where an agreement of tenancy provided that the tenancy was 

to be “for & period of twelve months with the option of a lease after 
the aforesnid time" at the rental of £ 80 per annum, held that the 
lessee could claim a lease for a further period of at least one year 
after the expiry of the first twelve months. Per Kennedy, J. He 
had & right to claim a lease for his life. 


In re Briggs & Oo., Exparte Wright [1906], 2 K. B. 209. 

Equttable asstgnment—Assignment by deed of book debts by one 
-~ pariner—The other partner's signature a forgery—Valsdity of 
assignment. 

Where one partner purported to assign by deed the book debts 
of the firm for a debt due by the firm and signed the deed 
in his name and forged the name of the other partner, held 
that, whether the deed was or was not valid asa deed, it 
operated as a good equitable assignment, for under S. 6 of the 





Partnership Act, [890,it was an act or instrument relating to the 
business of the firm, and done ina manner shewing an intention to 
bind the firm by a partner, who, by reason of the partneship, had 
authority to bind the firm. : 


> ee 


i 


5 
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James Nelson and Sons, Limited v. Nelson Line 
(Liverpool), Limited, [1906], 2 K. B.217. . 


Practice— Discoverij-— Action Jor breach of warranty of seaworthiness 
Underwriters, report to—Discovery of report. 


Certain cargo owners sued shipowners for alleged breach of the 
warranty of seaworthiness contained in a bill of lading, by which 
breach the cargo was lost. The plaintiffs were insured to the 

| extént of three-fourths of the loss,and after the suit, the under- 
Writers paid to the plaintiffs the amount so insured, and their 
Solicitors thence forth conducted the action, The underwriters had, 
daring the loading of the ship, procured an inspection of her condi- 
‘tion by asuveyor. The surveyor had made a report to them thereon, 
which was in the possession of their solicitors, The defendants 
applied for a discovery of this document: 


Held that they were not entitled to such discovery. The 
rales with regard to discovery proceed on the basis that the right 
to discovery is as against-a party to an action, and prima facie it 
would be an answer to an application for discovery that the person 

‘against whom it was sought was not a party. Within certain limits 
“ascertained by decisions this right has been extended as against a 
person, who, though iu truth and in substance he is the party to the 
action, is not so inform; but here the plaintiffs have a real and 
‘substantial interest of their own in the action, and the underwriters 
are merely seeking to enforce a remedy which exists directly for 
the benefit of tlie assured, though indirectly and by way of sub- 
rogation its enforcement may benefit the underwriters, 
| [Willis and Co, v. Baddeley1 distinguished]. ° 


ee 


Love v. M. Myers & Sons [1906], 2 K. B. 265, ` 
Workmen's Compensation Act, 1897— Claim for compensation need 
' not be in writing. | 
A claim for compensation, under the Workmen’s Compensation 
Act, 1897, nedd not be in wr.ting. 


P - e 
eee, 


1, (1892) 3Q.,B, S24. 
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Bastaple v. Metcalfe [1900] 2 K. B. 283. 
Tramway—light of passenger to break journey. 


Where a passenger on a tramcar takes a ticket entitling him to 
travel for a certain distance, he cannot break the journey, get down 
at an intermediate stopping place, and then get into another tram- 
car ‘which is performing the same journey, so that he might 
get to his original destination; if he does so, he is liable to be 
convicted for travelling en the second car without paying his fare. 
The contract was a contract to carry the respondent on that route 
on the particular car and not on @ succession of cars, it was not a 
contract which allowed him to get in and out of the cars'on thé 
route as oftenas he liked. The contract would come to an end 
when he gets off the car and allows it to continue its journey. 





Rex v. Lewis [1900], 2 K. B. 307. 
Appeal—Rule allowing extension of tme for filing appeal—Appltca- 
tion could be made after ewpsry of original period. 

Where a rule provided that an appeal should be filed within a 
certain time, or within such further time as may be allowed by the 
Magistrate, held that the Magistrate could extend the time for 
giving notice of appeal though the spplication for extension is not 
made to him until after the expiration of the period of seven days 
within which the notice of appeal ought to have been given. 


Wheatley v. Smithers [1906], 2 K. B. 321. 
Austtonesr—Implied authority to accept— Bill of exchange. 


An auctioneer is not a trader, and a partner in a firm of 
auctioneers has no implied authority to bind the firm by his 
acceptance of a bill of exchange in the firm name. 





Watts v. Stevens [1906] 2 K. B. 523. 


Warranty— Necessity for evidence in writing to connect partscular 
consignment with warranty—Sale of Food and«Drugs Act, 
1875 (88 and 39 Vig. C. 6) S. 25. 


A,in August 1905, contracted to supply B with milk, and gave 
a letter guaranteeing that tte milk waspure. He consigned milk 
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in December, and B sold it to C, and the milk was found to contain 
16 per cent of added water. O laid information against B, and 
B pleaded the warranty as a defence under S. 25 of theSale of 
Food. and Drugs Act, 1875. | 


Held.—That & warranty relating to goods not in existence when 
the warranty is given may be a good warranty within 8. 25; but 
held by Lord Alverstone, O. J. and Darling J. (Ridley, J. disseuting) 
that, in the absence of any evidence in writing connecting the parti- 
cular milk sold to O with the warranty, the warranty afforded no 
defence to B. Some connection must be established between any parti- 


cular article subsequently supplied and the warranty which is reli- 
ed on. 


(Harris v. May’, Laidlaw v. Wilson?, Robertson v. Harris®, 
followed. — Hiliot v. Pilcher* not followed). 


acm gp e e, 


The Jassy [1906], P. 270. 
Foreign public vessel— Ememplton from arrest. 


Process by way of arres in & damage action in rem does not 
lie against a vessel which is the property of a Foreign Sovereign 
State, and is destined to its public use. | 


id whe 
a E 


The Racine [19001, P. 278. 


Colluston— Total loss—Vessel under three successive chartergs— 
Measure of damage. 


Where æ vessel is under three successive charters, apd 'is 
totally lost when proceeding from the home port, the measure of 
damsge is her value at the date when she would have accomplished 
the homeward voyage under the third charter, together with such 
a sum as will represent the profit which would have been realised 
under the charters, less a reasonable percentage for contingencies. 


[The Kate’ approved]. 


. e ` i 
1. [1888] 183 Q. B. D. 97. * 4, Ee 2 Q. B..817. 
2, [1894] 1. Q. B. 74. 6. [1899] P.165. « 
2. [1900] 3 Q. B. 117, 
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In re Pardoe, McLaughlin v. Attorney General [1906] 2 Ch. 184. 
Charitable bequests —Uncertasnty. 


(1) A gift in a will of a sum to be distributed for bell-ringing 
in commemoration of the Restoration of the Monarchy, 
and a gift for erecting tombstones for prisoners are 
good charitable bequests. 


(2.) A bequest in trust for such public charities and institutions 
or ‘for such charitable purposes for the public advantage’ 
is not void for uncertainty, and is a good charitable be- 
quest. 


Smith v. Paringa Mines Limited [1906] 2 Ch. 198. 
Company— Directors— Power to postpone a general meeting. 
The directors of a limited company, in the absence of express 


authority in the articles of association, have no power to postpone 
a general meeting of the company properly convened. 





In re Thompson-Thompson v. Thompson [1906] 2 Ch. 199. 
Will—Ewercise of power of appointment—Rule against perpetuities. 


Where A gave his estate to B for life, with remainder to C and 
his issue as B should appoint. B appointed the property in trust 
for C for life and after his death for all his children who had at- 
tained or should attain the age of twenty-five years if born in her 
lifetime, or twenty one years if born after her death. C had nine 
children, all of whom were alive during A's life and had reached 
twenty-five B’s death. Held that the appointment was valid as 
it was certain that within the limits of perpetuity, not only would the 
persons to take be ascertained, but their interests would be vested, 
and the amount of their shares fixed. | 


[Yon Brockdorff v. Malcolm™ approved]. 





m 


In re Blundell-Blundell v. Blundell, [1908] 2 Ch. 222. 
Wul—Saittsfaction—Hlection, 


Where by a marriage settlement, a sum of £ 10,000 (including a 
sum of 5589 £ secured to the trustees by the covenant of the wife's 


1. (18859 30 Ch. D. 179, 
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father) was settled in certain trusts for the wife, husband, and. 
children, and the wife covenanted to settle her after-acquired pro- 
perty on the same trusts, and by her father's will later on became 
entitled to a third of his estate, held that the bequest was a satisfac- 
tion as to her life interest in the £ 5,589, bnt not as to the interest 
of other cesíuique irustent not mentioned in the will, taking no 
direct interest in the bequest, and only taking derivatively under the 
after-acquired property clause. A covenantee is not bound to elect, 
where the convenantee takes no interest directly under the later 
instrument, but only is derivatively interested by reason of some 
disposition made by the legatee. 


(Lord Chichester v. Coventry! applied.) 





In re Heather, Pumfrey v. Fryer [1906] 2 Ch. 280. 

Wsll—Ademption—Legacy to child—Residue to child and stranger 

— Advancement to child. i 

Where a testator gives a legacy to a child, and the residue to 
be divided between the child and a stranger, and afterwards made 
an advance to the child, 

Held, that even if the advance had been a portion, the doctrine 
of ademption by subsequent portion will not apply in favour of a 
stranger against a child taking a share of residue as well asa legacy. 

(Montefiore v. Guedalla 100,* Meinerízagen v. Walters?*, Fowkes 
v. Pascoe*. Applied. 





Shepheard v. Bray [1906] 2 Ch. 235. 


Company—Unirue statement in prospectus—Shareholder’s action 
against some of the derectors—Contribution from other di- 
rectorse 
(1) Where in consequence of untrue statements in a prospec- 
tus, a share-holder recovers compensation in s suit 
against some of the directors, and they pay him, they 
could sue the other directors-for contribution. 

(2) The statement of facts in the report of a case is not 
evidence. "P 





„O. 71,92, 95. 8. (1872) L. R. 7 Oh. 670, 
G. 98. 4. &875) L. B. 10 943, 351, 
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William Oory & Sons, Limited v. Harrison [1906] A. C. 274. 
Contract-—Restraint of trade—Breach of covenant. 


A who carried on both a home and an export business as coal 
merchant, sold the home business to B, covenanting that he would 
- not ‘carry on or be concerned or interested’ in a similar business, 
He then sold the export business to a company and took the pur- 
chase-money in shares, The company then sold to the business 
to a firm, the purchase-money being payable to the company in 
instalments. The firm began to carry on both an home and an 
export business, B now sued A for breach of the above covenant. 


Held that A was not ‘concerned or interested in’ the home 
business in the busmess sense which must be attributed to those 
words, and that there was no breach of covenant. 





Butterknowle Colliery Company v. Bishop Auckland Industrial 
Co-operative Company [1906] A. C. 305. 


Right to support of surface. 


Whenever the minerals belong to one person and the surface 
to another, the law presumes that the surface owner has a right to 
support, unless the language of the instrument regulating their rights 
or other evidence clearly shews the contrary. In order to exclude 
the right of support, the language used must unequivocally convey 
that intention, either by express words or by necessary implication. 
Words, however, that merely authorise the getting of all the mine- 
rals, will not authorize so getting as tolet down the surface. In 
all cases where there has been a severance in title and the upper and 
the lower strata are in different hands, the surface owner is entitled 
of common right to support for his property in its natural position, 
and in its natural conditions withont interference or disturbance by 
or in consequence of mining operations, unless such interference or 
disturbance is authorized by the instrument of severance either in 
express terms or by necessary implication. This presumption in 
favour of one of the ordinary and most necessary rights of property 
holds good whether the instrument of severance is a lease, or a deed 
of grant or reservation, ot an inclosure Act or award. 


x Bonao 


340 TRE MADRAS LAW JOURNAL, [von. xvi. 


- Public Works Commissioner v. Hills [1906] A. .0. 368. 


Contract—Penaliy—Ligquidated damages—‘ Actual cost’ does not 
include interest on moneys eapended. 


A railway construction contract provided that if the line was 
not completed within a specified period by A, A should forfeit to 
the defendant Government, B, certain percentages retained by B 
out of the moneys payable under this aud two other railway con- 
tracts as a guarantee fund to answer for defective work and also 
certain security money lodged with its Agent—General “as and 
for liquidated damages sustained by the said Government for the 
non-completion of the said line," and that B could take possession 
of the incomplete line and pay the balance due in respect of its 
* actnal cost.” . 


Held (1) * actual cost’' means moneys expended on the work, 
and does not inclade interest thereon. 


(2) B could not retain the retention and security moneys, 
as the totel amount thereof was indefinite, and in 
the case of the retention moneys depended on the 
progress of construction, the amount of the percen- 
tages, and the quantity of defective work. Soit was 
not a genuine estimate of loss) The Government B 
could get such damages as it suffered through the 
plaintiffs’ breach of contract and deduct the same 
from the funds in question. The criterion of whether 
a sum as penalty or liquidated damages is whether 
ib was a ‘‘genuine pre-estimate of the creditor’s 
probable or possible interest in the due perfor- 
mance of the principal obligations.” l 





JOTTINGS AND CUTTINGS. 


Memorial rules (continued from p. 298) :— 0. Persons having 
cause of complaint against any servant of Government, 
civil or military, shall, in the first instance, seek redress 
from the officer in whom the local authority is vested, who, 
if unable to grant the redress sought, shall pass an order in writing 
to that effect. If dissatisfied with this decision, the petitioners shall 
be at liberty to address the~Board of Revenue or Court, or 


va * 
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superior civil or military authority, by which the local authority is 
controlled, or he may address the Government, in cases wherein 


there 1s no intermediate authority. 


IL The Government will not receive petition on any matter 
unless it shail appear that the petitioner has first applied to the 
and also to the Board of Revenue or other controll- 


local authority, 
The petitions addressed to such 


ing authority, where such exists 
local : nd controlling authorities, or copies of them, and the ans- 
wers orders of those authorities respectively, if any, shall have been 


passed, must be ai.nexed to the petition addiessed to Government, 


IH. In order to enable Government to maintain the foregoing 
rule, without injustice or hardship to complaining parties, all heads 
of offices will understand that a party affected by an order is enti- 
tled to have, on application, a copy of the order, which should 
contain full details of the grounds of the decision. This is to be 
furnished to him, on plain paper, and without payment. 


IV. Government will receive petitions only from principals ; 
addresses running in the name of a vakil or agent will receive no 
attention, Anonymous petitions will be totally disregarded. 


V. (1) Every petition from an inhabitant of & Native State 
under the Political control of the Madras Government must be 
submitted through the British Resident or Political Officer o£ the 
State in which the petitioner resides. 

(2) The Resident or Political Officer will forward the petition 
to the Government of Madras with such report on the case as may 
be necessary. 

* VI. Petitions from the Carnatic stependiaries, or on the sub- 
ject of Carnatic stipends, should be submitted through the 
Paymaster, Carnatic Stipends. 

VII. Petitions from Political pensioners, other than Carnatic 
stipendiaries and from Kandyan pensioners, or on the subject of 
Political pensions other than Carnatic, should be submitted through 
the Government Agentor the Collector of the district in which 


the petitioners reside, : 
VIII. Every officqr* wishing to petition the Government should 


do so separately. 
6 e 


1 fe 
L 
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IX. No officer may submit a petition in respect of any matter 
connected with his officia! position unless he has some personalinte- 
rest in such matter. 


X. Every petition must be submitted through the head 
of the office or department to which the petitioner belongs or 
belonged. 

XI. The head of the office or department will at once forward 
the petition to the Government througk the ordinary official chan- 
nel, and may male such remarks, as he may consider necessary, in 
regard to the accuracy of the statements made and inferences 
drawn in the appeal petition ; he wil! also forward such records, not 
submitted by the appellant, as should properly be consulted in order 
to the disposal of the appeal. 

If the petition is an appeal against an order of dimissal from 
Government service, the papers submitted by the head of the office 
or department should show whether the charge against the peti- 
tioner was 1educed to writing ; whe:her his defence was taken and 
reduced to writing ;and whether the decision was in writing. 
Where service or character books are maintained these also should 
be submitted. 

XII. As the Governor in Council never interferes with the 
distribution of Subordinate appointments, applications for situations 
in the gift of heads of departments will remain unnoticed. 

XIII. Petitions addressed to Government will be liable to 
summary rejection in the following cases;— 

(1) When a petition is illegible or unintelligible. . 
(2 When a peti ion contains language which in the opinion 
of Government, is disloyal, disrespectful or improper. 
(8) When a previous petition has been disposed of by the 
Madras Government, the Governor-General in Council, 
or the Secretary of State and the petition discloses no 
new facts or circumstances whick afford grounds for a 
reconsideration of the case. 
(4 Whena petition is an application for pecuniary assistance 
by & person manifestly possessing no claim. 
(5) When a petition is a reqnest for exemption from the pro- 
visions of any law or rule prescribing the qualifications 
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to be possessed by persons in the serviceof Govern. 
ment or by persons engaging in any profession or 
employment. 

NorE.—Applications from unpassed candidates wishing to obtain appointments 
in the publio service praying for exemption from the examination rales must be made 
to the head of the department whioh they wish to enter. 

(6) When s petition is an appeal from a judicial decision, 
with which the executive has no legal power of interfe- 
rence. ; 

(7) When a petition is an appeal against a decision which by 
any law, or rule having the force of law, is declared to: 
be final. 


(8) When a petition is an appeal in a case for which the law 
provides a different or specific remedy, or in regard 
to which the time limited by law for appeal has been 
exceeded. 

(9) When a petition is addressed by an officer still in the 
public service, and as reference to his prospective claim 
for pension, except as provided in article 915 of the 
Civil Service Regulations. 


(10) When a petition is an appeal against the non-exercise by 
Government of a discretion vested in it by law or rule. 


(11) When a petition is an appeal against the decision of a 
duly constituted Court of Law in a Native State in 
political relations with Government. 


(12) When a petition is an appeal against any order prejudicially 
E affecting a Government servant or an employé of a local 
authority who is in receipt of a salary not exceeding 
Hs. 50 a month, if an appeal against such order has 
already been decided by an officer superior to the officer 
passing the order. 
Note.—Appeals against dismissal from Municipal servants whose appointmenta 
haye to be approved by Government will be exempt from the operavion of this rule, 
(13) When a petti'on is an appeal against an order d'tspensing 
with the services of a temporary employé of the local 
Government in' accordance with the terms of hig 
agreement. ° 
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XIV.. The foregoing rules apply also to petitions by persons 
no longer in military employ who have served in the army or the 
Royal Indian Marine, or have been attached to regiments or 
batteries or the staff or departments of the army in any capacity. 


D. 


Rules regarding the submission or withholding by Local Govern- 
ments or Administrations and by Officers of the Polstscal Depart- 
ment of the Government of India of Petitions, Memortala and other 
Papers of the same class relating to matters affecisng persons or 
places under their Political charge, when such Petitions or other 
papers are addressed to the Government of India, to His Majesty 
the King, Emperor of India, or to the Bight Honourable the 
Secretary of State for India. 

I. Memorials, &c., addressed to the Government of Indra. 


1. Every memorial must be submitted to the Political Officer 
of, the State within whose jurisdiction the subject-matter has 
arisen, accompanied by a copy of the order appealed against and 
by a letter requesting its transmission to the authority to which it 
is addressed. 

2. Memorials may be transmitted either in manuscript or in 
print, but must, with all accompanying documents, be properly 
authenticated by the signature of the me norialist on each sheet. 

8. Subject to the exceptions hereinafter contuaed, every 
memorial received which conforms to the above rales should be 
forwarded by the Political Officer through the usual official channel, 
with a concise statement of materiul facts, and, unless there be 
special reasons to the contrary, an expression of opinion. : 


4. Memori:ls, together with their accompanying documents, 
should be in English. If the accompanying documenta must 
necessarily be forwarded in the vernacular, an Muglish translation 
should be appended, which should be attested by the signature of 
the memorialist on each sheet. 

N. B.— The transmitting officer shonld examine such translations, and, if they are 
found to be incorrect or faulty, notice the fact in gending on the memorial. 

5. Every memorial should be accompanied by copies of all 
the orders passed in the case by the authorities who have dealt 
with it in India. ° 
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6. Local Governments, Administrations and Political Officers 
in direct subordination to the Foreign Department of the Govern- 
ment of India are vested with discretionary power to withhold 
memorials addressed to the Government of India in the following 


f 


caseg ;— 
(1) When the memorial is illegible or unintelligible. 


(2) When the memorial contains language which, in the 
opinion of the authority who would otherwise forward 
it, is disloyal, disrespectful, or improper. 

(3) When a previous petition of the memorialist (which term 
includes a rejoinder submitted by the memorialist in 
answer toa previous petition of some other party) has 
been disposed of by the Secretary of State or the 
Governor-General in Council, and the petition discloses 
no new factsor circumstances which afford grounds for 


a reconsideration of the case. 


(4) When the memorial relates to a matter which is within 
the competence of the Local Government, Administra- 
tion or Political Officer to dispose of, and no application 
has previously been made to sach Government, Adminis- 
tration, or Political Officer for redress. 


(5) When tke memorial is an appeal preferred more than 
twelve months after the date on which the memorialist 
was informed of the order aguinat which he appeals. 


(6) When the memorial refers to m:aitors in which the 
. memorialist is not personally interested. 


7. Provided they donot contravene the condition specified 
in the priceding section, memorials which are «sppeals against 
orders passed |y Local Governments, Administrations and Political 
Officers in direct subordins ion to the Forei zn Department of the 
Government of India, in the exercise of political oontrol in territories 
not included in British India, shali be forwarded, except in the 
following cases in which a discretiouary power to withhold the 
memorials may be exercised :— 


(1) When the order appealed against has been passed by the 
Local Government, Administration, or Political Officer 


840 THE MADRAS LAW JOURNAL. [vor, xvi. 


as a recognized Court of Appeal in regard to a judg- 
ment or order of any Court of civil or criminal juris- 
diction established or continued by the Governor- 
General in Council in such territories. 


(2) When the order appealed againstis & mere refusal to 
exercise political control in regard to a J udgment or 
order of any Special Court established by the 
Governor-General in Council in such territories, from 
which Court there is, by it8 constitntion, no appeal, 
though a general political control over it ig declared 
or understood to exist. 


(3) When the order appealed against is a mere refusal to 
interfere in a matter of purely internal policy with the 
action or orders of the Raler of a Native State of which 
the memorialist is a subject; provided that the state is 
one in which it is not customary for the British Govern- 
ment to intervene in matters of internal policy, and 
that the matter complained of does not disclose a state 
of misrule so gross that the paramount power would be 
called upon to interfere. 

N. B.—This rule applies to a temporary Administration established in a Native 
Btate by the Governor-General in Council when the temporary Administration ig 
appóinted to exercise ihe game powers and occupy the same position asthe Native 
Administration which it snpersedes. 

9. Memorials from persons*in such territories which are 

- not covered by these rules may be treated 

E. G., petitions ' from : 

Government servantsabout Under the memorial rules of the Home De- 
damissal. pensions, dro. partment when they are applicable. ; 


il. Memorial, &c., addressed to His Majesty the King, Emperor 


of India, or to the Secretary of State for India. 

I, Every memorial must besubmitted to the Political Officer of 
the State within whose jurisdiction the subject-matter has arisen, 
accompsnied by a copy of the order appealed against and by a 
letter requesting its transmission to the authority to which it is 
addressed. 


2. Memorials may be transmitted either in manuscript or in 
print, but must, with all accompanying documents, be properly 
authenticated by the signature of the memorialist on each sheet, 
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9. Subject to the exceptions hereinafter contained, every 
memorial received which conforms to the above rules shonld be for- 
warded by the Political Officer through the usual official channel, 
with a concise statement of material facts, anc, unless there be 
special reasons to the contrary, an expression of opinion. 


4. Memorials together with their accompanying documents, 
should be in English. If the accompanying documents must ne- 
cessarily be forwarded in the vernacular, an English translation 
should be appended, which should be attested by the signature of 
the memorialist on each sheet. 


N, B.— The transmitting officer should examine such translations, and if they are 
found to be incorreot or faulty, notice the fact in sending on the memorinl. 


5+ Every memorial should be accompanied by copies of all 
the orders passed in the case by the authorities who have dealt 
with it in India. 

6. Local Governments, Administrations and Political Officers 
in direct subordination to the Foreign Department of the Govern- 
ment of India are vested with discretionary power to withhold 
memorials addressed to His Majesty or to the Secretary of State in 
the following cases :— 


(1) When the memorial is illegible or unintelligible. 


(2) When the memorial contains language which, in the opi- 
nion of the authority who would otherwise forward it, 


is disloyal, disrespectful or impi oper. 


” (8) When a previous petition of the memorialist (which term 
includes a rejoindsr submitted by the memorialist in 
answer to & previous petition of some other party) has 
been disposed of by the Secretary of State, and the 
petition discloses no new facts or circumstances which 
afford grounds for a reconsideration of the case. 


(4) When the memorialist has not previously appealed to 
the Government of India (or the Government of 
Madras or Bombay, as the case may be) and received 
the decision of the Governor-General (or Governor) in 


Council upon it, ° 


l 
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(5) When the memori’: is an appeal preferred more than 
twelve months after the d.te on which the mem: rialist 
was informed of the order against which he appeals. 

(6) When the memorial refers to matters in which the me- 


morialist is not personally interested. 


7. Provided they do not contravene the condition specified 
inthe preced:ng section, memori js which are appeas against 
orders passed by the Governor-General in Council (or Govirnor 
in Conncil in Madras or Bombay, as the case may be), in the exer- 
cise of political control in territories not included in the British 
India shall be forwarded, except in the following cases, in which 
a discretionary power to withhold the memor als may be exer- 
cised :— 

(1) When the order appealed against has been passed by the 
Govornment of India, Madras or Bombay (as the case may 
be) us a recognised Uourt of Appeal in regard to a judg- 
ment or order of any Court of Civil or Criminal jurisdic- 
tion established or continued by the Governor-General 
in Council in such territories. 


(2) When the order appealed against is a mere refusal 
to exercise political control in regard to a judgment 
or order of any Special Court established by the 
Governor-General iu Council in such territor;es, from 
which Court there is, by its constitution no appeal, 
though a general political control over it is declared 
or understood to exist. 


(8) When the order appealed againsb is a mere refusal to 
interfere in a matter of purely internal policy with the 
action or orders of the Ruler of a Native State of 
which the memofialist is a subject provided that the 
State is one in which it is not customary for the British 
Government to intervene in matters of internal policy, 
and that the matter complained of does not disclose a 
state of misrule so gross that the paramount power 
would be called upon to interfere. 

N. B.— This rule applies to o Temporary Administration established in a Native 


State by the Governor-General in Council when theetemporary Administration is 
appointed to exercise {he same powers and occupy the same position as the Native 


Administration which ıt supersedes. . 
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S. Memorials from perzons* in such ter- 
* E. g., potitiona from 


Gold Korani litories which are not covered by these 
rm dismissal, pensions, pules may be treated under the memorial 


rules of the Home Department when they 
are applicable. 

III. List of memorials to the Secretary of State and of 
petitions to the Government of India withbeld under the discre- 
tionary powers conferred by the above rules will be forwarded 
quarterly to the Government of India in the Foreign Department. 


IV. When a petition or memorial is withheld the writer 
should be informed of the fact and of the reason for withholding 
it. 

Judges slow and swift:—It was said of Lord Eldon that he 
never wronged a suitor or perverted a principle. “Ibegan to 
think?" said Sir Samuel Romilly, after the erection of the Vice- 
Chancellors Court “that the tardy justice of the Chancellor is 
better than the swift injustice of his deputy (Leach V. C.)"— 
(Romilly’s lsfe). 


Xx # 
+ 


Slowness of Judges :—Plumer was so prolix and tedious, that 
he and Eldon together were hit off in the following epigram : 


+ 


To cause del&y in Lincoln's Inn, 
Two different methods tend . 


, His Lordship's Judgments ne'er begin, 
His Honour's never end. 


Vice-Chancellor Sir John Leach was as much distinguished for 
“swift injustice" as Lord Eldon for endless doubt; and their merits 
were celebrated as follows: 


` 


In Equity's High Court there are 
Two sad extremes, ‘tis clear: 


Excessive slowness strikes us there. 
Excessive quickness here. 


Their source ‘ twixt good and evil bring» 
A difficulty nice! 


"Ihe first from Eldon’s virtue springs, 
The latter from his vice, 


- 
e 4 # 
* 
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Judge Bridlegoose’s conduct on the Bench :—According to 
Rabelais, Judge Bridlegoose (supposed to mean a French Chan- 
cellor) admitted, when taxed with an outrageous judgment, that 
since he had become old he could not so easily distinguish the 
points on the dice as he used to do. And when pressed to explain 
how he came to resort to dice, he said he always, like their other 
worships, decided his cases by the throw of the dive, because chance 
and fortune were, good, honest, profitable, and necessary to put a 
final stop to law suits. When pressed to explain why, if he used 
dice, he received so many pleadings and papers from the parties, 
he said he used to heap these heavy papers at opposite ends of the 
table, and when they were pretty evenly balanced he used his 
small dice; but when the papers of one party were larger 
than the other's he used his large dice. Being again pressed to 
say why he keptthe papers so long, seeing that he never read 
them, but decided his cases by the dice, he gave three reasons. 
First, it was decorous and seemly to keep them; secondly, he 
used to turn them over and hang and toss them about as a healthy 
bodily exercise; and, thirdly, he kept them so long in order that 
the issue, might ripen, and the parties might be more reconciled 
to bear their misfortune when it came to them. 

These lucid reasons convinced his censors that he was about as 
efficient as his neighbours in his day and generation, which was 
about the year 1545. 

i s 

The case of Halkerston’s cow.—A tenant of Lord Halkerston, 
a judge of the Scotch Court of Session, once waited on him with a 
woeful countenance, and said, " My Lord, I am come to infgrm 
your Lordship of a sad misfortune. My cow has gored one of your 
Lordship’s cows, and I fear it cannot live.” “ Well, then, of course, 
you must pay for it.” '' Indeed, my Lord, it was not my fault, and 
you know Lam but à very poor man.” “I can’t help that. The 
law says you must pay forit. I am not to lose my cow, am I ?” 
“Well, my Lord, if it must be so, I cannot say more. But I forgot 
what I was saying. It was my mistake entirely. I should have 
gaid that it was your Lordship's cow that gored mine." “Oh, is that 
it ?? “That’s quite a different affair, Go along, and don't trouble me 
just now. Iam very busy. Be off, I say!” 

ee œ 
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Throwing stones at Judges.—Judge Richardson in going the 
western circuit, had a great flint stone thrown at his head bya 
malefactor then condemned (who thought it merritoriousand the 
way to be a benefactor to the commonwealth to take away the life 
of a man soodious), but leaning low on his elbow ina lazy reckless 
manner the bullet flew too high, and only took off his hat. Soon after, 
some friends congratulating his deliverance, he replied (as his 
fashion was to make a jest of every thing}, “ you see now, if.I had 
been an upright judge (intimating his reclining posture) I had 
been slain,” Camd. Soc. (No. 5) 53. 


x" x 

A Judgesn consultation with hes dog.—One day when Curran 
was arguing in the Irish Oourt of;Chancery, the Lord Chancellor, 
Lord Clare, a determined enemy of that counsel, brought a large 
Newfoundland dog upon the bench with him, and during the 
progress of the argument he lent his ear often to the dog rather 
than the counsel, which struck tl:e whole bar as being very indecent. 
At one important passage the judge turned aside and began to 
fondle the animal, Curran stop, ed at once, “Goon, go on, Mr, 
Curran," said Lord Clare. ‘ Oh, I beg & thousand pardons, my 


Lord; I really took for granted that your lordship was employed 
in consultation." Philippe Curran 148. 


"um 

Hanging Judges and thew reasons.—Justioe Buller was said 
always to hang for sheep-stealing, avowing as a reason that he 
bind several sheep stolen from his own flock. Justice Heath, acting 
more on principle, used to hang in all capital, cases, because he 
knew of no good secondary punishments. Said he “If you impri- 
son at home, the criminal is soon thrown upon you again, hardened 
in guilt. If you transport, yoa corrupt infant societies and sow 
the seed of atrocious crimes over the habitable globe. There is 
no regenerating of felons in this life, and for their own sake, as 
well as for the sake of the society, I[think it is better to hang." 
When sitting in the Crown Court ət Gloucester, Bul'er asked a 
lying witness from what part of the county he came, and being 
answers ‘From Bitton, my lord.’ He exclaimed, ** you do seem to 
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be of the Bitton breed, but I thought I had hanged the whole of 
that Parish long ago.” 6 Camp, Chanc., 154. 


% * 
* 


Keeping a weak Judge right. When business is divided in 
a Court between two great leaders without conpetitors, justice 
may be substantially administered, although not always to the 
satisfaction of the losing party, who expects his counsel to make 
the best fight he can in return for his fee. The late Chief Justice 
Gibbs told Lord Campbell, when he led the Western Circait against 
Sergeant Lens, they kept a weak judge right. “Thus” said he, 
“I once knowing I had no case, opened a non-suit before my 
brother Graham. He was for deciding in my favour; but I 
insisted upon being non-suited, and saved my client the expense 


of having a verdict in his favour set aside.” 


kx * 
* 


Jottings of an old Solacttor. . . . . . Though not actu- 
ally the “father” of the profession—the Solicitors Journal will 
correct us if we are wrong—Sir John Hollams has been an active 
member of the legal world for an unusually long period. It was as 
long ago as 1840 that he first came to London, and since then he 
has been continuously engaged in legal work. Consequently he has 
been personally acquainted with several generations of Judges and 
has many interesting recollections of them to record. To his younger 
brethren it is somewhat disappointing that he has little to say of 
the Judges of the last twenty years. There is no mention in the 
book of any one now living or who has recently died. This is, per- 
haps, inevitable; but we shall, nevertheless, have liked to read his 
views on many who find no place in the story. . 


He has also abstained he tells us, from reference to many 
interesting cases in which he has been professionally engaged. ‘I 
could narrate" he says, * several cases of an extraordinary and inter- 
esting character, which would have shown that sometimes truth is 
stranger than fiction; but there is always danger in reviving wh t 
is pasb, or of saying some thing distasteful to those who are living, 
or to the relatives of those who are not." This again is, we sup- 
pose, inevitable, but as tantalising as the ghost in Hamlet. 


With characteristic modesty he says little of his own profes- 
gional: career,.and what he does sey is negative rather than 


* 
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positive. * When I came to London I did not know a single person 
in the City of London. I had a very moderate patrimony, sufficient 
to keep me from borrowing. I had no advantages of any kind. I 
married at the age of 24, which might well be considered an impra- 
dent act. I was, and had always been in delicate health. . . . 
+ . I devoted the whole of my time to my profession—never 
speculated or songht to make money in any other way. I never 
applied fora share in any company, and I have never sold any 
investment I had once acquired. With very few trifling exceptions 
T have never lent money at interest, either with or without security - 
With one trifling exception I have never been ‘surety for any one, 
and have never acted in the promotion of a company except pro- 
fessionally.” In fact, he devoted himself wholly to the legitimate 
business of a solicitor, and the record of success is a distinct 
encouragement to the younger struggling members of our branch 
of the profession. To them, he would say, “ devote yourselves to 
legitimate professional work and abstain from money—lending, 
company promoting, financing builders, ard speculative business, 
and give constant, careful and anxious thought and attention to the 
professional business from time to time entrusted to you". “ Excel- 
lent advice, doubtless, if the work will but come.” '! he mischief is, 
that in these degenerate days it is so long in coming, and so un- 
remunerative when it comes.—Law Notes. 


* 
* oxX' 


Ths Ethics of the Practics.—Few men have ever lived posses- 
sed with endowments that fitted them for more than one profession 
or calling. And to do this so as to be successful has required con- 
stant, persistent application, a love for the calling and an unusual 
intellect. 


The familiar story of the Boston oyster dealer of fifty years, 
who upon his death bed at the ago of 70 regretted that he- could 
not live a few years longer, and when requested to state his 
purpose said, that he would like to learn something more about 
oysters, indicates the limits of the human mind. 


The man who attempts the study and practice of any profes- 
sion or business to be successful, must first have natural endow- 
ments; and second, & love for the business; and third, continuous 
application. We do not speak of good health and robust constitu- 
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tion or any of the physical conditions that so greatly aid in the 
success of every manin his business. Bat where the blood flows 


healthily and vigorously to the heart and brain it adds much to this 
success. 


In every calling there are qualities aside from business applica- 
tion and intellectual endowment. Other elements too that are as 
necessary qualifications for the success of the man as those that we 
regard as the essentials. These other elements are known as the 
ebhies of the businessor calling. However vigorous a man may be, 
however healthy his blood may flow through his veins and arteries, 
however strong in intellect he may be, unless he observes what 


we term the ethics of his business he does not succeed as he 
should. 


Hih&cs Defined.—In the term ethics as here understood, is the 
possession of those personal qualities through and by which a man 
satisfies or manages the whims, the prejudices, the moral sensibili- 
ties, the religious beliefs, the eccentricities and the manifold variety 


of humors and opinions found in those with whom he comes in con- 
tact, 


To do this he need not surrender his manhood nor deviate 
from a course of integrity and honor. He may make some enemies, 
donbtless will. For in the competition allowed, permitted and prac- 
ticed in the business world, he will find many people who have 


the same aims, the same objects, and the same purposes pursued by 
himself. 


It is in meeting such persons and doing business with them, 
and doing business along the same lines with his business associa- 
tes, that his ethical qualities come most in demand. 


Knowledge of Men:—The lawyer must havea knowledge of 
human nature; he must know his man; he must know the farmer, 
the laborer, the preacher, the doctor, the merchant and the judges 
before whom he practices. He must be able to avoid being deceived 
by the artfud trickster; must meet with frankness the honest client, 
must recognize the qualities of those in his own profession practicing 
with him; and, above all, ‘must remember to learn the greater 
ability of the judge who has the lasteguess. 
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I remember defending a congregation of men, women and 
children where the plaintiff was an elder in the church, a stern, 
determined old man through whose means the church building had 
been erected and who was seeking to control the building to the 
exclusion of most of the members of the church. It was a study to 
find out the feeling ot that congregation from the oldest man to the 
youngest child. And I learned how easily the sensibilities of their 
Christian life could be marred; how the peaceful elements of church 
society and the even, quiet tone in their church work could be 
deranged and practically destroyed by the harshness and anjust 
vigor of this crabbed old man. 


The success of that case was largely the result of educating a 
jury into the feelings and sensibilities of that congregation and 
showing how the contented feelings of devotion and the Sunday 
school’s peaceful rivalries and Christian emotions were disturbed by 
that arbitrary old man. 


After the verdict of the jury the plaintiff felt a good deal like 
the Southern people did after the war. He felt that he had made 
a good fight, but that he was half pleased with his defeat. 


Should have Cowrage:—The rules that I would recommend to 
the members of the bar in pursuing the ethics of their profession 
are, first and foremost, to have courage. Without courage no luw- 
yer can succeed. 


Emerson says of scholars:— 


“In self-trust all the virtues are comprehended. Free should 
the scholar be, free and brave * + £ Fear always springs 
from ignorance. It isa shame to him if his tranquility amid dan- 
gerous times arise from the presumption that, like children and 
women, his is & protected class; or if he seek a temporary peace by 
the diversion of his thoughts from politics or vexed questions, hold- 
ing his head, like an ostrich, in the flowering bushes ; peeping into 
microscopes and tuning rhymes, asa boy whistles to keep his 
courage up. So is the danger a danger still; so is the fear worse. 
Man-like let him turn and face it. Let him look ufto its eye and 

search its nature, inspest its origin, see the whelping of the lion, 
which lies no great way back, he will then find in himself a perfect 
comprehension of its nature and extent; he will have made his 
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hands meet on the other side, and can henceforth defy it, aud pass 
on superior. The world is his who can see through its pretensicns.” 


This language of this eminent philosopher applies with peculiar 
force to the lawyer. 


This courage is nct the courage of the prize fighter nor of the 
bully, but is the courage that will tackle every problem or question 
presented, investigate it, ind out the whys and the wherefores, the 
ins and outs, the pleasing features as well as those that are disagree- 
able, and then stand by your guns. Oowardice is usually the result 
of 1gnorance, as Emerson SAyB. 


The lawyer who is armed with the facts with all their bearings, 
and who is capable of applying the law to the satisfaction of his 
judgment, is thrice armed and armed with a weapon that his-adver- 
sary will fear. 


“The good we oft might win, by fearing to attempt.” 
-Our doubts are traitors, and make us lose. 


Lhe great trouble with too many of our profession is that they 
are indolent and indifferent in their investigation, not only as to 
the facts, bat as to the law. Many of them like to lean on older or 
more capable lawyers. Many like to succeed through the flattery 
of the judge or suavity which is better expressed by the term 
blarneying, or by eloquence. But where one succeeds through such 
methods hundreds fail. For true success at the bar can only be 
attained by satisfactory knowledge of the facts and the law. 


It does not matter that the court may take a different view 
of the law. Nor it does matter that the jury may decide the 
facts against you in many instances. The greater lawyer still pur- 
sues the same method. 


Men possess like qualtties.—The lawyer, too, should always 
remember that there is little difference between men, whether black 
or white, rich or poor, Christian or heathen ; that they each and 
all are endowed with that spark of divinity which we call mind, 
There is little difference in this world among men; little difference 
between the heathen and the Christian, Many of the errors our 
fathers fell into in that respect are fading away. It is well illust- 
rated by the simple story that was old by & bishop of the Greek 
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Church at the Congress of Religions at the World's Fair in Ohicago 
in 1898. 


The story was that a peasant of Russia who lived years ago 
one day took a journey. With a bag on his shoulder he started off 
and walked through Germany, France and part of Italy and through 
Austria without knowing & word of any other language but his 
own. When he came back from his long travels his landlord, the 
civilized man, asked him how it was possible that he could make 
himself understood in foreign couutries among foreign people, and 
the peasant, the uncivilized, replied in a most genuine way: “Well, 
why shouldn’t they understand me? Are they not human beings 
like myself ? Are they not all men P ” 


You will find kindred sentiments, ambitions, sympathies, 
emotions and the many other qualities of mind and heart in the 
minds of other men that you possess yourself. And this, too, 
whether they are learned or unlearned, poor or rich, black or white. 
«There's no art to find mind's construction in the face.” 


Most men desire to be honest. Juries and Judges desire to 
arrive at correct conclusions and. do justice between litigants, but 
the practitioner soon learns that public sentiment may control the 
mind and warp the judgment. 


He will also learn that some men have minds that are const- 
antly alert for any indications of hate or prejudice. Some men 
cannot control their emotions and are full of sentiment. Some are 
harsh and unbending and believe in jastice with a big J. Some are 
egsily flattered, while a few will resent all efforts of the pleader to 
arouse emotion or sentiment. And it is dangerous sometimes, al- 
though the facts may justify, to make an appeal of this kind. Yet 

“almost all men hate injustice and have & sincere desire to rectify 
wrongs. 


: Should be a Gentleman-—-Ancther rule concerning’ lawyers 

which I think important is that he should always be a gentleman. 

This word implies so much that, perhaps, this rule should be better 

defined. What I mean by gentleman is that he should always treat 

with consideration ever} person with whom he comes in contact. 

tie should avoid anger and resentment ; should have that consi- 
g ° 
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derate feeling for others that he desires for himself. A smile ora 
kind word costs us nothing, but they do more than this. They 
create in the giver a generous, sympathetic feeling, and it is peculiar 
that the greater the man the more kindly he is. Kindness and 
good feeling goasa rule with cultivated minds, and they aid in 
building character which is above all things the most important 
element in the lawyer. 


And Character.—Reputation is important, and it has been well 
said that a young man who can honestly say that he does not care 
what people think of him is not far from ruin. 


Still, character is better than reputation, and character fives 
reputation as a rule. 


It is not my purpose to dwell at any length upon what charac- 
ter is, for it is a subject within itself: But character can never be 
attained without self denia) nor without study of self. A man of 
character always studies to appreciate the relations that exist 
between himself and others, and character to a lawyer gives confi- 

dence; it brings clients; it aids in influencing the jury and court, 
In fact, it is indispensable to a successful lawyer. 


“ And signs of nobleness, like stars, 
Shall shine on all deservers. "' 


True Eloquence.—Besides this, true eloquence i8 an important 
branch in the ethics of a lawyer's practice. This eloquence, how- 
ever, is not of the kind that comes from well-rounded sentences or 
voiubility of words. The more simple the words used the Letter. 
Eloquence comes from a knowledge of the subject. Without It, no 
one can be eloquent. It also comes from an honest and sincere 
belief in the righteousness of the cause. 


_ Chauncey Depew tells of an occurrence that took place in Eng- 
land during the Rebellion. The English people were very much in- 
clined to favor the Confederacy and hoped that the North would be 
defeated. Beecher went to England for the purpose of educating 
the English people on the subject. He went to Manchester, tho 
greatest cotton consuming point, perhaps; in the world, and where 
the workmen in the factories there believed that if the North was 


Ne 
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successful that their supply of cotton would fail, and when he began 
to speak before an immense audience largely composed of workmen, 
it was almost impossible for the police and his friends to prevent 
him from being mobbed. But he had admission, he was sincere 
about it, and he wanted to tell them. Finally they consented that 
he might talk a half hour and that they would not molest him. 
During that half hour he gave them a history of the English people 
in England and America ; of their struggles for liberty ; of their 
common language and purposes, and that they were of one blood. 
He talked to a silent audience fora balt hour. He was occasionally 
applauded during the second half hour. During the second hour 
of his great speech he had thatimmense audience shouting. When 
he was through they expressed their approval by taking the 
eloquent preacher on their shoulders and carrying him to the 
hotel. 


This illustrates not only the force and effect of true eloquence, 
but it is this sort of eloquence that tbe lawyer should study. 
Simple language, sincerity of purpose, and a know'edge of the sub- 
ject. 


Our phrenologists tell us that sop — on have more “language” 
than others. That is, that they have freer speech, better command 
of words, and yet almost any one can tell what he knows, and the 
more familiar he is with the subject the more easily he can tell it. 


We frequently hear men in an audience say : “Why, I have 
known all those things, but somehow I could not tell it.” Such an 
expression, however, is a confession of ignorance and also a com- 
pliment to the speaker. For there is nothing new under the sun, 
and man’s knowledge of asubject is simply his learning what always 


existed, 


Facts of themselves are very simple, but their discovery 
requires labor and application. The reason we love to read the 
great masters of literature is because they haye obtained a know- 
ledge of things that were not known before. 


Bobby Burns saw beauty where beiuty had not been seen 
before. He could make’a sluggish brook with ragged banks a 


thing of beauty. 
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Byron teaches us the passions of the human soul. 


Shakespeare gives us the elements of character in men and 
women. One of our own poets has made the Marmaton a classic 
stream. And so we might enumerate others. But all of their 
discoveries existed before these masters lived. 


General Informatton.—It may be appropriate here to say that 
a lawyer should not confine bis studies to the law. There is no 
greater pleasure to the cultivated mind than to spend an hour or 
more with one of the greatest discoverers of truth. 


A good library well used will give to the lawyer an insight into 
every emotion of men and women. And as his business 1s applied 
to the multitudinous and multifarious phases of human conduct & 
study of these great masters is very important. 


We sometimes see an old lawyer who rarely takes down a 
book from the shelves like Ben Hur or Adam Bede, in which 
human character and passions, ambitions and purposes are so cor- 
rectly shown. Such a lawyer, as a rule, by his constant and con- 
tinuous application to the study of the Jaw gradually impairs man y 
of the qualities of his mind and heart. He becomes a one-sided 
man-a man with but one mental quality well developed; without 
passions or sympathies or emotions; without sentiment. 


We should remember that each species of animal lives gener- 
ally upou one class of food and has one predominating instinct, 
while man searches the earth for some new edible, and hasa 
corresponding diversity of physical and mental qualities. 


So that we should remember as lawyers that, while our study 
and our business is the law, yet to properly understand and 
practice it, and especially to live up to its ethics, we should not 
neglect the reading of books on other subjects. 


It is also well for a lawyer to keep in touch with current 
events. He should read the newspapers. He should not confine 
his interest to events that transpirein his county nor his state, nor 
the nation. ° Itis well always to know what is going on in the 
world among the struggling masses of dil,kinds of people on -the 
globe. 
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. Ail lawyers who practice in America are more or less moulders 
of public opinion, and exercise a strong influence, the boundaries 
of which include all of their acquaintances. 


“Por-just experience tells, in every soil, 
, That those that think must govern those that toil.” 


“A law;er's practice naturally causes him to apply all facts and 
principles to human needs; to better mankind ; to make better 
government ; to make better society. It is not he who knows the 
most facts who has the greatest influence, but the lawyor who has 
the ability to impress such facts as he knows upon the community 
in which he resides is the most influential and does the most good. 


Prof.. Swingin one of hissermons in the Academy of Music of 
‘Chicago, said that the German professor who never got beyond his 
garden, knew a.thousand facts to Daniel Webster’s one, but that 
the great Expounder of the constitution impressed a few facts upon 
the entire people of America for all time, while the professor was 
without any perceptible influence upon mankind. He dug out the 
facts, but others who could impress them upon men’s minds used 
them. 


1 


As Daniel Webster has putit: “Every man, therefore, must 
educate himself. Huis books and teachers are but helps ; the work 
is his. A man is not educated until he has the ability to summon, 
in an emergency, all his mental powers 1n vigorous exercise to effect 
its proposed objects. Itis not the man who has seen most or read 
most who can do this; such a one is in danger of being borne down 
- likea beast of burden by an overloaded mass of other men’s thoughts. 
Nor is it the man who can boast of native vigor and capacity. The 
greatest of all warriors in the sieges of Troy had not the preemi- 
nence because nature had given strenth^and he carried the largest 
bow, bub because self-discipline had taught him how to bend it.” 


Custom.—Vhe basis of our law,is custom, It comes from the 
common people; it comes from those who usually make our 

' Juries, it has cost many bloody conflicts, and thousands of lives. It 
- is the growth of .cenvuries It had its birth in each community. 
. Society was its motherr’ It came froma people too, who had with- 
in themselvesan inherent love of liberty of justice and of right, 
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The common law of America is the most perfect code of law in 
exisbence. ' 


Injustice rarely results from the law itself, it comes from its 
practice, and from the administration of the rules of law. Also 
frequently from the technical construction of statutes, There is 
no code more liberal than the Kansas Code. It was adopted by 
Kansas in the early history ofthe state who believed in the 
substance rather than the shadow, who believed that the results of 
their law suits should be decided from the facts in the case ; that 
- no faulty pleading or careless Jawyer or technical judge should 
obstruct the course of justice. | 


It is lamentable that the courts have not more fully adopted the 
aim of the authors’ of this code. It was intended to do away with 
many of the technicalities in the common law practice: and the 
tendency of the courts is to go back and adhere with considerable 
strictness to the old rules of practice. Thisis not done purposely 
nor with a motive to do an injustice but is more the result of reve- 
rence for the old methods of procedure. 


Whils the law came from the customs of the people the prac- 
tice came from the courts and bar. And it may be that the rules 
of this old code of practice were adopted more for the benefit of 
the lawyers and courts than for the litigants. 


Tone of the Bar.—And this leads me to speak of the moral 
tone of the bar, if I may use that term. In every county, in every 
state, and in the nation the bar has atone. That is, it is govern- 
ed by unwritten principles and practice which give to the bar 
a high or low tone. 


Some one has given this definition of a lawyer : 


* A lawyer is one who rescues your money from your enemy 
and appropriates it to his own use", 


While the great majority of lawyers are honest with themselves 
and with their clients, yet itis humiliating to confess that the defi- 
nition thus given applies to some of the “dishonorable members of 
our profession. 


L ww 
* 
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It is more difficult to punish & lawyer for improper conduct 
than men of other professions. This is so because his punishment is 
usually and almost necessarily procured by some member of the 
bar, and the lawyer shirks the responsibility, His punishment for 
improper praotice and conduct depends largely upon the court. A 
court can give a proper tone to a bar, if it desires to do So by the 
exercise of judgment and tact. A word from a presiding judge to 
& lawyer practicing before him, with reference to any impro- 
per conduct will generally have a very salutary effect, and much 
depends upon our jndges with reference io the honesty and inte- 
griby of the members of the bar. 


In $ome courts, lawyers use no harsh words, and are courteous 
to their brethren and respectful to the court'on all occasions. 
From this high standard we can go down quite a considerable 
distance. For in other courts the lawyers are frequently wrangling, 
The judge does not have control of the lawyers practicing in his 
Court. 


Courtesy is a term little heeded. It is a struggle of the 
glib, the bully, the trickster, and the pettifogger. Of course, thig 
is an extreme case. And in guch cuse, and in such court, the judge 
rarely chides such practices. 


It ought not to te said of either of us what Mrs. Boyser, the 
English farmer's wife, said of Mr, Criag, the hcad gardener at the 
Manor House. She thought him nice and welldressed, and was wel- 
come to her plum pudding of a Sunday after church, but he was 
something of a prig. She said “she had nothing agin him, on’y 
it was a pity he conldna’ be hatched o’er againu an’ hatched diffe- 
rent.” 


I am speaking here at trial courts, I have never heard nor 
know of such things occurring in appeallate courts. Appellate 
courts give tone to the bar that practices before them, and enforce 
an unwritten code of honor that must exist and be practiced at 


all times. This can be said with much credit of hese higher 
Courts. 


Should deserve confidence :—Every lawyer also should have 
and. deserve the confidence $f the community. He should be 
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worthy of the confidence of the weak and ignorant, as well as the 
business men. He should be approached with the same confidence. 
thatthe penitent has when going to the confessional. He should 
safely invest and preserve the inheritances and insurance money 
recei\ ed by inexperienced persons whether male or female. 


He shonld nlao always regard himself as a member of the 
community, and just as much responsible for the suppression of 
crime, and the enforcement of law, as any other good citizen, 
There is no merit in acquitting a thief, burglar, robber or murderer. 
And I doubt the propriety ofa lawyer exerting himself in the 
defence of a defendant charged with a grave crime if he knows 
his client to be guilty, and that he is of a criminal disposition. 
He should never forget the difference between a criminal who is 
an enemy of society and one who through the heat of passion or 
from other mitigating caures may be prosecuted for an offence. 


A lawyer should avoid anything that may reflect upon his 
character or his reputation. He should avoid “snitching.” No 
dollar of any other person should ever find lodgment in his pocket. 
He should so conduct himself that after he becomes old in practice 
and the sere and yellow leaf of life appears, his reflections upon his 
past life can find a life well spent. So that he may see as he looks 
back no blur, no discreditable act, nothing that will cause him 
sorrow or regret. He should ever be alive to the interests of the 
community in which he resides. A fault of many leading and 
capable Jawyers is in following a su pposed publie sentiment, sought 
to be created by the vehement clamor of the lawless. Wrong doing 
always has advocates who lope to benefit themselves by deceiving 
the poople. And good men are often deceived and submit for a 
time largely for want of courage and through timidity, shirking the 
responsibility and fearing to offend. i 


Yet history teaches us that all efforts of courageous men for 
na healthy tone in society now known as “civic righteousness "' meets 
with immediate encouragement by a large majority of the commu- 
nity. Such men mary frequently think themselves in the minority 
because of the silence and timidity of fwiends. But the inning is 
sure to come. Such men should, however, avoid being regarded as 
reformers or fanatios, and, above all, keep above the worst detri 
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ment of good ridicule. All this requires consistent and persistent 
efforts for higher ideals in the profession, and in the tone of society. 


How little we know of society ? It controls the world. Jt is 
omnipotent in all governments. All it needs to do is to act. The 
siege of the Bastile was an unorganized and apparently unreason- 
able effort of French society, that changed all the governments of 
Europe, and the proletariat, another name for society, is doing for 
Russia now what it did more than a century ago for France Go 
I advise you to stay near and help to cultivate the healthy “ grass 
roots.” —The Law Students Helper. 

x^ % 

How Lincoln clémbed.—The lawyer who works his way up 
from a five-dollar fee in a suit before a justice of the peace to a five 
thousand-dollar fee before the supreme court of his state, has a 
long and hard path to climb, writes Helen Nicolay in ‘The Boys' 
Life of Lincoln” in St. Nicholas. Lincoln climbed the path for 25 
years, with industry, perseverance, patience—above all, with that 
self-control and keen sense of right and wrong which always clear- 
ly traced the dividing line between his duty to his client and his 
duty to society and truth. His perfect frankness of statement as- 
sured him of the confidence of judge and jury in every argument. 
His habit of fully admitting the weak points in his case gained 
him their close attention to his strong ones, and when clients 
brought him questionable cases, his advice was always not to bring 
suit. 

' Yos," he once said to a man who offered him such a case; 
“there is no reasonable doubt but that I can gain your case for 
you. I can set a whole neighbourhood at loggerheads; I can 
distress & widowed mother and her six fatherless children, and 
thereby gain for you six hundred dollars, which rightfully belongs, 
it appears to me, us mach to them as it does to you. I shall not 
take your case, but I will give you a little advice for nothing. 
You seem a sprightly, energetic man. I would advise you to tty 
your hand at making six hundred dollars in some other way,” 


He would have nothing to do with the “ tricks” of the profes- 
sion, though he met these readily enough when practised by others. 
He never knowingly undertook a casein which justice was on the 
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,.Side, of his .opponent. That same inconveuient'-honesby, which 

.vDrompted him, in his storekeeping days, to olose the'shop and.go 
in search of a woman he had innocently defranded of a few ounces 
* df tea while weighing out her groceries, made it inipossible or him 

"to do his beat with a poor case. `“ Swett,” he once ‘exclaimed, 
"turning suddenly to his associate, ' the man is guilty; you defend 

""him—I can’t,” and gave ay his share iE a large foe —The Taw 
ics E o | 
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quat cea oi on-the Code-of Criminal: Procedure, "By O: ANNA- 
-.' : DUBAI Árvag, ‘Pablished-by Grant AND Co., 14; d Street, 
Er plenadg; Madras. Price Rs. 21.5 ^ > | MT 


us Tho ‘first edition of this book was bliss in 1900. There 
i has been a number of cases on the Code of Criminal Procedure 
ever since. In fact the cases, on the Procedure Codos, both. Civil 
a and Criminal, fill the greater part of the official reports. In this 
. ‘second edition, Mr. Annadurai Aiyar states that he brought pp the 
E cases to ihe end of June 1903. There .can be no doubt .that 
Mr. Annadurai Aiyar’ s book is one of the best books on ,the 
. subject. We have examined some of the more important sections, 
“and & the. result is on the whole satisfactory. There are, hawever, 
=" some inaccuracies here and there, but in this tangled outgrowth of 
un this may not be surprising. In his commentary on 8. 
“195 “at páge 464; he réfers' bo the’ question of appeal ‘ander E 15 
" of the Letters Patént, and relying’ upon à caso in 17 Madras. 105, 
"E "af that no ‘appeal ` lies from the judgment of one E udge of the 
: High ‘Court granting sanction under S. 195. | ‘Bat’ this case i has 
mo ‘be treated as ovérruled by the Full Bench case in Chakrap, & ni 
à ‘Atyangar v. King Hmperor!. '& 15 excludes appeals from 
` Sentences or orders passed on criminal triala, but proceedings 
^ for sanction : or for bail are nob crimina] i trials. „The Calguita High 
Court has also held in the same way. (Beo In the matter of Horáoo 
- »Lyall3). 1. Sonio of the cases. oe in 1903 and 1904 ‘atelnoith er 
-o onset ines ais a eae E a ae rr TM |o di i. 
(ono i. La M. co By 408. ie uote ad 2 LL. B, ». 29, 0,286. 1| 
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gívéirin the book! nór!in the addenda,’ At page 464° thé" dithor 
ref ats tothe distinctii" between im order for sanction paided ‘by a 
Civil ‘Odart and ‘one passed’ by a Grininal Gourt, and says Whóféà e 
sanction is ‘granted by the District’ Munsif-and this ordér'is! cons” 
firihéd by the District Judge, à: ‘revision miy li& under S, 622; but’! 
né'révision ‘ander B. 435 6f thé Codó of Criminal Procedure." The ^ 
point was décidod’by Mr. Justice’ Bhashyam ‘Aiyangar’in Criminal! " 
Revision Caso No. 304 of 1902 (XIT M Ly J.'Rocent Cases, July, “I 
pe 3), ‘and it has been followed éver since. (See: Valkyappa Chetty ^ 
v ilhamalà Chetty? a These may have been cited as authorities: a 
These: ‘and other similar instances need not; however, ‘deéthact fror” 
thé usefulness ‘Of the book otherwise. There aré more than '1,200"* 
pages of the Cotimentaty alone: “In addition’ to these therd:areY 
the gel a and the Introduction which will : found useful. 


PU Sree vieta o» d [ugs ead whan AG 





"mW ad qe , ' 
edsa f (d III GS cbr E D 4^ ! e of LEIG h 


' t if i 
1. 


Thes Succession, Certificate; -Act—(VII of .:1889). -B 

Do- Published "a R. CausgAz, & bu » 6 Hastings Streety Ca r 

oYrPrice,1-8:0. a d uns í. iré bu" e mip edn 

uo This is a-neat little onim ens ‘on the Succession: Certificate: 
Act; "The nimber-of ‘cases although not many isdarge enough fors! 
this little Act, and they’ have been arranged under the. proper'head-;t 
ings! ‘There is no" preface; but asithe book hus been published in 
1906, we presume’ that the-cases up to 1905 have been noted.) 
But dù a reference to the: notes on' some of the sect/ons we ‘do'not"' 
find references to afew of the cases reported even in 1904n bAt! 
page 17 the law has been ‘correctly stated with reference to ithe 
necessity for the prod action ofa Succession ‘Certificate bya mort:i 
gapee suing only for a sale of the mortgaged property. : The 
author rightly points out that; according to the decision&in Calcutta 
arid! Madrás, the mortgagee is in such a case not bound to produces: 
d cértificaté.-. He’ may have added: that the same position has been: 
taken by the Bombay High Court (See 'Nanchand Kemchand Gujai: 
v. T'enawa Kon Anna). ‘A case upon the same point decided in! 
Osléutta-has rot'been referred to (Bee: Prosunno Coomar Roy vii 
The Secretary of State fordndia in Councel®). At page 40 of the 
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sitios who’ máy wish tö' haye some’ idea? on the! subject? of Hindi! 
and\\Mdhomedan' Liaw. “Th may aléd: be! Udell - indie wl riv 
who"may Le'éurióus to'Enow'abot' thie $uDjeóti or: who: mayi ag? 
the author’ says in’ his preface, be: desirous, without any interition ? 
of bedoming: Lawyers or Judges; of having a:gexeral) knowledge” 
in order that they: may ‘more! effectually discharge ‘their dulies jin ` 
India. It'is, however, “doubtful whether it will be’ of much ase 
to students: of law’ in India except iitso farsasit may give! them! 
some general notions: on the'suBject.^ “For & critical study: of -thes 
sn bject students df law! must, ‘of coursb; have: recourse’ to: other ! 
greator-works-on-the 'subjéct. «Iu so%far! a8 the author’s-object) igo 
td:give a bird's éye view /bfthe subject, we think hehas beet 
successful: ' The author follows the! treatment of{Mr.! Mayne with ! 
reference to the — of Hindü Law aithotigh: he arranges! thoni: 

in æ different way. pio “Ae ' aLa E MO 
- a There are, en some slight- slips and sacha s some oft 
which a student of law ought to-note although they may not matter’ 
much to tho general lay: reader. ` At'phgé'40, the author-tieats of} 
thesson’s tight to compel w partition against the father‘and refers! 
to'a’ ‘decision of the Bombay Court ‘as upliólding such right 
This is the view of all the HighCourta:: -Ef the author is! vefertitig? 
to the right of a són to compel partitionagainst-his father’ antl unéled) 
then there’ will: -be need for ‘drawing va distinction " between: 
the Courts. Tbe Bombay Oourt negatives such. right.’ Åt:papbi 
52, the author states that: f alli«propérty ‘which ‘domes to a man. 
through his ancestors.‘is family property." :-Property-svhich «domes! 
to.a'man through his paternal ancestors! may be-faniily property; 
áhd:according to a decision ofthe Privy ‘Council’ property inthe: 
rited from a maternal grandfather ingy be ancestral and ‘family 
property. It is doubtful whether property inherited from. the 
mother’s Hatertel ancestors, or the father’ B maternal ancestors will 
be family property. At any rato, the (point 18 not ‘beyond all 

doubt. At page, 74, for S. 488. of the Criminal, Procedure. Coda 
the same section of the Indian Penal Code, i ig referred, to. At page 
87, the Act relating to the Re- “marriage of ‘Widows iş réferred toss 
Act XV of 1860, instead of 88, Act XV of 1856. Ab) page 90, the Act 
permitting the ‘Court to dissolve a marriage is referred oak Act 
XXI of 1860 inztéad of as Act XXI of 166. cro e 


E T2 "em che opp uu fs ee e 
App F vam I,L. R. 16 B 29 dissented eer the Ma qurt in 
subi v. Baud. X. “I. RI I8 M 179. NNNM 
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oli Mc Ro cMwREBY./ seems to repeat: whatihe has already statetian 
sr hikXElements ofcLamthat not: a word i1& said.in the laws of. Manu 
» abontuéwuership.:!;We had sta dilate:upon::this question when» we 
vowere. reviewing his: bgok..bn- the: Elements of Law. The position 
c:taken. inithe presént book'undef.review seems. somewhat to: be 
' » differents-. TE the suggestion that the idea:of ownership could: not 
b:have!sbeen so: fally developed at -the time. of Manu, as ittis:now, 
i cand. thet. the . incidents. now.. attaching to. ownership could: not all 
of them  have..been known ‘at: the .tinie. of Manu one might be 
widisposed to agreevwith.the suggestion. -At page. 97,. Mr. Markby 
o refers.ito the, English theory: of.puardianship, namely, that- ittis 
vested in the king as parens patrie and says'-that- the ‘notion! is 
im Ms feudal and that nothing. of this sort is known .to the 
inda Haw. The feudal law 88 ib .prevailod i in, England or in the 
: "Continent m may” nob have ‘ean ‘known to the Hindu Lav. - . But the 
"dur Law text do recognise the t theory that the i guardianship of 
every child is vested in the Hindu“: sovereign as parens palric 
and for the matter of that the guardianship of females js also 
v vested in.th6 Hindd.sovereign. Ohüpter 8, verses -27 to 99'0tf Mena, 
,»deal withithigduty of the-king-towards infants and womén, See 
also Shridhar v. Hiralal!. BI ub unt ial 


vi) vi Dhe statement atvipage 57! that' if a man has no ‘son living 
-' ithérD the.són's -&onsUsueeeed, and" if he has aio granüson' their"the 
"i80n's sonis sons’ -snd6déd is rather misleáding. The son's gon will 
vinob-be, excluded: by: his unete tif - his (son^)" father be ‘dead. 
vif veourse thatson’gs: son cannot tke’ independently ‘of his own 
-lfathers(butitakes d^ sha'te: by right of “¥épreseutation.’ THe gano 
olpeinciplesiill! apply ito-the son's grandson: The tables: given at 
-upaged/602xdd 7:8ro--olivioüsby- Hob exhaustive. - Tt Mast rot 

be supposed ihutt wndet-the 'Mivakshdrd no ' përkoi: béyollti the 

brother's son (No. 10),the father's brother's son (No. 14), the 

father's father's brother's son (No. 18) can take the estate of the 
TA p¥OpositudlT TE mtis lhot.àlso be sap pode? that; ‘Yo hactadant' bày nd 
he»fatiher s^ fither’s father! (NA. 18)? GF'lhis descendanté or no 


„descendant of (he nropositus :beyond jhe son's son’g. son: (No. 8) 
q Gen, see, Apparently, Ak Markby gives , ouly.the, heirs expressly 
vi mentiqned in, the MitaRshara;and he does, not carry out the list 
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of the courts are numerous, many of them having been carried to 
the House of Lords. The table of cases extends over 70 pages. 
The addition of notes on the Canadian Law must largely add to the 
usefulness of this book in the Colony. The present edition main- 
tains the high standard of its predecessors and adds to the useful- 
ness of the book in India. The collection of statutes at the end 
is valuable as a record of the history of socialistic legislation. 





A Critical Indes of Cases judicially noticed for 1905, by 
P. Natesa Aiyar, B.L., Tanjore Bar. 


This is a useful supplement to Nambyar’s Index of Cases. 
We see however no special reason for calling the index critical. 


. 
-—————Pe€—Ü 


We beg to acknowledge receipt of the following publications :— 


American Law Heview MN .. July and August. 
' Allahabad Law Journal ... s .. Angus. 
| American Lawyer » m . Do. 

Australian Law Times... mM . Do. 

Bombay Law Reporter  .. ies dn Do. 

Burmah Law Reporter... T .. Vol XII, Part 5. 

Calcutta Law Journal — ... n ,. August. 

Calcutta Weekly Notes ... vii "T Do. 

Canade Law Times T T isi Do. 

Case and Comment fus ave iss Do. 

Commonwealth Law Review T .. Vol, III, Part VI. 
^ Criminal Law Journal... " e. Angust. | 

Educational Review Do. 

Green Bag Do. 

Indian Police Nows Do. 

Indian Review ... Do. 

Kathiwar Law Reports ... ya sia Do. 

Law Students’ Journal ... sis - Do. 

Law Students’ Helper... oi . Do ° 

Law Notes ae Sui sis Do. 

Law Magasino and Review es ., No. 341, August, 
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JT ae Tho Lawyer YE 2x + a S .. August ..  '. "S 

5 Lawyer'a Reference : i ws PartI. Tr 

n2 Madras Law Times e d .. Parts Nos. to 10. 
Punjab Law Reporter .. js .. “August. 


Reports of Bankruptcy and Company Cases... Vol. XIII, Part Il. 


Psychelogy applied to Legal Evidence and other constructions of law, by G. B. 
Arnold, r.c.s., Officiating Deputy Secretary to the Government of India, Legislative 
Department. Published by Thacker Spink and Co., Caloutta. Price Rs. 7-8-0. 


Supplement to the Law of Basements, Natural Rights and Licenses in Indta, by RB. 
B. Michell, x.4., of Lincoln’s Inn, Bar.-at-law, 2nd Edition, printed at the Lawrence 
Asylum Press, Madras. 


The Law of Lunacy in British India, by Ramani Kanta Doss, B.A., of Lincoln's 
Inn, Bar.-at-law, Advocate of the High Court of Judicature, Caloutta. Published 
8. K. Lahiri and Co., 54, College Street, Calcutta. j 


Principles of te Eħglish Law of Oontract and of Agency in its relation lo Contract, 
by Sir William R. Anson Bart., D. O. L. Bar.-at-Law. Published by the Olarendon 
Press, Oxford. Printed by Steven and Sons, Limited, 119 and 120, Chanoery Lane, : 

London, Price 10s, 64d. 


An Introduction to ihe Study of Hindu and Mahomedan Law, by Sir William 


Markby, K. 0. I. E, D. O. L, Published by the Olarendon Press, Oxford. Price 
“auet. 


Cigest of Oases for 1906, Part II, by T. V.Sanjiva Rao, First Grade Pleader : 
Sopo]y. 


Ghe Madras Faw Aournel, 
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LIMITATION IN QUESTIONS OF ADOPTION. AND THE 
RECENT PRIVY COUNCIL CASE. 








It is necessary to note the effect of the recent Privy Council 
decision in Thakur Tirubhuvan v. Rameshar Baksh. At first sight 
it would seem to bea decision of far reaching importance, and so it 
has been taken by some as having decided the vexed question as to 
the construction of articles 118 and 119 of the Lizhitation Act XV of 
1877, about whichthere is a hopeless conflict of decisions inthe Indian 
Courts. The matter does not stop there. Not merely is the Privy 
Council decision taken to bear upon the construction ofthese articles, 
but the decision is also taken to affirm a particular construction of 
those articles, and upon this basis credit is sought to be attached to 
some decisions of the Calcutta High Court. Before we proceed to 
consider the facts of the case and the decision of the Privy Council, 
we must obsorve that the Privy Council have expressed themselves 
in a language, the meaning of which it will tax tho patience of 
Judges to unravel. With reference ta the decisions of the Privy 
Council, which is the highest Court of resort for India, we are 
entitled to expect that there is no uncertainty in the actual decision 
and in the grounds for such deoision, It would indeed be an evil 
d£y if Courts of final resort entitled to lay down the law express 
themselves in language susceptible of various constructions and as 
difficult of construction as a clumsily worded statute. 


In the case under notice the propositus was a female, She 
became entitled to certain property in her own right and not in 
“right of her husband. Her husband died in 1857. The appellant’s 
father claimed to have been validly adopted by her in 1858. The 
appellant’s father by virtue of the adoption would not divest the 
estate vested in his adoptiye mother as she held it in her own right, 
She died in 1893.. The adopted son took possession of the estate upon 
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her death and had his name entered in the Revenue Register. 
The respondent claiming as next heir in default of the adoption 
sued the appellant’s father for recovery of possession, The suit 
was brought within six years after the death of the widow and 
within three years on his attaining the age of majority. 


No special provision was made in the Limitation Act of 1859 
about suits to set aside an adoption or to establish the validity of 
an adoption, <A special provision was made in the Limitation Act 
of 1871 about such suits. According to article 129 of the second 
schedule to the said Act, a period of 12 years was fixed for suits 
to establish or set aside an adoption and time began to run 
from the date of the adoption or (at the option of the plaintiff) the 
date of the death of the adoptive father. In the case under 
notice the adoptive father died prior to adoption—the adoption 
having been made by the widow, So that if the Act of 1871 
apphed, the 12 years would have elapsed in 1870, wh.ch 
would be 12 years from the date of the adoption, But as the 
Act of 1871 was not in force, time was allowed untl the lst 
day of April 1878 to bring such suits, Section 1, cl. (a) 
of the Act enacted that the provisions of the Act should not 
apply to suits instituted before the 1st day of April 1878. If the 
Act of 1871 applied to the case and the plaintiff in the case was 
bound t5 set aside the adoption before recovering possession, 
the time for bringing such a suit expired on the Ist day of April 
1873. It has been conclusively settled according to the decisions 
of the highest tribunal that Article 129 of the Act of 1871 
would apply not merely to suits for a mere declaration 
that an alleged adoption was invalid or never in fact took place, 
but also to suits for possession of property in cases where such 
possession could not be recovered without displacing an adop- 
tion. In the Jagadamba case! the Privy Council observed that: 

" It thus appears that the expression ‘set aside an adoption’ is and has been for 
many years applied in the ordinary language of Indian lawyers to proceedings whieh 
bring the validity of an alleged adoption under question, and applied quite indisorim}. 
nately fo suite for possession of land and to suite of a declaratory nature # # s, 
The plaintiff's oóunsel were asked, but were not able to suggest any principle on 
which suits involving the issue of adoption or ne adoption, must, if of a merely 
declaratory nature, be brought within twelve years from the adoption, while yet the 
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very same issue is loft open for twelve years after the death of the adopting widow, 
it may be fifty years more, if only it is mixed np with a guit for the possession of the 
game property. It seems io their Lordships that the more rational and probable 
principle to ascribe to an Act whose language admits of it, is the principle of allow- 
ing only a moderate time within which such delicate and intricate questions as those 
involved in adoptions shall be brought into dispute so that it shall strike alike at 
all suits in which the plaintiff cannot possibly succeed without displacing an apparent 
adoption by virtue of which the defendant is in possession.” 

The plaintiff however brought the suit in 1599 when the 
Limitation Act of 1877 was in force, This Act came into force on 
the 1st October 1877. On and from that date the Limitation Act 
of 1871 was repealed, According to the Act of 1877, a different period 
of limitation has been provided for suits which were known to the 
Act of 1871 as suits to establish or set aside an adoption, Accord- 
ing to article 118 of the new Act, a plaintiff suing “to obtain 
a declaration that an alleged adoption is invalid or never in fact 
took place” has “ six years" from the time “ when the alleged 
adoption” has become “known to the plaintiff.” According to article 
119 a plaintiff suing “to obtain a declaration that an adoption is 
valid” has “six years” from the t.me “ when the rights of the adopt- 
ed son as such are interfered with.” In this oase article 118 would 
be in point. 


With reference to this question their Lordships of the Privy 
Council observed that Mr, Cohen, the Counsel for the appellant, 
‘admitted that if the Act of 1877 applied his client was out of 
Court.” The effect to be given to this admission has been the sub- 
ject of some controversy. It has beea suggested that on this point, 
whatever it may be, there must be taken to be an actual decision of 
the Judicial Committee and that the authority of the decision should 
not be taken to have been affected by the fact that it proceeds on 
the admission of Counsel. It may be admitted that where there is a 
decision on a particular point, effect should be given to it although 
it may have been based upon the admission of Counsel’, But what 
is the point decided though upon the admission of the Counsel in 
this case ? We do not think that the Privy Council decided or in- 
tended to decide the vexed question which had been troubling the 
Indian Courts for some time, viz, whether article 118 would govern 
not merely a suit for depibration that an adoption was invalid, but 
also a suit for possession which could only be attained after 
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displacing an existing adoption, The statement of facts given in the 
eginning of the: judgment is enough to remove any doubt in this 
respect, The reference to the Thakurain holding the property in her 
oun right and notin right of her husband, and the reference to the 
plaintifs minority would show that the Privy Council was not 
referring one way or the other to the nature of suits 
covered, by articles 118 and 119 of the Limitation Act of 1877. As 
the plaintiff was & minor he could not have knowledge of the adop- 
tion within the méaning of the thirdcolumn of article 118, As 
‘the property belonged to the Fhakurain herself, the adopted son 
would not be entitled to possession on his adoption and he would 
only be entitled to claim as her heir on her death, The plaintiff 
seeking to question the adoption would be entitled to claim as her 
heir and would not be claiming any right under his grand- 
father, the eldest brother of the Thakurain. It cannot be said 
that Mr. Cohen admitted that article 118 of the Limitation 
Act of 1877 would not apply to a suit for possession abont 
which there is a conflict of rulings in the Indian Courts of which 
‘he must have been cognizant a: will beseen from the arguments 
noted in the Calcutta Weekly Notes!, Mr. Cohen referred to two 
decisions of the Indian High Courts, viz., Parvati v. Saminatha? and 
Srimvas v, Hanumant® which decided that articles 118 and 119 of 
the Act of 1877 would apply to a case where a plaintiff was suing 
for possession. Reading the admission with the statement that Mr. 
Cohen relied on Srinivas v. Hanumant“ it could not reasonably be 
said that Mr. Cohen admitted that the decision in Srinivas v. 
Hanumant? was wrong, It must be taken that Mr. Cohen’s admis- , 
sion had reference to the, change in the language of the third column 
of articles 118 and 119 of the Act of 1877 and not toa change in the 
language of the first column of the said articles, .Much less can 
it be taken that the decision of the Privy Council had anything to 
do with reference to the change in the language of tho first column 
or with reference tothe point that was raised in Parvati: v, 
Sanminatha®, Rathnam Asari v. Akilandammal* and Srinivas v. 
-Hanumant®, 


We have made reference to the minority of the plaintiff as bear- 
ing only upon the question of knowledge“ 'essentialfor the running 
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of time under the third column of article 118. We have not taken 
it as having reference to the exemption which a minor plaintiff has 
under 8.7 of the Limitation Act, It may be that it has a reference 
to such exemption and that Mr. Cohen in admitting that the 
Limitation Act of 1877, if applied to his case, would put him ont of 
Court, had B. 7 in his mind. But then, it might be said that the 
exemption stated under S. 7 of the Act of 1877, was nothing new as 
it was recognised in the Act of 1871 also. But it may be observed 
that reading the third column of article 129 of the Act of 1871 with 
S. 7 of that Act, a plaintiff who was born “ after the date of the 
adoption” or “the death of the adoptive father’ might not be 
entitled to claim the exemption under S, 7 although he might be 
a minor, It is not, however, necessary to pursue this point further. 


Mr. Cohen, however, relied on the Act of 1871. His conten- 
tion apparently was that the defendant (the appellant) acquir- 
ed a valid title by adoption under the Act of 1871, and that there- 
fore his rights were saved by S. 2of the Act of 1877. Upon this 
point there is an express decision of the Privy Council Here 
again their Lordships expressed themselves in a language which, 
to say the least ofit,is not very explicit. Their Lordships while 
holding that they were not able to accede to Mr. Cohen’s 
argument, observed :— Giving full effect to the Jagadamba 
cass! and the other cases which followed it, they do not 
think that the immunity, such as it is gained by the lapse of 
twelve years after the date of an apparent adoption, amounts to 
- acquisition of title within the meaning of S. 2 of the Act of 1877.” 
What is the meaning of saying that the immunity gained by the 
défendant does not amount to an acquisition of title? Is it to be 
said that because the plaintiff sued under the Act of 1877, and the 
Act of 1877 was different from the Act of 1871in this respect, as 
was admitted by counsel, (which admission has been referred to 
already), the immunity from snit under the Act of 1871 would not 
‘amount to an acquisition of title under-the Act of 1877? We do 
not think that this can be the view of the Privy Oouncil. We do 
not think that the Privy Council intended to say that in every case 
in which a plaintiff would be barred from suing under article 129 of 
the Act of 1871 if he subd before the Act of 1877 came into force, 
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he would not be barred if the guit was brought after the Act of 
1877. It must be remembered that S. 2 of the Act of 1877 expressly 
states that “nothing herein or in that Act (1871) contained shall 
be deemed to affect any title acquired or to revive any right to sne 
barred under that Act (1871).” Ifa contrary view be taken no 
effect would be given to the expression “ giving full effect to the 
Jagadamba case? and other cases which followed it,” As will be pre- 
gently shown, one of the “ other cases which followed it” expressly 
decided that it was not so. In Mohesh Narain v. Tharakanath 
Mitra*, the last male owner, died in 1850. The plaintiff was 
adopted by him in 1848. One of his widows adopted the defendant 
in 1851. This second adoption was admittedly invalid under the 
rulings of the Privy Council. The suit was in 1885 after the Act 
of 1877. The pliairrtiff disputing the defendant's invalid adoption, 
relied on the argument that the “Act of 1871 having been 
superseded by the Act of 1877, the question of limitation should 
be determined with reference to the provisions ofthe later statute.” 
But after expressing some doubts whether the change in the lan- 
guage of the later Act would give the plaintiff any advantage, the 
Privy Council held that as the plaintifs remedy was barred by 
the Act of 1871, the Act of 1877 could not revive (See S. 2) 
the plaintiff's right so barred, “a point which was indoed decided 
in regard to the Limitation Acts of 1859 and 1871 in the case of 
Appasams Odayar v. Subrahmanta Odayars’”. It could not, there- 
fore, be said that the Privy Council decided in the case under notice 
that when a widow made an adoption to her husband and that 
adopted son divested her of her husband’s estate, a reversioner 
who would be barred under article 129 of the Act of 1871 .if 
he had sued before 1st October 1877 or the time mentioned in 
S. 2, cl. (8), would not be barred if he should sue after the Act of 
1877 came into force, A right to sue barred already under the 
Act of 1871 could not be revived by the Act of 1877, 


We must take it thatthe Pr.vy Councilin holding that the :m- 
mun.by acquired under the Act vf 1871 would not amount to an 
acqu.sit.on of title had reference only to the circumstances of the caso 
which the Privy Council were decdng, Theo Thakuran be.ng 
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the owner in her right and not in right of her husband, her 
alleged adopted son would not be entitled to possession. He was 
only entitled, if the adoption was valid, to succeed to the Thaku- 
rain as heir.: The Thakurain being the owner, there was no rever- 
sion, The plaintiff in the case would be a reversio;ner with 
reference to the Thakurain’s husband’s estate, if any, But the 
plaintiff in the case did not put forward any reversionary claim, 
He was entitled to succeed to the Thakurain’s estate under the 
law in default of the adoption with reference to the estate held by 
the Thakurain in her own right. What was the suit to be brought 
during the life-time of the Thakurain for such estate? What 
would be the nature of the suit to be brought by the plaintiff or 
any nearer person against the adopted son,the failure to bring which 
would bar the present claim ? Would it be open to the plaintiff or 
any nearer person during the life-time of the Thakurain to bring a 
suit that the defendant not being validly adopted, was not entitled 
to succeed her as heoir, and that he was the nearer heir, We think, 
notwithstanding some of the remarks of the learned Judges who 
decided the case of Parvati v. Saminatha', such a suit would be 
hardly maintainable. By not bringing a suit under Article 129, 
the defendant had only an immunity from being sued under the 
Act afterwards. But not being entitled to possession of any estate, 
the acquisitioa of a mere status without the possession of any 
estate would not be the acquisition of a title and would not give 
such adopted son any title to the estate of which he was not 
possessed without reference to the validity of his adoption, In other 
words, all thatthe defendant could be said to have acquired would be 
an immunity from being sued that he waa not the adopted son, But 
such immunity would not give him a title to property or a title to 
succession. The plaintiffs right to sue in respect of the estate 
of the Thakurain as her heir was only after her death. The death 
took place long after the Act of 1877 came into force and the 
plaintiffs right to sue therefore accrued to him under the Act of 
1877. That right to sue not being barred under the Act of 1877 
as admitted by Mr. Cohen, the immunity acquired by the defend- 
ant, if any, under the Act of 1871 was not such as td displace the 
plaintiffs title. It may,.be useful to observe that Mr. Cohen 
referred only to “ title acquired ” occurring in the first portion of 
S. 2 and not to “right to sue barred” occurring later in the samo 
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section as the right to sue accrued to the plaintiff only under the 
Act of 1877 as already observed and therefore it could not be 
barred under the Act of 1871. 


Àn acquisition of a mero status by prescription is nob known 
to any system of rational jurisprudence, and their Lordships only 
hold in this case that an immunity from being sued in respect of 
an adoption nob followed by possession of property even though 
taken tobe an acquisition so-called of a status by prescription 
is not an acquisition of title, and we may add, to property, and 
that ought to be the proper construction to be placed upon the 
expression “ title acquired” in 8. 2. 


It may be observed that the cases which followed the J agadamba 
case! , if properly read, confine the serious consequences of the bar of 
limitation consequent upon not suing to set aside an adoption only 
io a case when the adoption is followed by possession, In Mohesh 
Narain v. Dharakanath? the Privy Council observed: “ Their 
Lordships are satisfied that the defence of limitation has been 
clearly established on the other ground, viz., the long unchal- 
lenged adoption of the principal dofendant notwithstanding 
bis assertion of the status and right of an adopted son, and 
his enjoyment with the complete knowledge of the plaintiff 
of the advantages which that status gave him.” We think the only 
reasonable construction to be placed upon the language is that the 
bar of limitation is constituted not simply by the status and right 
of an adopted son, but an assertion coupled with enjoyment. Where 
by reason of the adoption no property vestsin the adopted son, there 
is no object in bringing a suit toset aside an adoption, It need not 
be said that the British Courtsin India refuse to consider questións | 
of adoption when no questions of property are involved, What- 
over may be the view to be taken of a suit if brought under the 
Act of 1871, all that has been held by the Privy Council in this 
case is that with respect to property which the adopted son does 
not divest and with respect to which no question of reversionary 
claim arises, a person entitled as heir under the law may claim 
under the Act of 1877 if his right to sue accrued under that Act in 
spite of the fact that a person claims as an adopted son anda suit 
to set aside such adoption would be barred under ihe Act of 
1871. 
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The Privy Council case is no authority for the view that article 
118 of the Act of 1877 is only confined to a snit for declaration, 
vz., a suit to declare an adoption invalid or never in fact took 
place and not to a suit for possession. We are far from saying 
that the decision of some of the Indian Courts holding the other 
way are in any way sound or that the view taken by Mr. Justice 
Bhashyam. Aiyangar in Rathna Asari v. Akilandammal! is not 
the only sound one, The profession has been no doubt waiting 
for an authoritative pronouncement by the Judicial Committee upon 
this question, but we only say that this authoritative pronounce- 
ment is not to be found in the decision of the Privy Councilin this 
caso and that it is still to come if it ever comes at alL 





SOME QUESTIONS IN THA LAW OF FRAUDULENT 
ALIENATIONS. 


I :— Intent to defraud. - 


‘Fraud and deceit abound in these days more than in former 
times,’—the words are as true to-day as they were three centuries 
ago—and 'allstatubes made against fraud should be liberally and 
beneficially expounded to suppress the fraud’, An important 
branch of the law of fraud is that which relates to frauds upon 
oreditors. The devices are many whereby debtors seek to place 
their property beyond the reach of creditors. The jast rights of 
creditors need to be protected without, however, unduly fettering 
the power of men to dispose of their property within the limits 
allowed by law. The law must be construed in accordance with its 
spirit and not jealously according to its letter and ‘courts have the. 
right and itis their duty to construe the law with reference to 
the present demands of society, if there is nothing opposed to this 
in the statute’. | 


Every civilised system of jurisprudence denounces fraud of 
every kind, but it is not in all that the general principle is elabo - 
rately developed into precise rules governing each particular case. 
‘The principles of the Common Law’, said Lord Mansfield, ‘as now 
universally known and understood, are so strong against fraud in 


every shape that the Cémmon Law would have attained every end 
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proposed by the statute of 18 Elizab. 0.5.’ Cadogam v. Kennett!, 

but it has been generally admitted that the statutes of Elizabeth 
Had the merit. of having formulated the common law with. precision. 
In India, the Hindu and the Muhamadan laws supplied a * datum. 
Of recognised  principle'7that fraud vitiates every transaction. 
(See for instance Manu VIII, 165, and the Smriti Chandrika IX, i, 2) 
and the British. Indian Courts were in the earlier days guided by 
the rales of English law applicable to a similar ‘state of circum- 
‘Btances, following English Equity in the details derived from an 
identical principle. The statutes of Elizabeth had not, as such, 

any operation in the mofussil of India, but they were practically 
adopted by the courts as embodying principles of general applica- 
tion on account of their essential equity. (See Abdul Hye v. Mir 
. Mohammed*, Gnauabhas v. Srinivasa Pillai’, H. H. Azim Unissa 
v. Clement Dale*, Banjslbhai v. Vinayak®, Bhagwant v. Kedari’). 
The statute-law on the subject is at present embodied in the two 
statutes of Elizabeth. (18 Elizab. C. 5 and 27 Elizab. C. 4) in Eng- 
land and in sec. 53 of the Transfer of Property Act in this country. 
The first paragraph of the section which concisely expresses the: 
substance of the two statutes of Elizabeth enacts that every trans- 

fer made with intent to defraud prior or subsequent transferees for 
consideration, &c., or to defeat or delay the creditors of the trans- 
feror is voidablé at the option of any person so defeated or delayed. 
A considerable body of case law has grown up around the statntes 
of Elizabeth, and one important question under them has been as to 
the meaning of the expression intent to delay, hinder or defraud.. 
Wherever there is an actual intent in point of fact, such as above 
described, the alienation is clearly within the statute. But accord - 

ing to the long course of decisions on the statute, it is not neces- 

ary actually to prove such intent. The cases indicate various cir- 
cumstances from which a fraudulent intent may be presumed and 
the nature and force of the presumptions so to he drawn. The 

result of one part of this case-law has been reproduced in the 
second: paragraph of Sec. 58 which ‘in turn has been the subject of 
judicial interpretation in this country. Many of these decisions— . 
English and’ Indian—have been collected in the judgment of 
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Justice Batty in Bhagwant v. Kedari! and in an article that 
recently appeared in the Bombay Law Reporter (Vol. IH, -p. 221, 
and Vol. IV, pp. 125 and 151); and it is unnecessary to go over'the 
same ground again, even from a somewhat different point of view. 
A few general considerations will however appropriately find ~a 
place here. : 

Whatever may have been the meaning contemplated by the fra- 
mers of the statute—the expression ‘intent to defraud, &c.,’ has now 
come to bear a technical significance almost completely independent 
* personal motive’ on'the part of the debtor to whom it is by the law 
attributed. The ‘intent’ of the statuteis to'be looked for, not neces- 
s arily, in any personal motive or purpose to delay or defraud’ ‘but 
in the conduct of the person as au ewternality. The wrongfulness 
may be made out‘ by conduct as distinguished from motives, by 
something done regardless of any personal intention to commit 
fr and; the conduct being not merely evidence of fraud, but-estab- 
lishing it.’ (Bigelow on Fraud, Preface to Vo]. II). Personal intention 
to defraud is necessary only when the party complaining of fraud 
carnot make out his case by any externalact or conduct. Jf the 
transaction is innocent on the external facts which brought it into 
existence and.constitute it, nothing, it is obvious, can be ‘done 
unless the complaining party can prove that it was founded in:per- 
sonal intention to defraud.’ (Ibid). The transition from. the test 
of intentional wrong on a basis of Moral guilt to the ewternal stand- 
ard of ‘ conduct under the known circumstances’ is graphically 

described by Justice Holmes (The Common Law, Ch. III and IV) 
and the same process has gone on in this branch ‘of the law also. 
The external standard has not been formally and openly proclaim- 
ed, and the language of judges to some extent obseures the true 
theory by frequent reference to-a theory of ' constructive fraud’ as 
though the intent of the statute still remains a personal one.. The 
proposition may however be taken as in substance now established 
that a debtor in making an alienation of his property, when he 
knows or has sufficient reason to know that the act (not falling 
within certain situations) will in its natural effect hinder, delay or 
defeat his-creditors, thereby does the same with intent to hinder; 
&o., within the meaning of the statutes. (Bigelow on Fraud, Vol. II 
pp. 875-7). ` . Sup S 
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It is necessary here to notices few authorities which may in a 
sense be regarded as landmarks along this process of transition. 
WO questions, -closely allied and often: mixed-up together, must. 
be kept separate : one is as to the necessity of establishing (whether 
by direct or by presumptive evidence) a fraudulent intent in the 
popular sense and the other is as to the nature and force of the 
presumptions (of a fraudulent intent) to be drawn from various 
circumstances ; in respect of both, the history -of the changes in the 
English law is fairly traceable, 


The statute of 18 Elizabeth distinctly contemplates the actual 
existence of a dishonest motive in the debtor, when it speaks of 
alienations ‘devised and contrived of malice, frang, covin, &oc., to the 
‘end, purpose and intent to delay But even from the days of Coke 
the.development ofthe rules as to the inference or presumption of a 
fraudulent intent led to the practical ignorement of the actual state 
of the settlor’s mind; and today the judges are still referring to the 
intent to defraud, based on these rules of presumptions which if 
carefully examined show how completely independent they are of 
-the actual state of the person's mind. Even according to Coke ‘the 
law declares that certain acts of themselves make the intent of the 
‘atatute’ and this doctrine was especially developed in connection 
with voluntary settlements, untilin Spirett v. Willows! Lord West- 
bury, L. O. in 1865 laid down the two propositions that “ If the debt 
of the creditor by whom the voluntary settlement is impeached 
‘existed at the date of the settlement and it is shown that the reme- 
dy of the creditor is defeated or delayed by the existence of the 
settlement, it is immaterial whether the debtor was or was not 
solvent after making the settlement. But if a voluntary settlemertt 
or deed of gift is impeached by subsequent creditors whose debts 
had. not been contracted at the date of the settlement, then it is neces- 
sary to show either that the settlor made the settlement, with the 
express intent to delay, hinder or defraud creditors, or that after the 
settlement the settlor had no sufficient means or reasonable expecta- 
tion of being able to pay his then existing debts, that is to say, 
was reduced to a state of insolvency, in which case the law infers 
that the settlement was made with the intent to delay, hinder or 
defraud creditors and is, therefore, fraudülent and void.” These 
words of go eminent an authority have since been the gubject-of 
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frequent judicial comment; but we must pause here to see what 
these propositions exactly signify. The second of these propositions 
deals with cases where the debts of the impeaching creditors came into 
existence subsequently to the settlement. In this class of cases the 
circumstances as known to the debtor at tho time of the settlement 
are ewhypothess not such as will prevent an average honest man from 
making the settlement and the transaction is good unless shown 
(whether by direct or circumstantial evidence) to have been brought 
about with an actual dishonest intent. Where, however, he knows 
that the settlement leaves him on the verge of msolvency, it ceases 
to be the act of an average honest man—for the law has by common 
experience ascertained that the citizen of average honesty will not 
make the settlement under such circumstances—and the law there- 
fore declares it invalid, without any proof as to the intention of the 
debtor in making the settlement. This proposition—which has 
never since been questioned and stil remains good law [see In re 
:Lane- Fos,1] fully accords with the theory that the natural tendency 
of the disposition under the known circumstances is the true test of 
its validity, It can also be shown that the first proposition of Lord 
Westbury with all the qualifications since engrafted upon it is 
equally in accord with this theory, The Lord Chancellor said that 
in the case of existing creditors itis enough to show that the remedy 
of the creditor is defeited or delayed by the existence of the settle. 
ment, This was understood by Sir W. M. James, V. C. in Freeman 
v. Pope? as indicating that it is * immaterial whether the debtor had 
any intention whatever of defeating his creditors.’ The same broad 
proposition was laid down by Bacon, O, J. in Re Pearson’ where it 
was observed, “ the law says itis fraudulent for a man so to deal with 
his property as to disappoint the just claims of his creditors ; but this 
case has since been overruled by the Court of Appealin Re Holland+. 
The rule thus stated is of course too wide, for it makes no reference to 
the knowledge of the circumstances under which the settlementis 
made, nor does it except dispositions which in the circumstances of 
the time are innocent, though in the end, through causes that conld 
not have heen foreseen, they prove prejudicial to the rights of credi- 
tors. Such dispositions would not seem wrong even to the most 
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honest man and they could not be condemned unless actually-made 
with a dishonest motive. The learned Lord Chancellor in empha- 
sising the distinction between the rights of pre-existing creditors 
and of subsequent creditors, appears to have lost sight of this fur- 
ther qualification, 


The next important case is freeman v. Pope! , where it was said 
that as abstract propositions Lord Westbury’s dicta went ‘too far 
and beyond what the law is’. In the court below, the learned Vice- 
Chancellor had said that uuder the statute the question was ‘ whe- 
ther there was actually any intention by this settlement, on the 
part of the settlor, to defeat, hinder, or delay his creditors’, and 
upon the facts of the case he was of opinion that there was no such 
intention whatever. On appeal, the Lord Chancellor Hatherley said 
that the Vice-Chancellor did not ‘put the question exactly on the 
right ground". “ If the necessary effect of the instrument was to 
defeat, hinder, or delay the creditors that necessary effect was to 
be considered as evidencing an intention to do so, * * * * * # * 
In the absence of direct proof of intention, if a person owing debts 
makes a settlement which subtracts from the property which is the 
proper fund for the payment of those debts,an amount without 
which the debts cannot be paid, then since tt ts the necessary conse- 
quence of the settlement (supposing it effectual) that some creditors 
must remain unpaid, tt would be the duty of the judge to direct the 
jury that they must infer the $ntent of the setilor to have been to 
defeat or delay his creditors (the italics are ours). Tho error of 
speculating as to what was actually passing in the mind of the 
settlor must be avoided and his intention should be judged of £ by 
the necessary consequences of his-act’. Freeman v. Pope! has been 
severely commented upon in Eeparte Mercer*, but except for some 
modifications there introduced, it still remains good law [fee per- 
Sterling ; L. J. tn Ee Holland? ]. The decision of tho Lord Ohancel- 
lor and Giffard, L. J. while basing the invalidity of the settlement 
on the fraudulent intention (real or assumed) of the settlor, imports 
into this branch of the law a rule more familiar to us in the realm 
of the criminal law that every man must be presumed to intend the 
natural consequences of his acts. This "intsgcurate maxim’ as Holmes 
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terms, it is really a fiction to keep up the appearance of people being 
taken to task only for moral delinquencies, when, in fact, the law has 
long transgressed these limits. But even for the proper application 
of this rule, there must exist the essential ground of the presump- 
tion, t% e., knowledge of facts which would make it possible for 
the average man to foresee the necessary consequences of his acts ; 
and the proposition in Freeman v, Pope! was too broadly laid down 
without this limitation. This had therefore to be introduced by 
the decision in ezparíe Mercer*. 


The observations of Lord Esher, M. R.in Heparte Mercer? are the 
most forcible. The case was argued ‘ upon the assumption that if the 
nataral or the necessary effect of what the settlor did was to defeat or 
delay his creditors, the court must find that he actually had that 
intent’. ‘That proposition or doctrine I entirely abjure', remarked 
Lord Esher : ‘It is said that it is a necessary inference that a man 
intends the natural and necessary result of his acts * * * *, No 
doubt in coming to® particular conclusion as to the intention in a 
man’s mind you should take into acconnt the necessary resluts of 
the acts which he has done. * * * * * and of course if there was 
nothing to the contrary, you would come to the conclusion that the 
man did intend the necessary result of his acts, But if other circum- 
stances make you believe that the man did not intend to do that 
which you are asked to find that he did intend, to say that, because 
that was the necessary result of what he did, you must find, con- 
trary to the other evidence, that he did actually intend to do it 
is to ask one to find that to be a fact which one really believes to 
be untrue in fact’. 


. The lang iage of Lindley, L. J. is more to our present point. ‘ It 
is true that voluntary settlements have been set aside under that sta- 
tute,.as it has been construed for a great number of years in cases 
in which there was no actual intention to defraud. It has been 
held to be sufficient if, when the settlement is executed, the cir- 
cumstances are such that it must have that effect. But the lan- 
guage which has been used in a great many cases,. that a man must 
in point of law be held to have intended the necessary consequences 
of his own.acts is. apt. to misleadjby confusing the boundary 
between law and fact and‘consequences which can be foreseen with 
those which cannot ; (the italics are ,ours). "The[concludingTword 
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here just hit the point and complete the accord between the law 
as laid down in the decisions and the theory explained above! 


As to the rule of law Lord Esher said, * whether the fact that, 
the necessary effect of a voluntary deed is to defeat or delay the 
creditors of the grantor will make the deed void under the statute 
of Elizabeth although there was no such intent in his mind at the 
time when he executed it, isa question which weare not now 
called upon to decide * * * *. That may be the law ; the 
courts may have put that construction on the statute. * ** Iwill 
not undertake to decide it now * ? * * In order to make 
this deed void under the statute of Elizabeth (however far 
that statute may be stretched), we are bound in the present 
case to find thet there was au actual intentin the brankrupt’s mind 
to defeat or delay* his creditors and there is ‘no evidence of 
such an intent’ (the italics are ours). These observations of the 
Master of the Rolls illustrate the proposition (above put forward) 
that where in its externality & disposition is in the circumstances of 
the case innocent, an actual intent to defraud must be established. 
In the words of Lindley, L. J., the court of Appeal had here ‘to deal 
with the case of an honest man’, and he said ‘although I am not 
prepared to say that & volut settlement can never be set aside 
under the statute of Elizabeth, asit has been construed, unless there 
has been in fact an intention to defraud, [ am not aware of any 
decision which goes the length of upsetting the present deed under 
the corcumstances with whech we have to deal. (See also in Re Lane 
Fow *, Re Holland, .) | 


A distinction is.commonly drawn between voluntary dispo- 
sition and settlements for valuable consideration, and it is said that 
in the former case the ‘ intent may be inferred from the necessary 
tendency of the deed’, whereas in the latter ‘an actual express 
intent to defeat or delay creditors is necessary to defeat the deed’. 
(See per Vaughan Willams, J. in Re Tetley*. Thus in Freeman 
v. Pope*, Giffard, L. J. said, “ Thereis one class of cases no doubt in 
which an actual and express intent is necessary to be proved—that 
is in such cáses as, Holmes v. Penney’, and Lloyd v. Atwood’, 
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where the instrument sought to be set aside were founded on 
valuable consideration’—cases like these fall in the same class as 
Eeparte Mercer!, and the observations are explicable on the 
principle, already suggested, 4. e. that these are transactions which 
in the average man are naturally innocent. The general proposition 
stands unaffected, that * wherever there is conduct such aa 
would constitute intention to defraud in the average man or (what 
ia the same thing) would directly hinder or defeat creditors, there 
is a case of ‘intent to hinder, delay or defraud’ " without any 
reference to the actual mental state of the individual concerned 
when be made the disposition (see Smith v. Cherrsll*, Green v. 
Paterson®. Bigelow on Fraud, Vol. II, p. 887). 


If dispositions made by persons fally competent to make them 
are thus to be declared fraudulent without any mecessary reference 
to the actual motive or intent of the alienor, it raises an important 
question of legal ethics. The law requires every man to act up to 
the standard of conduct of the person of average honesty. His acts 
are judged ‘by their tendency under the known circumstances, 
not by the actual intent which accompanies them’, (Holmes, 
The Common Law, p. 60). This externality of the standard however 
involves no absolute dissociation of the rule of law from 
principles of ethics; for the standard, external as it is, has been 
formed with reference to the ‘common conscience'——if not the 
conacience of the individual concerned—and the transgcotion is 
declared invalid because it conflicts with the common conscience. 


‘The common conscience is sometimes expressed by & positive 
rule of law, in some cases by & presumption and in some it is not 
formulated at all’. There are thus three classes of cases ; “ (1) cases 
in which the law itself raises a conclusive presumption or inference 
of fraud; (2) cases in which the law raises a prema facie presump- 
tion of fraud ; and (8) cases in which no presumption at all is raised, 
the whole matter being left to the jury, or in non-jury cases to 
the Judge, to be considered as a simple question of fact." (Bigelow 
on Fraud, Vol II, pp. 117-8.) The process of the gradual formation 
of specific rules of law with reference to the common conscience, 
public policy or such other indefinite standard has also been pointed 
out by Justice Holmes. As each case occurs, the question arises, 
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-Is this the conduct of a prudent man or of a man of average honesty 
under the circumstances ?' Experience has at first to be appealed 
to, to decide the matter. But gradually precedents accumalate and 
out of them presumptions and rules of law—based on the general 
üniformity of human action and experience—are built up. In course 
of time, these presumptions and rules have sooner or later to be 
adjusted to changing conditions of life ; but as long as they stand, 
the presumptions guide even the jury when a point is submitted to 
them as a question of fact. Such, in'short, is the ordinary process of 
évolation in this sphere of the law and much the same thing happen- 
éd with reference to the statutes of Elizabeth. The question of 
fraudulent intent was for.a time treated as a question of fact nnd 
later on a number of prominent circumstances came to be recognized 
&8,'badges of fraud’ or sometimes as raising a presumption of fraud 
(see, for instance, the judgment of the Court of Star Ohamber in 
Twyne’s cage}, and of Lord Ellenborough, C. J., in Doed Otley v. Man- 
ning*). But in the course of the 18th century, the courts in Eng- 
lund became overzealous to carry out the policy of the Elizabethan 
statutes and converted qaestions of fact into questions of law by 
the help of a number of irrebutable presumptions. Thus in Doed 
Otley v. Manning? ; (supra), the question arose under the 27 
Elizab. C. 4. It was found that there was no fraud in fact in the 
voluntary conveyance impeached, Lord Ellenborough, C. J., said the 
only point for the consideration of thecourtis * * whether in such 
onse the law do not presume fraud without admitting such presump- 
tion to be contradicted’. He referred to a number of the earlier cases 
on the statute following a decision of Lord Hale, C.J., that ‘ though 
every voluntary conveyance carries an evidence of fraud, yet it is 
not upon that account only always to be reckoned fraudulent.’ But 
a long course of later authorities had held voluntary conveyances 
to be conclusively fraudulent and void as against subsequent pur- 
chasers, and the Chief Justice though regretting the excess to 
which the rule was being carried, felt bound by the preponderance 
of authority: and suggested that the matter was one to be remedied 
by the Legislature. It was, however, long before this suggestion 
was acted upon. The rule was frequently regretted (per Grant, M. R. 
in Buckle v. Mtichell®, per Cockburn, 0.-J., in Clarke v. Weright*, 
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per Hatherley, L. C., in Bayspoole v. Collins’, but, continued to , be 
enforced till in 1898 the 56 and 57 Vic. C. 21 was introduced by 
Lord Macnaghten ‘ with the object of assimilating the law as to 
voluntary conveyances of realty to that affecting voluntary con- 
veyances of personalty, and to restore the original meaning of 27 
Eliz. C. 4 and get rid of judicial glosses upon thatact.’ (Bee Chitty’s 
Statutes, Edition of 1894., Vol. II, * SEINE and Law of 
Property’ p. 136, foot note). 


Even under the 18 Elizab. ©. 5 the courts were at one 
time inclined to act upon some presumptions as conclusive. 
For instance, in Hdwards v. Harben*, a sale was declared 
fraudulent for want of possession accompanying it, the court 
saying that the want of possession is not merely evedence of 
fraud but makes the transaction per se fraudulent, This doctrine 
was however soon considerably modified (see for instance Martin- 
dale v. Booth®, Lindon v. Shary*, and the modern English doctrine 
has been that the question of fraud or no fraud is one of f.ct for 
the jury to decide under the instruction of the court. (See, for 
instance, Godfrey v. Poole5, quoting duc cd v. Webster’, 
Exparte Mercer’, In Re Holland?. 


But though the days of conclusive presumptions when the 
question of ‘intent to defraud’ was judged as absolute matter of 
law are now past, the presumptions as to fraud raised by certain 
circumstances—as known to common experience—still remain and 
must be explained to the jury when they are asked to find on the 
question of fraudulent intent. (See per Hatherley, L. C. in Freeman 
v. Pope®. As already stated, these presumptions are drawn from the 
significance in ordinary life of certain prominent external facts— 
such as the voluntariness of the conveyance, retention of possession 
by a vendor of goods, trusts or reservations in favour of the grantor 
where adebtor conveys property, &c. Such presumption stands 
‘unless the fact from which it arises is justified or offset by gome 
other fact’. Where the transaction will in the average man he 
deemed fraudulent—judging from- the egternals—it is not enough 
for the individual concerned in the particular case to prove that he 
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“was ‘scrupulously honest or free from any fraudulent motive, (See 
Freeman v. Pope! supra, Christy v. Courtenay*). He must prove 
some ‘ external fact which would annul the average man’s presump- 
tive intent to defraud’ (Bigelow, p. 388). Where the transaction 
thus judged is ordinarily deemed innocent in the average man, it 
is held innocent in the person concerned in the particular case, 
unless a fraudulent intent is expressly proved. But here again it 
is important to remember that this is established not by proof of the 
actual intent in the individual's mind, but by proving circumstances 
upon which an average man would be considered to have acted 
with a fraudulent intention. 


Though there exists a fairly large mass of Indian case- 
law on the subject of fraudulent conveyances, there 
has been very little by way of discussion as to what con- 
Süitutes the intent to defraud, defeat or delay creditors, &c. 
Only iwo cascs require to be noticed in this connection— 
one prior to the enactment of sec. 58 of the Transfer of Property 
-Act, and the other, subsequent toit. In the earlier of these, cise 
(Gnanabhat v. Srinivasa Pillai’, the High Court of Madras 
(Scotland, C. J. and Collet, J) in stating the rule of the English law 
as to voluntary conveyances, said, “ The -bona fides of the parti- 
cular transaction is the point for consideration, but it turns 
on the evidence in each case as to the motive and intention of the 

deblor in regard to his creditors. * * * There must appear to 
be intentional fraud in the hindrance or delay that is caused. 
* * In every such case we think the proper question to be con- 
sidered is whether the circumstances in evidence taken together 
lead reasonably to the conclusion that the real motive and intentton 
of the transaction was to deprive the creditor of the means of 
obtaining payment of his debt from the debtor’s property gene- 
rally. In accordance with this view of the rule of law, the learned 
Judges required the Civil Court to return a finding on the issue:— 
‘ Was the transfer of the securities really made with the fraudu- 
lent motive and intention of depriving the plaintiff of the means 
of recovering his debt from the Ist defendant’s property generally 
(The italics in the above extract are ours). With all respect to 
the learned Judges it must be said that’ ¢his view of the law can 
ae en ee ee ee ee brat 
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no longer be accepted. These observations were made before the 
decision of the Court of Appeal in Freeman v. Pope’, and are 
. obviously inconsistent with it. The Lord Chancellor there expressly 
said, “It seems to me that the difficulty felt by the Vice-Chancel- 
lor arose from his thinking that it was necessary to prove an 
actual intention to delay creditors where the facts are such as to 
show that the necessary consequence of what was done was to 
delay them. If we had to decide the question of actual intention, 
probably we might conclude that the settler when he made the 
settlement was not thinking about his creditors at all but was only 
thinking of the lady whom he wished to benefit* * * me, aL 
am quite willing to believe that he had no deliberate intention of 
depriving his creditors of a fund to which they were entitled ; but 
he did an act which in point of fact withdrew that fund from 
them and dealt with it by way of bounty.” The settlement was 
accordingly set aside. 


The other Indian case to be noticed here is the decision of 
of Justice Batty in Bhagwant v. Kedari*. In enacting the rule of 
substantive law in the first clause of sec. 58 of the Transfer of 
Property Act, the Legislature has substantially reproduced the 
rule of the English law, and the second paragraph of the section 
fairly summarises the result of the English cases, with this differ- 
ence, that while the English law was notat the time quite free 
from conclusive presumptions of fraud in certain cases, the Indian 
Legislature more properly made them in all cases presumptions of 
fact. In interpreting the section, Justice Batty observed 
(at p. 225),‘the second paragraph of the section shows that 
the intent may be presumed from the effect when the consider- 
ation is either wanting altogether or is grossly inadequate. 
This implies that no such presumption arises from the case 
effect of the transfer in any other case? On the next page 
the learned Judge draws a distinction between the phrase ‘ with 
intent to defeat or delay’, and the expression ‘knowing that he will 
be likely to cause defeat or delay,’ and he adds that intent ‘con- 
notes not a casual or merely possible result foreseen perhaps as a 
not improbable incident but not desired—but rather connotes 
_the one object for whicH the effort is made—and thus has reference 
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to what has been called the dominart motive, wibhout which the 
action would not have been taken’. This caunot however be 
regarded as the meaning of the expression ‘intent to defraud, 
&c., in the statute 18 Elizab. C. 5, without setting at nought the 
whole current of the English case law as to voluntary conveyances 
which are not specifically mentioned in the statute itself, but have 
been brought within it only by a wide interpretation placed on it by 
the courts. But seeing that the section of the Indian Enactment 
expressly provides that where the conveyance is voluntary, an intent 
to defraud may be presumed, it is a question of some interest to 
‘consider whether the Indian Legislature has not used the expres- 
sion ‘intent to defrand, &c.,’ in its literal or popular sense; for in 
the technical sense which has been given to that expression in the 
Elizabethan statute, the presumption has been imported into the 
significance of the phrase itself and it will be meaningless to enact 
a separate rule of presumption. 


Taking allthe clauses together, S.58 of the Transfer of 
Property Act substantially reproduces the English law, butit is the 
English law as declared by recent cases; and in interpreting ihe 
section if may be unsafe to place too much reliance on the language 
of earlier English cases, if, as has been attempted to be shown here, 
the rule has slowly undergone a change in the English law itsclf. 


E———— 
NOTES OF INDIAN CASES. 


Krishna Aiyar v. Muthukumaraswamy Pillai—I. L.: R., 29 
M. 217 :—Apparently a question of marshalling was raised here. 
It is a principle of equity that a mortgagee cannot be compelled 
to split his security. Jt is said that two principles are deducible. 
First, a mortgagee is entitled to proceed against any of the 
properties mortgaged to him. Secondly, a person interested 
in a share only of the mortgage property is not entitled to 
redeem his own share only on payment of a proportionate part 
of the mortgage amount. (S. 60 of the Transfer of Property Act, 
last paragraph). In the case under notice there was a mortgage by 
one member of a joint family of cerfain items of property. 
The mortgage debt was alleged to be a family debt. In a suit 
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between the mortgagor and his brothers sons it was settled 
that the mortgagor should pay this debt along with others and 
that the shares of his nephews should not be liable. The mortgagee 
without claiming any relief in respect of the shares of the nephews 
sued the mortgagor for the recovery of the amount due by sale 
of his share. Subsequently to the mortgage some portions of the 
mortgage property were purchased by some persons and these 
were made parties defendants. These defendants contended among 
others that the mortgagee fraudulently omitted to claim reliefs 
against the mortgagor’s nephews and their shares, and that he 
ought to be compelled (after making them parties against their 
shares in the first instance) and that a deduction must be made in 
the plaint amount proportionate to the value of the properties not 
included in the suit. It does not appear from the report whether 
the defendants purchased in a court sale or privately from the 
mortgagor. But whatever be the character of the sale, it is not 
clear what equity, a subsequent purchaser of the equity of redemp- 
tion of portions of the mortgage property has to insist that the 
mortgagee shall keep intact the whole mortgage property for the 
benefit of the purchaser or that the mortgagee should proceed 
against items of property not brought into suit. The doctrine of 
contribution enunciated in S. 82 of the Transfer of Property Act 
wil not apply to a case falling under S. 81 (See last paragraph of 
S. 82 of the Transfer of Property Act). According to 8. 81,“ a puisne 
mortgagee not having notice of a prior mortgage is entitled, in the 
absence of a contract to the contrary, to have the debt of the prior 
mortgagee satisfied out of the property not mortgaged to 
himself, but not so as to prejudice the rights of prior mortgagee 
or of any other person who has acquired for valuable consideration 
an interest in either property." The section does not apply when the 
puisne mortgagee has notice of the prior mortgagee. It is a 
question whether the right conferred by the section upon the puisne 
mortgagee is one available as against the mortgagor only as in the 
case of the right of contribution between the mortgagors enunciated 
in S. 82, or whether the right is also available as against the prior 
mortgagee. In the latter case, a further question may arise whether 
apart from S, 81 a prinetple of marshalling is available as against 
the prior mortgagee as enunciated by Courts of Equity in England. 
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The purchaser of an equity of redemption would not in any view be 
a second mortgagee within the meaning of S. 81. The learned 
Judges in this oase held that the mortgagee is not bound to dis- 
tribute his debt rateably upon the mortgage property and that 
the purchasers of the equity of redemption are not entitled to 
insist upon their interests not being proceeded with until after the 
share of the nephew not brought into suit has been proceeded 
against. Apart from this they were also of opinion that if there 
was a dispute as to the liability of the nephew’s share the doctrine 
of marshalling did not apply. Even according to the English 
Courts of Equity the doctrine of marshalling would apply only 
as between incumbrances. Certain cases are referred to by the 
learned Judges. At p. 221 a case is referred to as “the other case.” 
No name or citation is given either in'the judgment or by the 
Reporter. No arguments are given as usual Apparently * the 
other case ” referred to by the Judges is that of Rama Raju v. 
Subbarayulu’ referred to at p. 222 of the report. 

Yelumalai Chetty v. Srinivasa Chetti—I. L. R., 29 M. 294 .— 
The decree holder was the purchaser. He purchased the undivid- 
ed half share of a certain house belonging to his judgment- 
debtor, & member of a joint Hindu family. According to 
Hindu Law by reason of such purchase he would be entitled 
only to bring a suit for partition and get his rights adjusted. 
He applied for delivery under 8.818, Code of Civil Procedure, 
but his application was dismissed as having been barred by 
limitation. Whether the purchaser will be entitled to sue for 
partition without applying for possession under S. 318, Code of 
Civil Procedure, or in spite of the dismissal of his applicatien 
under S. 318, O. P. C., need not be here considered, but apparently 
S. 244, Code of Civil Procedure, as has been observed by the 
learned Judges in this case, will not bar such a auit. The other 
moiety was also purchased by him from the other member of the 
joint ramily. He sued his judgment-debtor and the other mem- 
ber for possession of the entire house. 

It was contended that S. 244 barred the suit. S. 244 Would 
clearly not bár the suit so far as the other member was concerned, 
as the latter was no party to the former,snit, and so far as the 
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judgment-debtor was concerned the claim now for exclusive, . or 
for actual possession would not have been made in execution of 
the former decree. It was therefore rightly held by the learned 
Judges that S. 244 had no application to the case. 


Chakka Subbiah v. Maddali Lekshminarayana—l. L. R,' 
99 M, 298:—The plaintiff brought a suit to set aside a mort- 
gage deed on the ground that it was obtained fraudulently and 
without consideration, Such a suit is one well-known to the law. 
The First Court found that there was no fraud, and that there was 
consideration for the mortgage. On appeal, the District Judge 
found that there was no fraud but also found that there was 
a partial failure of consideration. He, therefore, made a 
declaration that the mortgage was security not for the entire 
consideration mentioned in it, but only for a portion. On Second 
Appeal, the High Court held that it was not open to the 
Appellate Court to grant this declaration. The reason assigned 
was that the plaintiff was entitled to consequential reliet 
and that gs he failed to ask for the consequential relief, it was 
not open to the Appellate Court to grant this declaration. The 
learned judges do not say what consequential relef the plaintiff 
will be ent.tled to, but apparently he may be entitled to sue for 
redemption. We have grave doubts whether the reasoning adopted 
by the learned Judges is correct. The suit as framed by the plain: 
tiff was not open to any such objection. A suit to ‘set-aside a 
mortgage is not a mere su:b for declaration’. It is a familiar 
principle that if a plaintiff asks for more than he is entitled to, 
the Court may nevertheless award him less than he claimed and 
as much as he is entitled to. As already observed in this case, the 
plaintiff sued for setting aside the mortgage on the ground of fraud 
and want of consideration. The Lower Appellate Court found that 
there was no fraud, but that there was a failure of consideration to 
a certain extent. Upon this finding the Court was entitled to give 
the declaration. The proviso to S. 42 of the Specific Relief Act, 
which apparently was in the mind of the learned Judges of the 
High Court, would not apply to such a case, and even if it applied, 
the Bombay High Court has held that it ought not to be con- 
strued 4s limiting the power of a court to grant a declaration*. After 





Sateen 
1. Bce Chinnammal v. Madarse, I. L.B 27 M. 470. See Parvatrbas v. Vishrcat 
nath, 6 Bom. L. B 1125, 
9. Gulab Singji Y. Lakshman, 9 Bow. L, R 190i 
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finding that the mortgage was only supported by consideration 
to a certain extent, it will be unjust to relegate parties to a fnr 
ther.protracted enquiry in a fresh suit. The declaration that the 
mortgage was security to a certain extent would operate as ves 
judicata as to the amount. 


There is, however, one other matter which has to be consider- 
ed. It is a question whether a pla.ntiff will be entitled to sue 
for a declaration that a debt has been discharged, or that only a 
cortan amount has been advanced under a particular bond, and 
that there is a failure of considerat.on as to the rest. See Krish- 
nayya v. Kasipati!, where, however, the pount was not decided. 
It is again a question whether this principle is confined to money 
debts or also extends to mortgage debts, and if it applies to the case 
of mortgage debts, a further question may arise whether the Court 
will have power to grant a declarat.on when a suit for such 
declaration is unsustainable and is unknown to the law. 


Poria Karuppan v. Velayutham Ohetty.—I. L.R., 29 M. 
802 :—It was at one time considered that all joint promisees should 
be plaintiffs if they wish to claim performance of the promise or 
ome of them might be made defendants if they should refuse to 
join the others as plaintiffs, Where some of the joint promisees 
were made defendants, but it was not shown that they refused to 
Join as plaintiffs, the suit was liable to be dismissed (See Paramesh- 
waran v. Shankaran*), but this view worked a great hardship and 
did not proceed upon sound principle. The tendency of an 
advanced system of procedure is not to throw out suits on mere 
technicalities. A suit is not liable to be dismissed upon the ground 
of non-joinder of parties. That may be a ground for adding the 
necessary parties (See Mahabala v. Kunhanna*), Where all 
the parties are before the Court, a fortiori, it must follow 
that a suit is not liable to be dismissed on the ground of 
misjoinder. S. 81, Civil Procedure Code, therefore enacts : “ no suit 
shall be defeated by reason of the misjoinder of parties and the 
Court may in every suit deal with the matter in controversy so far 
as regards the rights and interests of the parties actually before 
it.” There have been several cases in the Madras High Court in 
which it has been held that one of two do-contractees will not be 
entitled to maintain a suit without the other co-contractee being 
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joined as plaintiff or being joined as defendant in case the latter 
should refuse to join as plaintiff, In Mariyal Raman Nair v. 
Narayanan Nambudripad', Mr. Justice Bashyam Aiyangar 
doubted the correctness of the earlier rulings and was disposed to 
agree with the view taken in the two cases referred to in the case 
under notice, The decision, however, turned upon another point. 
In the case under notice the point arose expressly for decision and 
the learned Judges following the two cases, one of the Calcutta 
High Court, and the other of the Allahabad High Court, held 
that when a suit was filed by one of two co-contractees without 
joining the other as co-plaintiff, but joiniug him as & defendant, : 
such a suit was not liable to be dismissed although the plaintiff was 
not able to show that the other co-contractee refused to join 
as co-plaintiff. S. 45 of the Contract Act would seem at first sight 
to militate against this view. According to that section where a , 
person has made & promise to two or more persons jointly in 
the absence of any stipulation to the contrary, the right to claim 
performance rests as between him and the joint promisees to join 
as plaintiffs in a suit to claim performance. 


Thiruvengadathiengar v. Vaidyanatha Ayya.—I. L. R, 29 
M, 308:—Two questions were considered here. The first 
related to the question of an appeal from an order filing an 
award made in respect of a matter referred to arbitration without 
intervention of Court. The Munsif made an order that the award 
should be filed after over-ruling certain objections made by the 
defendant, The latter appealed to the Sub-Court urging the same 
objections. The plaintiff took the objection that no appeal lay. 
This objection was overruled by the Subordinate Judge who set 
aside the order of the Munsif upon the ground that the award 
determined a matter not referred to arbitration. There was a 
second appeal, but apparently no objection was taken that no 
second appeal lay. According to some Calcutta decisions an order 
refusing to file an award cannot be appealable, But it has been 
decided by a Full Bench of the Madras High Court in Ponnu- 
swami Mudali v. Mandi Sundara Mudali? that an order refusing to 
file an award is a decree gad that an appeal lies against that decree. 
In the face of this decision no objection could be taken that no 
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second appeal could lie. With reference to the plaintiff's contention 
that no appeal lay to the Sub-Court, it was decided that an appea 
lay as the order filing the award was a decree within the 
meaning of S. 2 of the Civil Procedure Code. Apparently even in 
Calcutta this seems to be the prevailing view. (See Janokey 
v, Brojo Lal). The question, however, remains to be con- 
sidered whether a decree passed in accordance with the award is 
always appealable or is subject to the proviso contained in the 
last paragraph of S. 922 of the Civil Procedure Code,which is 
to the effect that “no appeal shall lie from such decree except in 
: go far as the decree is in excess of, or not in accordance with the 
award." Where an application to file an award is made under 
S. 525 and no ground such as is mentioned in 8.520 or 521 is 
shown against the award, the Court shall order it to be filed, If 
, the proviso to S. 522 is to be imported in to this class of cases, it can 
only be by reason of the provision in S. 526, that such award shall 
take effect “ as an award made under the provisions of this 
chapter". But it is extremely doubtful whether the provision 
has the effect of importing the limitation as to appeal referred to 
in 8. 522. If that proviso applies the grounds mentioned in S. 521 
will nob be valid grounds of appeal, but it has been held that 
when the submission is in itself in dispute, then there may be an 
appeal involving such a ground. In this case the contention was 
that a particular matter was not referred to arbitration. There 
can be an appeal on this ground as the proviso to S. 522 will not 
apply to such & case. 


The second ground raised and decided in the case ‘under no- 
tice, is that where an award proposed to be filed under S. 525 dis- 
poses of matters not referred to the arbitrator for arbitration, the 
award should not be filed. The effect of the decision is to reject 
the award as a whole, but we fail to see why the award should be 
rejected as 2 whole. If the award disposes of matters referred to 
arbitration and also of matters not referred to arbitration, and it is 
possible to sever the decision on the matters not referred, such por- 
tion of the award as disposedof the matters referred, may be direct- 
ed to be filed and the rest rejected. Why this course was not fol- 
lowed in this case it is impossible to state without knowing the facts. 
Apparently the decisions on the two matters were not severable. 


1. LIB. 88 C, 767. 
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Ramakrishna Aiyar v. Subramana Aiyar:—l. L. R., 29 M. 
305 :—Prior to the decision in Natesam Chetty v. Soundararajien- 
gar!, a view might have prevailed that a suit by a vendor of 
immoveable property for recovery of unpaid purchase money was 
governed by article 182 of the Limitation Act. But ever since 
that decision that view was no longer tenable. Such a suit was 
held to be governed by article 11] which gave only & period of 
three years for bringing a suit under that article. Subsequent de- 
cisions have always affirmed this view, at any rate, so far as Madras 
is concerned. See Avuthalla v. Dayumma*, Raja of Vizianaga- 
ram v. Baja Katri Charlu?, and Subramania Tyer v. Poovan'. 


In the case under notice, however, the High Court has appa- 
rently gone back to the view prevailing prior to the decision in 
Natesaanm v. Boundararajiengar! and has held that a suit 
of the nature above described is governed by article 1382 and 
not by article 111. The reason for this is stated to be the decision 
of the Privy Council in Webb v. Macpherson’. In this Privy 
Council case it was held that a charge which a vendor would 
obtain under S. 55 of the Transfer of Property Act was “ different 
in its origin and nature from the vendor's hen given by English 
Courts of Equity to an unpaid vendor.” As article 111 only speaks 
of a vendor’s lien and not of a statutory charge, and as according 
to the learned Judges in the case under notice the statutory charge 
stated in §.55 of the Transfer of PropertyAct, is something dif- 
ferent from the vendor’s lien, the learned Judges think that 
the earlier decisions of this Court on the construction of article 111 
can no longer be regarded as binding authorities. The basis 
of the present decision, therefore, is that statutory charge given 
under S. 55 of the Transfer of Property Act, is not the same 
thing as a vendor’s lien referred to in article 111. The distinction 
drawn by the Privy Council is with reference to an equitable len as 
recognised by Courts of Equity and a sta/utory charge as recogni- 
sed in S. 55. The equitable lien of the unpaid vendor was & creat.on 
of the Court of Equity and astatutory charge stands in quite a differ- 
ent position from sach len. The Privy Council do not seek to dis- 
tinguish between & statutory charge and equitable lien recognised 
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courts in India. In fact it is expressly stated that law of India 
knows nothing of the distinction between legal and equitable 
Property as understood in England. If such distinction was known, 
then the distinction suggested in the case under notice would be in- 
telligible. The art.cle would then apply to ltens recognised by Indian 
Courts and would not apply toa statutory charge, The contention 
before the Privy Council was that certain English cases governing 
the subject of the vendor’s lien on immoveable property for unpaid 
purchase money should be resorted to in construing a similar lien as 
recognised by statute in India. The Privy Council state that the 
English cases are not applicable to a lien recognised by S. 55 of the 
Transfer of Property Act, It could hardly be said that they were 
drawing a distinction between a lien and a charge and that any 
such distinction was present to their mind when th ey were drawing 
a distinction between a lien recognised by Courts of Equity in 
England and the lien, or whatever it may be, recognised by S, 55 
of the Transfer of Property Act. If article 111 only refers to a lien 
as distinguishable from a charge, then the section will have no 
application wherever the Transfer of Property Act applies. The 
Transfer of Property Act nowhere speaks of a lien. The vendor’s 
lien is referred to in the Contract Act (See Ss. 95 to 98 and 107). 
But this is only with reference to goods or moveable properties, 
Article 111 refers to & sale of an immoveable property and has no 
application to sale of goods. It is therefore submitted that the 
decision of the Privy Councilin Webb v. M acpherson! has no 
bearing on the soundness or otherwise of the prior decisions of the 
Madras High Court in this matter. The basis upon which 
the decision in the case under notice proceeds, viz., that there is a 
distinction between a lien and a charge and that article 11] 
speaking only of a lien cannot be applied to & case of charge does 
not rest upon sound principles, and if the conclusion in the 
case under noti-e is to be accepted as correct, it can only be upon 
the reasoning adopted by the Allahabad High Court in Har v. 
Muhamudi?, We may add that the Allahabad view seems to be the 
better oue, apart from any distinction between a lien and a 
charge. In fact, reading article 182 of ihe Limitation Act as 
construed by the Judicial Committee tne Ram Din v. Kalka 
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Prasad! and S. 55 of the Transfer of Property Act, we think the 
only sound conclusion to take is that in the case of a suit 
for recovery of unpaid purchase money by sale of the immove- 
able property, article 182 will apply and not article 111 which 
will only apply to 8 case where a suit for the recovery of unpaid 
purchase money is brought as against the vendee personally and 
against his other properties, In Ram Din v. Kalka Prasad! it 
was held that article 132 had “ reference only to suit for money 
charged on immoveable property to raise it out of that property.” 
S. 55, cl. 4, states that where the ownership of the property has 
passed to the buyer before payment of the whole of the purchase 
money, the seller 13 entitled to a charge upon the property m the 
hands of the buyer for the amount of the purchase money, dc. 
A vendor suing for recovery of the purchase meney by the sale 
of the immoveable property sold under such circumstances is only 
suing for money charged on immoveable property to raise it out 
of that property, 


Uthenda Mudali v. Raghava Ohary.—1. L. R., 29 M. 307 :— 
The facts closely resemble the case of Sithul Prasad v. Lakshmi 
Prasad Singh®, In that case there was a patta granting n 
mukkararai and perpetual tenure certain property in consider- 
ation of a prior debt, On the same date there was a conditional 
contract to return the perpetual lease on certain conditions, 
One of the conditions was that the debt should be repaid without 
interest and from the lessor’s “own pocket without taking 
money from any other person.” The other conditions are 
immaterial for our present purpose. The Privy Council held 
that the transaction was not a mortgage, but “evidenced a 
sale, the acqvittal of a debt and a power of re-purchase by the 
vendor under certain conditions personal to himself.” In 
the case under notice the Hdiridai or counter document was exe- 
cuted 8 months after the sale deed. The two documents could not, 
therefore, be regarded as parts of one and the same transaction, 
but even otherwise the transaction could not be regarded as one 
of mortgage. If the transaction was to be regarded as one of 
mortgage, then the proy.so that the amount should be repaid out 
of the mortgagor’s own pocket would be a fetter on the equity of 
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redemption and would be unenforceable. If the transaction is 
one of sale such a proviso can be given effect to, In the Privy 
Council case there is no decision on the question whether the pro- 
viso is enforceable. 

Arunachellam Chetty v. Ramanadhan Chetty.-—I. L. R., 29 
M, 3090:—8. 402 of the Civil Procedure Code has been held to 
apply by the Bombay High Court to a case of a compromise after 
decree on behalf of a minor. See Virupaksha v. Shidappa'. Appa- 
rently the same view has been taken by the Madras Court. The 
question turns upon the meaning of the expression “ any agreement 
or compromise with reference to the suit.” According to S. 647 appli- 
cations for execution are proceedings in suit, and where there is 
such a proceeding any compromise entered into will come under 8. 
462. An adjustment of a decree by way of compromise cannot be 
recorded under 8, 208 if the guardian of a minor on whose behalf 
the compromise is entered into does not obtain the leave of the 
Court. But some difficulty may arise as to the basis of the validity 
of a compromise in such cases, Ordinarily the existence of a res 
dubia is a sufficient consideration and a compromise is enforced 
upon this principle. But after judgment what is the res dubia? 

Krishnan v. Venkatapathi Chetty :—I. L. R., 29 M. 818 :— 
There has been a network of decisions bearing upon the construc- 
tion of S. 244 of the C. P. C. Among other points the meaning 
to be ascribed to the expression “ representative" and the persons 
comprised under it have been the subject of discussion in several 
of the cases. The decisions are not altogether consistent and have 
not always been uniform. Starting from the decision ofthe Allaha- 
bad High Court in Badri Narayan v. Jat Kishan Das*, where an 
attempt is made to explain the meaning of the term ' representa- 
tivo, we have several cases upon the question whether particular 
persons are representatives for the purposes of S. 244, but as 
yet we believe no attempt has been made to lay down genera] 
principles for guidance. A person attaching œ decree has been 
held to represent a decree-holder in this case. The learned Judges 
follow an earlier decision of the Madras Court in Sah Man Mul v. 
Kanakasabupatht?. The Calcutta High Court has also heldto the 
same effect. See Peary Mohen v. Romeshé, 
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SUMMARY OF ENGLISH CASES. 


Diestal v, Stevenson [1906], 2 K. B. 345.. - 
Coniraci— Penalty or liquidated damages. 


Where a contract providing for the sale and delivery ps À. to 
B of a quantity of coal, of which part was to be screened and part 
small coal, contained the following clause :—“ Penalty for non- 
execution of this contract by either party one shilling per ton on 
the portion unexecuted, and the amount of proved loss, if any, on 
freight actually ‘arranged by us” Held that i in a suit for damages 
for the non-delivery of the coal, the plaintiff could recover I s. per 
ton as liquidated damages, though the parties called it a penalty, 
though the loss caused by the non-delivery might be different in 
the case of the screened coal and of the small coal, and though 
the difference between the contract and market prices was easily 
ascertainable. The use of the term‘ penalty, or ‘liquidated 
damages’ by the parties shows prima facte how the matter 
was regarded by the parties, but it is by no means con- 
clusive. Again, “when a single lump sum is made payable by 
way of compensation, on the occurrence of one or mere or all of 
several events, some of which may occasion serious and others but 
trifling damage, the presumption is that the parties intended the 
sum to be penal, and subject to modification.” In this case there is 
only one kind of breach, i. e., non-delivery by the seller or non- 
acceptance by the buyer. The parties wanted to avoid the difficulty 
of proving the value of goods in a market which is constantly fluc- 
tuating and to assess the damages beforehand, Where an agreement 


iv drawn up, not by lawyers, but by business men, it ought-not to be 
strictly interpreted, 





Greener v. E. Kahu and Co: Limited [1906], 2 K.' B. 374. 
Practice—Security for costs—Insolvànt platntiff—Trustee of deed 
of assignment. 

The trustee of a deed of assignment of the property of another 
upon trust for the creditors of the assignor, is not, if shewn to be 
insolvent, exempt from, liability to give security for the costs of 
action brought to carry out the trusts of the deed, 
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The King v. Joseph Murray [1906], 2 K. B. 385. 
Criminal Law—Larcen.— Wsfe's separate property described as her 
husband’s—Indictment. 


Where a woman’s separate property was stolen from her hus- 
band's house, where she was residing, it is not enough to lay it in 
tho indictment as the property of her husband. 





in Rex v. Bond [1906], 2 K. B, 889. 
Criminal Law—Procuring aboriton—Admisston of evidence as to 
previous acts procuring abortion on others. 

Where a medical man was indicted for feloniously using certain 
Instruments on a woman with intent to procure her miscarriago, 
evidence of his haying done so on other women and having used 
expressions tending to show that he was in the habit of performing 
similar operations for the same illegal purpose, could be admitted. 





Pearson v. Wilcock [1906], 2 K. B. 440, 


Bankruptcy Act, S. 122— Adminstration order—Subsequent creditor 
—Stay of execution, 


S. 122 of the Bankruptcy Act provides for the grant of an 
administration order in the case of an|insolvent, Sub. Sec. 5 SAYS : 
“When the order is made no creditor shall have any remedy against 
the person or property of the debtor in respect of any debt which 
the debtor has notified tio a county court, except with the leave of 
that county court, and on such terms as the court may impose.” 
After such an administration order was passed, the plaintiff who 
had no notice of it, got a judgment in a county court against tifo 
defendant in respect of a debt incurred by him subsequently, On 
an application by the defendant the county court J udge directed a 
stay of execution under B, 122, Sub. Sec. (5), On appeal. 

Held that S. 122. Sub. S. 5 applies to creditors of a debtor 
who has got an administration order under that section, whether 
their debts accrued due before or after the date of the order 
and that the stay of execution was rightly made. 


[In re Frank? discussed], 


UTC USRTTS P. uec 
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` In re Gist. Gist v. Timbril [1906], 2 Oh. 280, 

Administration—Lunatic—Advances to brothers and ststers—Hotch- 

pot—Deceased sister's children taking by representation, | 

Where a lunatic's sister got an advance from his property 
under an order of the Lunacy Court which directed that the advance 
should be regarded as part of her share if she survived him. 

Held—That her children, after her decease, were not bound to 
bring the advance into hotchpot. ; 





Inre Wright. Whiteworth v. Wright [1906], 2 Ch, 288. 
Settlenent—Power of appointment—Perpetuaty. 

W had settled property under settlement in 1871 and 1882, 
and also unsettled property. She had powers of appointment by 
will over these settled funds among her issue, the children taking 
in default of appointment, She had also unsettled property. Her 
children were all born between 1871 and 1882, W gave by will 
all her properties in trust for her son and three daughters, part of 
the son's share being payable to him at twenty-five, and the share 
of each daughter being given in trust for her for life with remain- 
der to her children. 

Held—That as the above gifts to the son at twenty-five and 
the grand-children were in respect of the property settled in 1871 
void as contravening the rule against perpetuities. W's children were 
not bound to elect between what was invalidly appointed to THE 
by the will and the interests validly given. 


In re Oliver’s settlement; In re Beal’s settlement? ; followed. 


In ve Bradshaw? ; not followed. 





In reSeager Hunt. Silicate Paint Company and J. B. Orr 
& Qo., Limited v. Hunt [1906], 2 Ch, 295. 


Innacy—Jurisdiction—Death of lunatic. 

Jurisdiction in lunacy terminates with the death of the lunatic, 
and an order in lunacy does not bind the courts subsequently 
administering the estate. 


E D SOE EE 
1. 1905, I Ch. 191. 3. 1905, 1 Oh, 353, 
3. 1902,1 Oh. 486, 
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In re pepelske: Ziegler v. Nicol [19006], 9 :Ch. 801. 


Will—Gift « in addition to’ previous gift—Intention to nau up 
stated sum—Miscaloulation, 


Where £1,000 werejgiven to this testator's god-children by his 
will, and then he gave them by a codicil £50 each, so that each 
may get £100 each, whereas there were nine god-children and each 
got more than £100 out of the original amount. 


Held, that the bequest in the codicil was a clear gift of £50 
addition] to each god-child, and that the following doubtful words 
did not cut down the gift. vos 





In re Glassington. Glassington v. Follett [1906], 2 Ch. 305. 


W3ll—Devise of real estate——Testatrie owning mo real estate but 
only proceeds of sale of realty subject to trust for sale—Admissti- 
bility of extrinsic evidence to construe wills, 


(1). Where atestatrix devised real estate, but was not at the 
date of the will or on her death entitled to any real property, but 
was only entitled to the proceeds of sale of freehold property devised 
by her father’s will upon trust for sale and vested in her as trustee 
of his will, and there has been no election by the beneficiaries to 
take the freehold property unconverted, 


Held, that the devise passed all beneficial interest that she 
was entitled to in the real estate held upon trust for sale under her 
father’s will, l 

= (2). Extrinisic evidence is admissible to explain the words pf 
a willin reference to the ascertainment of persons and things 
insufficiently described or explained by the words x the will; but 
not'‘to prove the intention of bhe testator. 





In re Oorsellis. Freeborn v. Napper [1906], 2 Ch. 816. 
Wsll—Testator tllegitimate—Bequest to his nephews and nieces, 
some named—Children of unnamed natural sester, 


Where property is devised. by an slegitimate testator to „all 
‘his nephéws and nieces vig at a certain period, he naming some 
of them, > = 
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Held, that the children of an unnamed deceased ‘natural sister 
were entitled to a share. 


[In re Jodrell! applied. Meredik v. Farr? distinguished]. 


Inre Book. Book v. Robinson [1906], 2 Ch. 321. 


Hlection—Several persons electing to take against will and tak- 
ing other benefits under iti—Compensation inter se, 


B disposed of by will among other properties certain pro- 
perties comprised in a settlement, under which he took only a life 
interest. Some of the persons entitled under the settlement took 
other benefits under the will, and they all elected to take against 
the will, the resulb be:ng that some of the electing parties were 
deprived of shares in the settled property given to them under 
the will. 


Held, that those who elected to take against the will should 
make compensation to others so electing, as well as to those who 
took under the will only, to the extent of the benefits received 
under the will by the several persons electing to take agninst it: 
also that all compensation so paid to any one electing to take 
against the will would be included in the benefits received by him 
under the will, 


JOTTINGS AND CUTTINGS. 





Mr. Justice Budrudin Tyabjes :—The death of Mr. Badrudin 
Tyabjee creates avoid in Indian public life which cannot easily 
be filled. .His career at the Bar and on the Bench has been mark- 
ed by a singular steadfastness of purpose and devotion to high 
ideals. He was a clear-headed and eloquent public speaker when 
he was untrammelled by office on. every platform from which he 
spoke. Asa friend of Mahomedan Education and Social reform 
he has done signal service to the community of which he was ap 
ornament. Notwithstaht.ng the fact that there have been several 
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able men in the ranks of Indian Mahomedans, it may be said with- 
out fear of contradiction that he held the foremost place amongst 
them. His views with reference to the relation between the several 
communities inhabiting this country were remarkably free from 
narrowness and sectional bias, Throughout his life he regarded 
himself as an Indian first and a Mahomedan after. At the present 
time when'the Indian firmament is overcast with clouds, the 
loss of such a man is a national calamity, As a Judge he dealt 
with the cases that came before him with singular penetration, 
He was & pre-eminently sound judge. Ho arrived at his conclu- 
sions with remarkable quickness and atthe same time gave to 
opposing counsel every facility for doing their best for the clients. 
Jt is trne his judgments do not evince that depth of learning cha-— 
racteristic of some of the Bombay Judges before his time, But his 
pronouncements did not for that reason suffer in respect of their 
soundness. The High Court of Bombay and the Indian legal world 
as well have sustained a serious loss by his premature death, 
x^ % 

The late Mr. Justice Tyabji.i—The news of the death of Mr. 
Justice Budruddin Tyabji, which occurred in London on thé 19th 
August 1906 and which was immediately cabled here, came almost 
with the suddenness of a bolt from the blue. Mr. Tyabji was 
reported to be in excellent health and spirits for some time past. 
The incident becomes the more regretable when it is remembered 
that he was on the eve of departure from London for this country 
to take his seat for the second timeas the Acting Chief Justice of 
the Bombay High Court. ° 


The late Mr. Tyabji belonged to a respectable Snlaimani 
Bohra family thut first settled in Cambay nearly three centuries 
ago. He was born on the 8th October 1844 and was the fifth son 
of Tyab Ali Bhaimia, the founder of the family. 


Tyab Ah Bhaimia was a man of extraordinary character and 
ability. It was he who was the first of the family to come to 
Bombay. From his earliest childhood he had a remarkable career. 
He puid his school fees ont of his own éagnings, and his brilliance 
asa student brought him a namber of prizes. Later in life he rose 
to be not only the worldly but aled the religious head of his 
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community in Bombay, and by his personal zeal and influence 
converted a number of people to his own faith. Though a Mulla, 
he was a man of exceptional breadth of view. At atime when 
teaching English was teaching christianity, and eating with knives 
and forks, wearing English clothes and dining at tuble were all 
considered against the tenets of Islam, Tyab Ali sent all his six 
sons to England, three of whom were sent for education and three 
others to be in charge of a firm in Paris, which was carrying on a 
very large and successful trade. 


Of Tyab Ali’s sons sent to England for education Mr 
Cumruddin came out to India as a Solicitor and founded the 
attorneys’ firm now known as Messrs. Tyabji and Uo. He was 
the first Indian to go to England for being educated there. He 
was the first Solicitor who was neither a Ohristidn nor a Jew, and 
at the time of admitting him on the rolls of Solicitors, on the 25th 
November 1858, Lord Campbell, then Lord Chief Justice of 
England, and Wightman and Erle, JJ. established a precedent by 
allowing Mr. Cumruddin to take oath in his own fashion. The 
public of Bombay have not forgotten Mr. Cumruddin’s great 
success in his profession, and his useful work in publio life, in 
which he and his younger brother Mr. Budruddin used to work hand 
in hand for many years. Mr. Cumruddin died in 1889. 


The next son of Tyab Aji to be sent to England for education 
was Mr. Hudruddin Tyabji, the subjeot of the present sketch. 
Young Mr. Tyabji soon outstripped the then available sources of 
education in Bombay. His father, who took & great pride in his 
briliant school career, decided to send hun to England to become 
a Barrister. Mr. Budruddin left for London in April 1860. His 
father did not intend him to join the profession he had chosen 
before having a sound foundation of a general and liberal education 
as it is understood in England. Accordingly Mr. Budruddin was 
first put into a private College and was to have taken an Arts 
Degree at the London University. He passed the Matriculation 
examination, but just on the eve of the next examination his health 
broke down, and his eyes became so weak that under the peremptory 
orders of his medical adviser he had to return to India and to give 
himself complete rest for a year, When he returned to England, 
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he joined the Middle Temple and was called to the Bar in 1867. He 
was the first native of India to attain that position—though the 
late Mr. W. ©. Bonnerji followed him within a year. On his 
arrival here he was enrolled as an Advocate of the Bombay High 
vourt, 


- Mr. Budruddin Tyabji hàd not to wait long, in fact he had not 
to wait at all, for practice tocome to him. His first year’s income 
was Hs. 6,000; and this grew to Rs. 1,24,000 a year towards the 
close of his career as counsel, Mr. Tyabji soon rose to the top of 
the profession and he was much sought after in all cases of import- 
ance. He had also a large and lucrative practice in the Mofussil, 
especially in Kathiawar. His career at the bar was uniformly- 
successful. 


The last cause celebre in which he appeared before being 
elevated to the Bench was a criminal case against a member of the 
Sachin reigning family. It was owing mainly to his able and 
consummate advocacy that the case ended in favour of the accused. 
The earnest persuasiveness with which Mr. Tyabji advanced the 
cause of his client dwells vividly in the minds of those who had the 
privilege of hearing him ón the occasion. - 


In June 1895 Mr. Tyabji was raised to the High Court Bench. 
He was the first Indian Barrister who was selected for the high 
honour in this part of India. The place which he was appointed 
to fill was in no sense reserved for a native of India, and his nomi- 
nation came about by virtue of his merits and standing at the bar. 
The qualities of mind which had secured to Mr. Tyabji a distinguish- 


ed position at the bar were helpful in making him a successful 
Judge on the Bench. 


. “The same mental gift of a strong common sense," remarked 
& leading Anglo-Indian paper, “ the possession of which had dis- 
tinguished him as an able and learned advocate and a leading 
and influential public man, also distinguished him par eacellence 
asa Judge. His knowledge of the principles of English Juris- 
prudence is both vast and profound as is traceable in the many 
learned judgments he has delivered frófrethe Bench, No other 
Judge can show more kindness and . courtesy to: the advocate ap- 
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pearing. before him than does Mr. Justice Budruddin whose judi- 
cial courtesy has by this time became proverbial among the mem- 
bers ofthe Bar. At the same time he is regarded a “ strong” 
Judge—which word,it should be observed in legal phraseology, 
stand for the antithesis of “ irresolute” and “wavering.” And pro- 
bably no higher compliment can be paid toa Judge by the pro- 
fession than that he is * strong'—for there is nothing more unplea- 
sant than a Judge who either does not know his own mind or know- 
ing it makes announcement of it ina halting manner. The whole 
character of Mr. Justice Budruddin Tyabji as& judge cannot be 
better summed up than in the phrase, “ Suaviter tn modo fortiter 


n r6." 


Mr. Budruddin Tyabji was naturally very qujok and impatient 
of temper,and he was often very severe—perhaps tvo severe on 
the advocate that appeared before him,if he suspected that the 
counsel was unprepared or that he was wasting the time of the 
Court either by repetition or irrelevent arguments or statements. 
T hose of the practitioners, however, who had the privilege of know- 
ing the real motives that actuated him and who knew of his unceas- 
ing attempt to control the natural severity of his temper and of his 
compunetion when he had against his own wishes and desires 
caused pain or dissatisfaction were willing to look upon this failing 
with leniency. Atthe same timeit was recognised that his sense 
of justice and absolutely unbiassed mind added to his vast expe- 
rience made it quite safe for any junior to be pitted in his Oourt 
against the leaders of the Bar. 


" Mr. Budruddin inherited from his father his boldness and 
courage. To these he added his independence asa Judge, Inthe 
course of & conversation with the present writer, he once remarked 
that when a case came up before him for adjudication which in- 
volved points of law, he first thought ont his conclusions on general 
principles of law, unfettered by cases this way or that way. And 
then with a view to ensure the correotness or otherwise of his own 
conclusions, he would look into all cases for and against. Some 
of his distinguishing trait4 as a judge were the rapidity with which 
he reasoned out his judgments and the lucidity with which he anal- 
ysed evidence of a most complicated nature and the directness 

6 
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with which he came to his conclusions nou upon facts and law 
as they arose in cases before him. 


On one occasion in a case relating to a Mahomedan Wakf, the 
Advocate-General (Mr. Lang) appeared before him and happened 
to remark that there was not likely to be anyMahomedan authority 
on the point. Mr. Budruddin from the Bench remarked: “ Mr. 
Advocate-General, to say that such a point as this is not covered by 
the reported decisions of Mahomedan law is an insult to the dig- 
nity and the majesty of Mahomedan law”. The Advocate-General 
replied with an apology that he did not mean that there were not 
anthorities on the point, but that they were dificult of access for 
him, 

On another oecasion when he was referred to the evidence of 
some European witness and the evidence of some respectable In- 
dian merchants, was referred to in a derogatory style he came 
down on the counsel and said, “It is an insult to this Court to 
say that the nativus of this country, no matter what their position, 
character and education may be, are always less truthful than 
Europeans. In my opinion Mr——the difference between European 
witnesses and Indian witnesses is this, that the one class will state 
the truth up to the point where their interest does not suffer, whereas 
the other class will often tell lies needlessly and deny facts which 
for the purpose of saving their interest they need not. The 
untruthfulness of the former class therefore, which tells the story 
plausibly as near the truth as possible is much more difficult of 
detection than the latter class. But to say that European witnesses 
do not tell lies is to say what daily experience in Courts does not 
warrant.” 


Mr. Budruddin paid considerable attention to physical cul- 
ture. He had always been a good pedestrian having made walk- 
ing tours in his early days all through Wales, the Lake District 
of England and Switzerland. He also used to ride a good deal 
though he never became an expert in horsemanship as he may be 
considered to have been in mountain climbing. : 


A noticeable habit of his was the*dgily walk from the Court 
house to the end of the Queen’s-road which nothing prevented him 
from taking during the last nine yetrs. 
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The career of Mr. Budruddin Tyabji, whether on the Bench 
or atthe Bar, was eminently successful He was a reliable counsellor 
in cases of doubt and difficulty. His was the ripe wisdom and 
sterling independence and he will for long furnish a model to imi- 
tate for generations to come. 

It is painful to remark thatit has pleased Providence to take 
him away at a time when his services would have been of inestim- 
able value to his country. His death, to say the least of it, is 


indeed a national loss :—Bombay Law Heporter. 


x". 


The Late Sir James Acworth Davies, Kt., Bar-at-law.—In the 
High Court of Judicature at Madras, the following reference was 
made. Owing to the absence of the Chief Justice, Mr. Justice 


Subrahiranig Iyer, said— 

Mr. Norton, Mr. Ramachandra Rao Sahtb, and Gentlemen; —It was with intense 
surprise and sorrow, that we heard yesterday of the death the day before of Sir 
James Davies in London, so soon after his arrival there. When I took leave of 
him but a few weeks ago, he left on me the impression that he was looking forward to 
several years of quiet life and health. I am gure that none of us could have 
thought that the end was so near. I first knew Sir James about thirty years ago 
when he was only an Assistant Collector. Even then circumstances to my notice, 
if I mày be permitted to say so, which clearly were indicative of his singleness of 
purpose, his sturdy independence and of his outspokenness. That these high quali- 
ties ever marked his long and distinguished career in the service all will acknow- 
ledge. Although Sir James saw less in private of the people of this country than 
others, yet that in no way prevented his fully understanding their habits, manners, 
customs as well as their thoughts, and judging of them with perfect soundness. It 
is no exaggeration to say that no J udge ever scrutinised the merits of a cause that 
came before him with greater care and closer attention. Sir James’ keen sense of 
substantial justice was always an efficient safeguard against mere technicalities being 
allowed to prevail, if that could be helped, in any matter that came before & Bench 
of which Sir James was & member. His well-known love of fairplay was likewise 
a protection against a strong party obtaining any undue advantage in the contest; 
and undefended acoused had always full reason to think that their interest would 
be sorupulously taken care of by Sir James. Had the Ohief Justioe not been unfor- 
tunately prevented from being present to discharge our duty to our lamented 
colleague, which devolves upon me, I am sure he would have dwelt, as I cannot, on 
those social qualities of Sir James’ which I believe made him a universal favourite 
of the members of his own community and beloved of them. I have no doubt that 
the news of Sir James’ sudden death will be reoeived throughout the Presidency 
with intense sorrow, and that his name will long be remembered by my countrymen 
, with sincere esteem and respect, I have only to say that the Chief Justice joins 
my colleagues and myself in giving expression to the deepest sympathy to Lady 
Davies, Mr. Arthur Davies, and the other members of the family on this Occasion 
of the heavy bereavement which haf go unexpectedly overtaken them. 
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Mr, Eardley Norton then addressed their Lordships. He said ;— 


My Lords,—There has never been cast upon me & more profoundly melanoholy 
duty than that which I seek to discharge to-day on behalf of the English Bar and 
the Attorneys. The other night we heard by cable of the death in England of Sir 
James Davies, who for so many years and with such conspicuous ability, successfully 
laboured as your Lordships’ colleague to dispense impartial aud even-handed-justice 
in this Court. To-day I am asked by my profession than whom His Majesty’s Judges 
in Madras have no more friendly and disinterested critics to express in such poor 
words as are ab my command the respectful, affectionate and abiding remembrance 
of one who endeared himself as well to their hearts as to their intellects. This is 
not the time, my Lords, when one can almost hear the rustle in this Ohamber of 
Death’s angel-wings, to attempt any catalogue ef our dead friend's virtues and 
capacity, and I think if his spirit could hear it would be glad that Sir James Davies is 
acknowledged to be our friend, But it would be worse than wrong if the Bar did not 
seize their earliest opportunity of publiely conveying their regard for departed 
worth. For in the long history of judicial decent, a docent of which we are all proud, 
Sir James has made a mark conspicuously his own. Although he did not pretend 
to the legal lore of a Scotland, a Holloway or a Muthuswamy Iyer, we gladly 
accord him judicial characteristios of which any Judge may well be proud. As 
your Lordship remarked, Sir James Davies always stripped off the superficial excre- 
scences of every cage and went straight to the very truth of the matter. To do 
that, and to do that without fear or favour is itself, I respectfully submit, a great 

. merit in any Judge and one of which any Judge may well be proud. He hated all 
cant and hyprocrisy: he was an inveterate foe of all fraud, and deceit and his great 
nim was to get at the very kernel of things, If it be high praise to give, it is still 
greater merit to have won the claim to be considered, as Sir James Davies always 
will be considered, a just Judge in the best and highest sense of that word. 


I would wish to add one personal note to what I have said on behalf of my 
profession. Of all those who practised before Sir James Davies, I probably knew 
him lougest and most intimately in his private and domestic life. Under an exterior 
which sometimes pretended to be rough he concealed the tenderest of dispositions 
and a charity which was inexhaustible. No one ever went to Bir James Davies for 
sympathy or support and came away poorer. He gave generdusly both in pugse 
and in advice. No one, no matter how rich he be in friends,—in which respect 
perhaps I am the poorest man in Oourt—but must sorrow at the contracting circle 
and feel an ache for the missing face. More especially does this apply to myself, 
for in all the long 27 years of my practice in Madras Sir James Davies remained 
my firm and faithful friend. Bui whether I view himas a man oragaJ udge, T 

, Wish to join my personal tribute to the feelings which I have been asked to express 
on behalf of the Bar, only adding that to some perhaps and certainly to myself, his 
loss must in all senses remain irreparable. M 7 k 

Mr. O. Ramachandra Row Sahib, on behalf of the Vakils, as a senior Vakil, then 
addressed their Lordships. He wished to asssocigie himself with everything that 
had fallen from their Lordships and the learned Counsel, Mr.: Norton. The news 

“Came gò suddenly on them that they could hardly realise the situation. The indo- 
pendence of character was-his distinctive-feature ;-his-love of -fair-play, to do:justiso 


PARTS IX & x.] TWH -MADRAS LAW JOURNAL. 419 


betweeu man and man was remarkable which endeared him to every one not only to 
those who were connected with the business of the Oourt, but also to the outside 
public. They all really felt that so Brea and good à man had been taken away 
from their midst. 

The Court of Small Ouwses ;—On Mr. J. G. Smith, Chief Judge, taking his seat on 
the Bench of the Court of Small Causes, Mr. Norton, on behalf of the Bar spoke aa 

* follows :— 

Your Honour.—A]l tbe branches of the practitioners have asked me to say a few 
words to you touching the death of our lamented friend Sir James Davies. Possibly I 
am not the fittest person to descant upon his Judicial qualities, for it may be that my 
personal relations with him were so intimate that I may be disqualified from pro- 
nouncing an impartial judgment in the matter, but the public at large and every 
suitor whoever had a case before Sir James Davies will gladly testify to the sturdy 
independence and freedom from all extraneous influence which pervaded everything 
he said or did. One of the various diffloulties that lies between a Judge and Justice 
is the unconscious prejudice which sometimes intervenes to oloud his judgment or to 
mar his views. In this respect Sir James share pre-eminent]y among a long line of 
able colleagues. He was no respecter of persons, all people were the same to him 
when seated on the Bench, and no extraneous influence was every permitted to cloud 
the keenness of his judicial vision or to alter or colour his final pronouncement upon 
the facts. Right or wrong and much more often right than wrong, Sir James’ views 
had the great merit of being entirely his own, and formed upon matters placed before 
‘him. Than that we desire to give no higher praise to any judge, living or dead. 
Whether the case was a second appeal or a criminal revision petition, or some heavy 
matter from the provinces, Sir James bestowed the same eager, intense, enthusiastic 
górutiny in every instance so that the suitor felt even if he disagreed with Sir J ames’ 
views that their expression was absolutely honest. No English Judge whoever 
left these shores, with the exception of Mr. Justice Kernan, took away with him ns 
great a share of the public esteem, of the public admiration and of the public affec- 
tion as did Sir James Davies. I cannot to-day profess to touch upon all the qualities 
whioh were so admirable in our lamented friend, for itis difficult under the pres- 
sure of my own private recollections io do either Sir James or myself justice, I 
“can Bay no more. 


"n «^ % 

- Counsel frightening a young Judge.—O’Connell had to defend 
a prisoner for a capital crime, and the defence was said by the 
attorney to be hopeless. Sergeant Lefroy happened to be acting for 
the judge, who had been suddenly indisposed, and being then 
young and his character known to O’Connell, the latter purposely 
put several inadmissible questions to the witness, which of coarse 
"were objected to by the opposite counsel. The Sergeant at last 
rather peremptorily stopped farther questions of the same kind, 
-Q'Gonnell then: with gteat warmth said, “ As you refuse me per- 
mission to defend my client, I leave his fate in your. hands—his 
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blood be on your head if he be condemned", He left the court at 
once with majestic stride, in a huff, and paced up and down out- 
side the Court for half an hour, At the endof that time 
his attorney rushed out of Court exclaiming, “ He's acquit- 
ted! he’s acquitted !” This stratagem was successful and O'Connell 
with complacency told his friends that he had intended to throw 
the responsibility of the conviction on the judge. 
"m 

A Judge rebuked for his rebuke,—Lord Ellenborough presid- 
ed at a trial of the publishers for a newspaper libel, Mr. Brougham 
being their counsel, who made a fervid address in their behalf, 
The Judge in summing up remarked that the defendant’s counsel 
had imbibed the noxious spirit of bis client, and had inoculated 
himself with all the poison and virus of the libel, Mr. Brougham 
when his client was broaght up for judgment, thus complained 
of these animadversions. “My Lord, why am I thus identified 
with the interests of my client? I appear here as an English 
advocate, with the privileges and responsibilities of that office, 
and no man shall call in question my principles in the faithful 
and honest discharge of my duty. It is not assuredly to those only 
who clamour out their faith from high places, that credit will be 
given for the sincerity of their professions", The Judge discreetly 


. remained silent, 
x 
4 % 


A Judge shaking hes head at a proposstton.— When Lord Mans- 
field once exclaimed to Mr, Dunning, ashe was laying downa 
legal point, * Oh, if that be law, Mr. Dunning, I may burn 
my law books!’ Better ee them, my Lord,” was the ready 


retort. 


In a similar manner, an Irish Judge shook his head as Mr. Cur- 
ran wad elaborating one of his points to a jury. “1 see”, 
said Mr. Curran, “ I see, gentlemen, the motion of his Lordship’s 
head ; common observers might imagine that it implied a difference 
of opinion, but they would be mistaken, It is merely accidental, 
.Belisve me, gontlemen, if you remain here many days,you will your- 
selves perceive that when his Lordship shakes his head theres 
nothing in it! —Phillips Curran, 57. Hm 


* 
** 
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- Judge calling to Counsel “Stop?” —Sir O. Crosswell when 
judge, used sometimes a very haughty and contemptuous tone 
towards counsel, and one|day, while taking down notes of the wit- 
ness’s evidence, had occasion to call out ‘frequently, as judges 
often do, to the counsel to “ Stop"—so that he might have time to 
bring up his notes of what witnesses say. Ho called out * Stop" so 
often and so offensively and, as was generally thought,unnecess arily, 
that at last counsel went on without attending to it, The Judge 
then addressed the counsel by name, and complained that he went 
on too fast, and did not give time to take ‘the evidence down in 
writing, and asking if he did not hear the call to stop. To which 
the counsel blandly retorted, “Oh, my Lord, I thought your Lord- 
ship had been calling to the usher of the Court.” 

"UT 

A Judge who was the: common friend.—Mr. Beaumont Hot- 
ham was appointed a judge, being thought by his contemporaries 
not very fit for that office, and yet he continued a judge for thirty 
years, He had had little experience atthe Bar, but had much 
. good sense and most courteous and obliging manners. His know- 
ledge of law was so scanty thatif any difficulty arose he was in the 
habit of recommending the case to be referred to arbitration, thus 
acquiring among the wags of Westminster Hall the nick-name 
of “ the common friend." 

| x a 

A Conscientious Judge.—Mr. Justice Lawrence was famed for 
his courtesy and conscientionsness. By æ codicil to his will, he 
‘directed the costs of an action to'be paid to a certain litigant who 
had been defeated in an action tried before him, and on which oces- 
sion the judge considered that he had decided wrongly, thereby 
causing the loss. 


* 
+ + 


A Judge turning it over in what hess pleased to call Ris mind,— 
When Lord Westbury was at the bar, he had occasion to appeal 
against a decree of a Vice-Chancellor, and was commenting on that 
decree with great scorn and tearing it to tatters before the Court 
of Appeal, After having forcibly destroyed the decree, and all the 
grounds on which it rested, Mr, Bethell added this: “And yet this 
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professes to be a decree made by Honour after the most-mature 
reflection, and after turning it over and over in what he ŝis pleased 
to call his mind.” E B 
, i ae ; 
Judge mimicking Judge.—Lord. Loughborough was felicitous 
In mimicking the self-laudatory style of Erskine, “The egotism 
of that pleader,” says Miss Burney, “ is proverbial, and. so happily 
was his manner hit, rather than caricatured by the Chancellor 
Loughborough that the audience deemed his inventive faculty a. 
mere exercise of memory. Giving an account of a supposed public 
meeting, Erskine, he said,opened to this effect! ‘As to me, gentlemen, 
I trust [have some right to give my opinion freely. Would ye 
know whence my title is derived ? I challenge any man among you 
to inquire! If he ask my birth,—its genealogy may dispute with 
kings, Ifmy wealth, it is all for which I have time to hold out 
my hand; If my talents—No. Of these, gentlemen, I leave -you to 


judge for yourselves |" 


In Scotland Lord Cullen while at the Bar was so perfect a 
mimic that he could personate allthe leading counsel and every 
judge on the bench, and hit off the peculiarities of each so that 
everbybody roared with langhter at the performance. 

x^ x "M 

Counsel insisting on being heard by Judge,—Lord Manners, 
Lord Chancellor of Ireland, stopped several of the many counsel, 
in a Chancery suit by saying he had made up his mind, He, in 
fact, lost his temper as each in succession rose and he declined them 
in turn. At last O'Connell, one of the unheard counsel, began in* 
his deepest and most emphatic tone, “Well then, my Lord, since your 
Lordship refuses to hear my learned friend, you will be pleased to 
hear M E," and then he plunged into the case without waiting for 
any expression, assent or dissent, or allowing any interruption 
On he went;discussing and distinguishing and commenting and quot - 
ing, till he secured the attention, and evidently was making an 
impression on the unwilling Judge. Every five minutes O'Connel] 
would say, “Now, my Lord, my learned young friend beside me 
had your Lordship heard him, would haveinformed your Lordship, 
in a more impressive and lucid manner than I can hope to do, &c., 
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&c., until he finished a masterly address, The Lord Chancellor 
next morning gave judgment in favour of O'Connell's client.—26 
Flanaghan’s Irish Chancellors. 

* * 

A generous Judge.—An action on an attorney's bill was tried 
before the Chief Justice Sir James Mansfield, and on a reference 
of several bills of costs being pressed,the plaintiff, an attorney, refus- 
ed to refer the case to arbitration unless his charge of 3s. 4d. for 
a letter was previously agreed to be allowed; but which the defen- 
dant pertinaciously refused, Upon this the Judge facetiously 
declared that rather than the cause should not be referred he would 
himself pay the 3s. 4d. and which he instantly did. The parties 
' then being ashamed of their ill-judged pertinacity, immediately 
referred the cause generally to the arbitrator. e 

x" 

A Judge incautiously drawing attention to his shoes,—Lord 
Kenyon, who was penurious and used to have his shoes very fre- 
quently soled and patched, was trying a case and sitting on the 
Bench, so that his shoes aud their good qualities were visible to all 
in Court, An action for breach of contract to deliver shoes which 
were soundly made was tried before him, and much turned on the 
quality of the shoes supplied. The Judge, by way of clinching 
the witness, suddenly asked, “wore the shoes anything like these?” 
pointing to his own. The witness at once replied, “No, my 
Lord, they were a good deal better and more genteeler" (Great 
langhter in which the Judge joined), 

. kk 

Judge too loqguactous,—Lord Jeffrey when appointed a Judge 
of tho Scotch Court of Session was distinguished for his loquacity, 
and it was difficult to say whether the Judge, or the Counsel, argued 
the case, On one occasion an eminent Counsel had a judgment of 
Lord Jeffrey’s to advice upon as to its soundness and whether there 
was a good ground of appeal, The judgment began in the usual 
form. “The Lord Ordinary having heard Counsel,” &c., the opinion 
of Counsel was to this effect, “The Judgment is quite right, except 
that it should have commenced” Counsel having heard the Lord 


Ordinary, éc., $c? . 
7 
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Judge allowing Counsel to talk nonsense.—Lord Chancellor 
Macclesfield was, during that part of his career when he was a 
common law Judge, never suspected of any sort of corruption, and 
the only charge brought against him was of having been sometimes 
rather discourteous to the Bar. This, according to Lord Campbell, 
“is not enough to lower him in our estimation.” Lord Campbell 
adds: “Although I can conceive no more striking proof of a 
menn spirit than for a barrister, when put upon the Bench, really to 
behave w.th insolence or ill-temper to his former competitors at the 
Bar, ibis rather difficult for a Judge altogether to escape the im- 
putation of discourtesy if he properly valuos the public time ; for 
one of his duties is to render it disagreeable to counsel to talk 
nonsense !’—4, Camp. Chane, 512. 

x" % 

Chief Justice Parsons, the American J udge, was considered 
very strong and somewhat overbearing on the bench towards 
counsel, One day he stopped Dexter, the eminent advocate, in the 
middle of his address to the Jury on the ground that he was urging 
a point unsupported by any evidence, Dexter hastily observed, 
“Your Honour did not argue your own cases in the way you 
require us to do.” “ Certainly not,” retorted the judge; “but 
that was the judge’s fault, not mine.” 


* 
x % 

Judge favouring Cownsel.—Chief Justice Parsons, the American 
Judge, was domineering towards counsel. It is said that an old 
lawyer who practised before him falling ill, handed over his Cases 
to a young lawyer, Mr, Elijah Mills, advising the latter to engage 
senior counsel, and also giving him a letter of introduction to the 
Chief Justice, The Judge being asked by Mr. Mills as to the merits 
of the different seniors with a view to retain one, said: “I think, 
ùpon the whole, that you had better not employ any one. You and 
loan do the business about as well as any of them.” This hint 
being acted on, Mr. Mills turned out to be very successful, 
and at the close of the sittings called on theJ udge to pay his 
respects, A senior lawyer then leaving the, Judge, on recognising 
the new caller, and suspecting the bond of union between him and 
the Judge, delivered this Parthian shaft on retiring: “Iam not 


LÀ 
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sure, Judge, of attending court at all next term. I think of send- 
ing my office boy with my papers. You and he together will do 
the business full as well as I can." 


x % 
A Judges Library.—Lord Campbell said that a modern 
deceased Lord Chancellor was said to have collected a very com- 


plete law library by borrowing books from the Bar which he forgot 
to return.—1 Camp. Chanc., 226. 
x % 

Judge and his arbitrary power,—A judge can scarcely help 
having & large discretion and sometimes this quality has been 
severely criticised as if 16 were a source of danger. “The discre- 
tion of a judge is said to be the law of tyrants ; it is always unknown ; 
;t ig different in different mon; it is casual, and depends upon 
constitution, temper, and passion, In the best, it is oftentimes 
caprice; in the worst, it .8 vice, folly, and passion to which human 
nature is liable.”—Per Lord Camden. 


) 


* 
* * 


Judges and their Pensions.—Lord Loughborough was the first 
Lord Chancellor who had a retiring allowance by Act of Parlia- 
ment, Each Lord before that time made a bargain with the 
Prime Minister, and often made a very hard one, stipulating for 
a present sum and sometimes for a retiring allowance also, or 
reversions of offices to sons. , 

* The present arrangement of the retiring allowance of £5,000 
a year was made by Lord Brougham.—2 and 8 W. 4 C. 122. 


* 
x * 


The Judges and Law Officers’ salary in 1616.—“ The following 
were the salaries of the law officers of the Crown in the year 
1616 :— 


£ s, d. 

Attorney-General jas ies . 8100 8 

Solicitor-General ,,. == d . 70 00 

. King's Bergeant sa 3s ,. 41 6 10 
m. King's Advocate. Pe v s... el 20 0 Q 3 
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. “The salaries of the Judges show. that they must have 
dépended a good deal on fees :— 











£ s. d. 

Sir E, Coke, Lord Chief Justice of England... 224 19 9 

Circuits i "E T . 98 6 8 

258 6 5 

Puisne Judges of King’s Bench and Gommon | 

Pleas HA - a ... 188 6 8 

Besides Cirenits... "e T . 88 0 8 

221 18 4 

Chief Justice of Common Pleas... .. 194 19 9 

Chief Baron  ... iui TY .. 188 6 0 
Puisne Barons |... d js 188 6 8 

Judge on Norfolk Circuit Ps .. 12 6 8 


“The usual amount of honoraries to counsel in this reign I have 
not been able to ascertain, From an entry in the Parish books of 
St. Margaret’s, Westminster, it appears that in the reign of 
Edward IV they paid ‘ Roger Fylpott, learned in the law, for his 
counsel, 3s. 8d., with 4d. for his dinner,"—9 Camp, Lives of 
Chanc,—848, 
*% i 

A Judge’s father compared with the son,—Justico Willes, the 
son of Chief Justice Willes, had an offensive habit of interrupting 
counsel. On one occasion an old prattitioner was irritated by 
this practice to retort sharply, and ended by saying that “ Your 
Lordship doubtless 'shows greater acuteness even than your 
father, the Chief Justice, for he used to understand me after I had 
done, but your Lordship understands me even before I have begun,” 


x* 
** 
A Judge never giving his reasons. ]iord Mansfield, when a 


friend of his own was appointed Governor of a West India island, 
and complained that he would have also to sit as a judge and. 
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‘decide cases, which he dreaded, advised him to decide according 
to his notions of common sense, but never to give his reasons ; 
for, said he, “ Your judgment will probably be right, but your 
reasons will certainly be wrong.” Many years afterwards, Lord 
Mansfield while sitting on Privy Council appeals, had a judgment 
of this Governor brought before the Court, which seemed so absurd 
in its reasons that there was a serious clamour for a recall of 
the Governor, as incompetent. It was found, however, that the 
decision itself was perfectly right. It appeared that at first the 
Governor acted on Lord Mansfield’s advice by deciding without 
giving reasons ; and finding that he acquired great reputation by 
these decisions, began to think himself a great lawyer, and then 
gave his reasons at length, which had the result above mentioned 
—2 Camp, C. Je. 578. : 
xk 

A Scotch apprentice Judge—In Scotland, when a Judge is 
appointed, heis made to try his hand for a day in deciding some 
cause after hearing the arguments, so as to show that he is fit for 
the office. He is called during this day Lord Probationer. His 
opinion is sometimes overruled as was the case when Lord Jeffrey, 
in 1884, decided his first case. ln former times a Mr. Patrick 
Haldane was nominated by George I, but after trial the Court 
rejected him as unfit. This led to a statute being passed under 
which the present mock system exists, which resembles the election 
by Conge'd'elire of a bishop, the Judges having no longer a power 
to reject the nominee of the Crown, 


ni . "um 


How a Judge got a fine Hstate,— Aubrey tells this story of 
Chief Justice Popham: * Sir Richard Dayrell of Littlecot, in the 
county of Wilts, having got his lady's waiting woman with child, 
when her travail came, sent a servant with a horse for a midwife, 
whom he was to bring hoodwinked. She was brought and laid 
the woman; but as soon as the child was born she saw the 
knight take the child and murther it, and burn itin the fire in 
the chamber, She having done her business, was extraordinarily 
rewarded for her paine, and went blindfold away. This horrid 
action did much run in her mind, and she-had a desire to discover 
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it, but knew: not where it was. She considered with herself the 
time she was riding, and how many miles she might have rode at 
that rate in that time, and that it must be some great person’s 
house, for the room.was twelve feet high and she would know 
the chamber’ if she saw it. -She went to a justice of peace, and 
search was made, The very chamber was found, The knight was 
brought to tryall; and to be’ short this Judge had his noble-house, 
park, and manor, and (I think,) more for a bribe to save his life. 
Sir John Popham gave sentence according to laws, but-being a 
great person and favourite, he procured a nolle prosequi.” 


x" 

Lord Hales dewterous dealing with bribes.—A gentleman in 
the West of England, who had a deer park, was in the habit of 
sending a buck as a present to the Judges of Assize, and did the 
same when Lord Chief Baron Hale came on circuit, although a 
cause in which he was plaintiff was coming on for trial. The 
cause being called, the following extraordinary dialogue took 
place :— 


. Lord C. Baron.—'' Is this plaintiff the gentleman of the same 
name who has sent me venison ?” 


J'4dge's servant.—'' Yes, please you, my Lord." 


Lord C. B.—'' Stop a bit, then, Do not yet swear the Jury. I 
cannot allow tLe trial to goon till I have paid him for his buck.” 


Plaintif.—“ I would have your Lordship to know that neither 
myself nor my forefathers have ever sold venison, and I have 
done nothing to your Lordship which we have not done to every 
judge that has come this circuit for centuries bygone.” 


Magistrate of the County.—T can confirm, what the gentle- 
man says for truth, for twenty years back." 


Other Magistrates.—“ And we, my Lord, know the same,” 

Lord C. B.—“ That is nothing to me, The Holy Scriptures say, 
“A gift perverteth the ways of judgment; I will not suffer the 
trialto| go on till the venison is paid for. Let my butler count 
down the full value thereof," |. -e 2 | 


PARTS TX & x, | THE MADRAS LAW’ JOURNAL. 429 


Plointiff.—“ I will not disgrace myself and my ancestors by 
becoming a venison butcher. From the needless dread of selling 
Justice, your Lordship delays it, I withdraw my record,” — 
Camp, C. Js. 508. 

x^. 

The Judges incorruptible—At the Assizes in Cardiganshire 
in 1882 the defendant in an action sent a statement of his case, 
with a ten pound note enclosed, addressed to Mr. Justice Alderson, 
at his lodgings. When the learned Judge next day took his seat 
on the Bench, he mentioned what he had received the evening 
before, and declared his intention of placing the letter in the 
hands of the Attorney-General for the purpose of a prosecution 
against the offender. It was, however, intimated to him that the 
offence had been the result rather of ignorance than of crime, and 
the Judge, having returned the money, and censured the defen- 
dant, agreed to allow the matter to drop.—2 Law and Lawyers, 
128. 


* 
* * 


~ A Judge treated as a Cipher.—Lord Kenyon, alihcugh ho had 
been told that Horne Tooke, when sued for Mr. Fox’s costs 
arising out of an election petition enquiry, was to attend as his 
own counsel and to make a “ terrible splash” said in @ sharp, con- 
temptuoug tone, * Is there any defence?" 


Horne Tooke (taking a pinch of snuff, and looking round the 
Court for a minute or two): “ There are three efficient parties en- 
gaged in this trial—you, gentlemen of the jury, Mr. Fox and 
myself, and I make no doubt that we shall bring it to a satisfactory 
conclusion. As for the. Judge and the crier, they are here to 
preserve order; we pay them handsomely for their attendance, 
and, in their proper sphere, they are.of some use; but they are 
hired as assistants only ; they are not, and never were, intended 
to be the controllers of our conduct. Gentlemen, I tell you there 
is a defence, and a very good defence, to this action, and it will 
be your duty to give effect to it? &c. &c. — 


E. 
oe ax ox 


Quoting opinions-of Judges when at the Bar-~—Lord Mansfield's 
fame was said to be shaken by- what- took place on the famous 
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conveyancing caso of Perrin v. Blake. When this case was 
decided in the King’s Bench, the Chief Justice and the Court hold 
that. on the construction of the will John Blake took only an estate 
for life, Fearno, the conveyancer, published a letter producing a 
copy of an opinion of Lord Mansfield when at the bar that Blake 
had an estaie tail. Justice Buller afterwards, as well as Lord Mans- 
field himself, denied he had ever given any such opinicn and said 
he had copies of his opinions and they were to the contrary. 
Fearne rejoined that the great conveyancer Bond used to tell his 
pupils that he had seem the original case for opinion, and Mr. 
Murray’s opinion which he entered in his books to the effect that 
Blake had an estate, Fearne said it was impossible that Bond could 
have beon mistaken in such a matter, It was thought by many 
people of that time (1700) that the conveyancer triumphed, and 
that Lord Mansfield’s copies of cpinions were fictitious. Lord 
Campbell thought that possibly, in the hurry of business, Mr, Murray 
had given opinions both ways, and forgot all about it, The 
decision of the King’s Bench was reversed by the Exchequer 
Chamber, but it long afterwards remained with many a moot 
question which of the two constructions of that will was correct, 
An appeal was brought to the House of Lords, where it was thought 
that Lord Mansfield’s opinions would be re-established. But the 


parties, fearing the result, compromised the matter—26 Camp. 6 
C. Js. 434, 


* 
x 3x 


By Thumb Prints—How a Murder Mystery was cleared Up.— 
Gordon Sheldon swung himself down tho steps of the Pullman and 
cast a searching glance about the station platform. Besides one or 
two strangers seeking friends on the incoming train, there was only 
the usual group of station loungers, who seemed to eye him more 


curiously than even his six months’ absence from town warranted. 
Elizabeth was nowhere in sight, 


For a moment he stood there undecided, then old Gailbraith, 
the station master, stepped up to him, “I wish you'd come into 
the office a moment, Mr. Sheldon,” he said quietly. “ I guess you 
ain't heard the news; it’s better told in here.” 


“Nothing the matter with Miss Melden, is there?” he 
demanded, as he followed the old man acrogs the station platform. 
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“Not to her,” said Gailbraith, “leastwise she ain't hurt in 
body, though I’m sure she'd rather it had happened to her.” 


They had reached the door of the tiny office and after a 
moment's fumbling with the key the old man threw the door open 
and led the way in. Sheldon grasped him by the shoulder. 


“Tet me know the worst at once,” he cried, as the other shut 
the door. “Tellme, what is the matter ?” 


“ Ned Melden was convicted of murder in the first degree this 
morning," was the answer. “Miss Elizabeth fainted and I guess 
she isn’t able to send anybody for you. She was clean beat.” 


For a moment Sheldon's face went white. From his earliest boy- 
hood Ned Melden had been his chum. Tt was with an effort that 
he collected himself, but when he spoke it was quietly. 


“Tell me all you know,” he commanded, “It will save his 
sister that much." 


Gailbraith pushed a chair toward him and mechanically he 
sank into the seat. Gailbraith took the well-worn revolving chair 
at the tiny desk and swung about in it, facing Sheldon, 


“ John Crostic was found dead in bed three months ago,” he 
said. “ His throat was cut from ear to ear, and while there wasn’t 
any real clue, they found a lot of finger prints on the sheet and 
the bed, and some chaps from the city came up and showed how 
there wasn’t anybody what had a thumb like that but Ned Melden, 

“The jury sorter believed that there had been some mistake 
somewhere, but it was shown that Ned and the old man had had 
a fight of some sort; not with fists, you know, just loud talking, 
and the judge sorter told the j jury that they'd just have to say as 
how Ned did it." : 


“ And he was sentenced this morning,” mused Sheldon, “and 
all the time I was away I might have been here helping him," 

“Tain’t too late," comforted Gailbraith, “ They're going to 
have another trial." 


Sheldon shook the old man’s hand and left the narrow enclo- 
sure. He felt that he must see*Hlizabeth as soon as possible, He had 
no home ties and he turned at once to her. He mounted the short 
flight of steps to the Melden’s front door, . . 

8 


o 
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Hannah, the faithful old nurse, cautiously opened. the door 
on the chain, but when she saw that it was Sheldon and not one 
of the city reporters, she hastened to fling the door wide open. 
She motioned with her head toward the parlour and Sheldon’ passed 
n. 


^ 


For a moment he could make out nothing in the darkened 
room, then he became awaro of a huddled little figure on the divan, 
He went toward tho corner. 


“ Bessie,” he called softly. 


With acry the girl sprang to her feet and threw her arms 
about him. . 


* Oh, Gorden,” she BOPBU “I was afraid you would come 
too late.” | 


 * Why didn’t you cable me?" he demanded. “ I could have 
come as soon as this happened,” 


| “We did," she sobbed, “ We cabled and Eoi again and 
again." 
“ It was all the fault of the service,” he cried. “ Out there on 


the west coast communication js not good after you leave the shore, 
I did not get a letter for weeks and weeks,” 


“ And now—poor Ned,” she said, her sobs breaking out afresh, 
«í They will hang him in spite of all the truth,” 


Hannah came in and motioned him out, With the promise 
that he would be in later, he turned away and softly left the room, 
At the gate he paused for s moment, undecided, then he turned 
up the street and presently sat in consultation with the lawyer 
who had handled the case. 


“Tt was purely upon circumstantial evidence that Ned was 
convicted,” explained Twining, * but it was evidence so clear that 
only a jury of his friends would have stood for acquittal. They 
were just about ready to do that, but the charge was so strongly 
against Ned that they had to bring a verdict of conviction.” 


« Was it only the finger prints?” aad Sheldon. 
Twining shook his head. . E «. Pa 
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It was a sad welcome Ned could offer ae he thrust his hand 
through the grating, bub Sheldon gave no sign of his hopelessness. 
and he left the boy heartenéd by the sbonget that Sheldon, would 
handle the appeal himself. 


He had another call to "make istos he could turn to his 
home. Twining had told him that Tom Lane had made & study 
of finger print identification and had helped the prosecution. 
Sheldon disliked Lane, but he wanted to have a look at the slides. 
Presently he found himself in Dr. Lane’s office. examining the 
prints that had jeopardized a man’s life. 


‘That scar on the thumb was a bad thing for Ned,” errs 
Lane as he held a slide to the sight and superimposed another 
upon it. That seemed to carry more weight with the jury than 
the fact that no two finger prints were ever found to be exactly 
alike. 


* Ned might as well have written his autobiography on ihe 
sheets as to have permitted these printe to be made." 

“Tt looks pretty bad," assented Sheldon. “ Pm much i d 
to you, doctor.” NEN 

“Not at all,” was the effusive reply. “Fm only too sorry 
that, I contributed in part to Ned’s conviction.” 


-& May I take one of these ?” he asked as he fingered the 
photographic slides made from the stained bed linen.. With a 
gesture of assent the physician handed him two of the slides, and 
with these in his pocket Sheldon hurried down the steps. 


- He stopped in at the Melden home on his way to his rooms 
and left an assurance of progress that cheered Elizabeth immensely. 
Then he made a few purchases | at the drug store and hurried to 
his rooms. -  . 


Twining had sent over a transcript of the testimony of the 
trial and late into the night Sheldon worked. 


Tt was well after I went at last he took the picture of Eliza- 
beth from his bureau and daid it against his cheek as he murmured 
softly : “ Its all right, little woman, we'll have that double wed- 
ding in the fall instead of- a funeral.” 08 4 
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He had an interview with Elizabeth in the morning, after 
which she dried her tears and shocked her friends by merely 
smiling mysteriously when the subject of Ned’s trouble was 
broached. It was said that a retrial would be granted on the 
ground of new evidence discovered. 


Ned, too, seemed to cheer up after his visit, and presently the 
Crostic case was lost to popular interest, through the rumour of a 
burglary in which the finger prints indicated that a ‘prominent 
citizen of Fairville was implicated. He stoutly protested that he 
had been at a public dinner and had gone straight home from 
there ; but his wife was out of town, he could prove his statements 
by no one, and in tho end he was placed under arrest and held in 
heavy bail. à 

The court calendar was not a heavy one, and in due course 
the case of the People es. Edward Melden was called. The 
district attorney, who was up for re- election, proclaimed the fact 
that he had several new bite of evidence to place before the court, 
and smiled triumphantly as he thought of the prominence the trial 
would gain for him. Sheldon said aus, and — had 
made no effort to work up & case. 


It was agreed that this, perhaps, was wise, but it was pointed. 
out that he might at least have tried to free his friend. There 
were some steps that might have been taken that he entirely 
ignorod, | 


“The first day of the trial was devoted to a roview of the case 
by the prosecution. It was shown that there had been a misunder- 
standing between the two men, and that Mr. Crostic had declared 
that he would never give his consent to Melden’s marriage with 
his daughter. There was evidence that Melden’s whereabouts on 
ihe night of the murder were not known, and the proprietor of the 
resort where Ned had said he had been robbed and assaulted 


brought half a dozen employés and SENS to show that Ned 
had not been there. 


The case looked very black when Sheldon rose to address the 
Court. He admitted that there wag no evidence with which to 


- 
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controvert the theory that- it must have been the finger prints of 
Edward Melden that had been found beside the murdered man. 


He called Thomas Lane as his first witness, and the Court 
attendants began to pass around the room drawing down the 
heavy shades that served to darken the room when the lantern 
was usod. Sheldon waved them aside. 


© At present I do not desire to use the lantern,” he said, 
quickly. I wish to interrogate Dr. Lane on other matters.” 


Lane had figured so prominently as one of the expert wit- 
ness that ithad been suggested that of course Sheldon had called 
him to the stand to controvert his own testimony. The first ques- 
tion fell upon the ears of the spectators as a shock. 


“I wish to ask you,” said Sheldon, “if your relations with 
the deceased Mr. Crostic were pleasant ?” 


“ Entirely so” said Lane. “I do not know why they should be 
otherwise.” 


14 


“Ts it not a fact that you proposed marriage to Miss Crostic 
some time ago ?” 2 


“I did” 


* And were told that she was already engaged to marry the 
defendant ?” 


* I believe the answer was something of that sort,” was the 
reply, in a tone so low that those at the rear of tho room could not 
“catch the answer. 


* And was it not you who told Mr. Crostic that the accused had 
been a frequenter of a certain disreputable resort in the city ?” 


Lane shifted uneasily in his seat, while the judge’s gavel tap- 
ped incessantly for order to still the buza of conversation, The 
prosecution objected to the question, but the judge sustained Shel- 
don, and finally, in a halting manner, Lane spoke. 


“I might have eaid that I did not think that Melden had 
done sowing his wild oats,” he said, “I think I did not mention 


any particular resort," ° a 
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* a the prisoner has said that Mr, Crostic said you were his 
accuser,” N^ d 


* I know nothing of that,” was the defiant answer, “Mr. Cros- 
tic cannot speak for himself." 


* Where were you on the night of the murder?" 


“ At my office all the evening. Ihad occasion to call up several 
persons on the telephone. They can substantiate my Beare 
if that’s what you are driving at.” 


“That will be all,” said Sheldon. Then he asked that the room 
might be darkened, and called tothe stand one of the police 
experts who had already testified for the prosecution. 


“You have told the Court," began Sheldon, “ that there can 
be no possible error in the identification of the thumb marks found 
upon the sheets of Mr, Crostic’s bed with those of the PORN 
That is so, is it not ?” 


“Entirely so," was the confident reply. “No two thumb 
marks are ever exactly alike, The prints on the sheet are remark- 
ably clear. There is no room for error ?” i 


“I wish you would make a print of my thumb,” said Sheldon. 


The expert handed down a glass slide, and presently. threw 
upon the screen the result. 


“That is not in the least like that of the accused ?” ‘said Shel- 
don, questioningly. E 


“ Not in the least,” was the prompt reply. “ Even a layman 
can seo the difference," 


“ And yet,” said Sheldon, “ if you will let me have another 
slide——.” He pressed his thumb upon the glas and presently it 
was flashed upon the screen. 


A gasp ran through the room-as it was realized that the two 
prints were entirely unlike. : | 


“ Is that like the other ?”. domnia Sheldon, smilingiy. The 
expert shook his head. 2 i 
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. «Not a bit like it,” he admitted. . 


“Ts it like the print you made of the hand of Herman Battle?” 
asked Sheldon. 


l The expert fumbled in his case, and presently threw a second 
print on the screen. They were identical. l 


« Let’s have a third trial,” suggested Sheldon. * Be particular 
to see that the glass does not pass from your possession.” 


Every one in the court room pressed forward in his seat to see 
the test. Presently, this, too, was thrown upon the screen. 


“ Tg not that the print of the accused’s thumb ?” he asked. 


The crowd exclaimed with excitement. Even to the scar, the 
print was the same. 


* That is the print of the prisoner's hand” agreed the expert. 
« T would know it now among a thousand.” 


* And yet the prisoner has not left the doc ti reminded 
Sheldon. 


«I cannot understand it,” was the puzzled response. “Tt 18 
not reasonable that you should be able to change the prints 
at will.” d mE 


“Tf we may have a little light Iwill enlighten the court,” was 
the response. “ Itis all perfectly simple.” 


In the stillness the green shades were sprung Up with a snap 
that sounded like a roar. Fora moment, every one blinked as the 
strong light blinded their eyes. Sheldon turned towards the jury 
box. 


“You will recall,” he began eventually, “ that some few weeks 
ago an estimable citizen of this town was actused of burglary. A 
safe had been drilled open, and on the window sash were found 


prints of a finger stained with oil and the dust from the boring. 


_ * These prints were found to be those of Herman Battle, who 
is now waiting trial for that offence,” 


« Mr. Battle was not near the scene ofthe alleged burglary 
that night. He was an old friend of the accused’s father, and con- 
sented to aid ns in’ 4n experiment. Because no finger print is 
ever duplicated by Nature there has existed no doubt but that Mr. 
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Battle was the offender, and yet the real offenders, if they are 
such, are Mr, Twining, -junior counsel in this case, Miss Crostic, 
Miss Melden, and myself. 


_ “It was desired to show that while the peculiar markings of 
the cuticle of the hands is never exactly duplicated, it is 
entirely possible to take advantage of this fact to fasten upon an 


entirely innocent person the blame for a orime. 


“ Itis well known that for several years Dr. Lane has had a 
fad for studying finger print identifications, He has been called 
as an expert witness in numerous cases in this ard other states, 
and it was to him that I first turned for information when I return- 
ed home and found that the accused had been put in jeopardy of 
his life on account of a few finger prints on a bit of cloth, 


“ But I'also found that Dr. Lane carries his studies further 
than most. He not only makes collections of prints, but of the ' 
fingers making these prints, 


r 


“He did not call my attention to them, but I perceived that 
he had a large collection of casts of hands. From the accused I 
learned that he had given Dr. Lane permission a few months ago 
to make a cast of his hand, but that only the thumb had come out 
clearly. 


“ From the experiments I made I found that it would’ be en- 
tirely feasible to reproduce these casts in other maberials than plas- 
ter—in the composition used by printers to ink their forms, for 
instance. 


“ The prints made by me before the Court were made from * 
these casts, just as were the prints on the linen placed in evidence 
Dr. Lane has admitted upon the stand that he was refused by Miss 
Helen Crostic when he made a proposal of marriage to her. With 
her father dead and her lover hanged for his murder, there might 
have been a possibility of her reconsidering her determination, 


“At the same time Lane supposed that the death of My. 
Crostic would free him from the payment of certain obligations he 
contracted and which he supposed were in the possession of the 
deceased, though in point of fact they are in my safety deposit 
box in the..ciby;. ZEE EE NE EO bs edu ee 
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* He prepared a composition stamp and carefully left behind 
the evidence that would incriminate his rival, while he established 
a telephone alibi. I demand the arrest of Thomas Lane for the 
murder of John Orostic.” 

All eyes were turned on Lane, who sat at the rear of the room. 
One of the Court attendants went over to him and laid a hand on 
his shoulder. As he did so the body lurched forward and fell to 
the floor. Another physician sprang forward and bent over the 
body for an instant. 


“ Hydrocyanic acid,” he said tersely. “ Pure Prussic acid. The 
man died instantly.” 

The judge glanced at the prosecuting attorney. The latter 
nodded, the judge’s gavel fell. 

“ The prisoner is discharged," he said shortly. “The case has 
been taken to a higher Court. 

While the spectators rushed out to be the first to tell the 
news, Sheldon went towards Ned. Their hands clasped in silence 
as they stood there for a moment. 


« I feel almost like a murderer,” said Sheldon wearily. “ Let 
us go to Elizabeth. I need her."—The Law Students! Helper. 
* 


Lawyers Liability to Client. —The lawyer misrepresents ihe 
law to his client, The client sustains loss by his misrepresentation. 
Has the client an action against the lawyer ? 

An attorney is responsible to his client only for the want of 
ordinary care and ordinary skill and reasonable diligence. He is 
not answerable for every error or mistake, and he should not be 
held liable in cases of reasonable doubt. It would be extremely 
difficult to define the exact limit by which the skill and diligence 
which an attorney undertakes to furnish in the conduct of a cause 
is bounded, It may be said, however, that an attorney is liable for 
consequences of ignorance or non-observance of the rules of prac- 
tice, for want of care in the preparation of the cause for trial, or 
of attendance thereon with his witnesses, and for the mismanage- 
ment ofa cause as is usually and ordinarily alloted to his depart- 
ment of the profession, He is not answerable for error in judg- 
ment upon points of new occurrence, or of nice and doubtful con- 
struction, or of such as are instructed to one in the higher branches 

9 
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of the profession of thé law. It has been ruled that attorneys are 
not liable for mistakes on difficult points at law, or where there is 
a reasonable doubt in a case. The question usually is, whether a 
proceeding has failed by reason of the negligence of the attorney. 
What is so doubtful as to exonerate him on mistaken construction 
is for the Jury to decide. An attorney is generally liable for blun- 
ders in process, and for all blunders and omissions in the conduct 
of the formal proceedings. It has been said that if a person not 
legally authorized to practice law is employed to conduct a suit, 
he is not legally responsible to his employer for loss sustained by 
the latter in consequence of the former's ignorance, Of course, if 
a misrepresentation or blunder is intentional, there is no doubt 
of the right of the ‘client to an action for damages against the 
attorney in any case,—The Law Studen ts’ Helper. 
* ox 


The Law as a Culture Study.-That acute observer and commen- 
tator on Amprican institutions, James Bryce, in an oft-quoted state- 
ment in his American Commonwealth, pays a high tribute to the 
efficiency of American law schools. “I do not know if there is 
anything,” he writes, “ inwhich America has advanced more beyond 
the mother country‘than in the provision she makes for legal edu- 
cation.” In passing this generous Judgment, in which many other 
eminent Englishmen have concurred, he views our law schools 
simply as institutions for developing technical proficiency among 
students destined to fill the ranks of the legal profession, And 
this is, indeed, the principal purpose for which they came into exist- 
ence, and thechief end which they serve, Our law schools are in 
constant and close touch with the bar. The great majority of men 
upon their teaching staffs are recrnited from active practitioners of 
the law. The American Bar Association, founded and maintained 
to promote the higher ideals of professional life, keeps watch and 
ward over the educational standards which they preserve, regarding 
them as training schools for lawyers. Viewed from this standpoint 
they are undoubtedly proceeding along sound and sensible lines, 
and are fitting young men for the bar with a thoroughness which 
well deserves the praises which have been given them. 


But all this assu mes that the law. is and should-be a professiun- 
al monopoly; that.it should be taught solely as-a technical training 


Nr 
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for professional life. Such a' view is narrow and false, but not 
altogether to be wondered at. Lawyers control the law school, and 
jawyers look upon the law as belonging exclusively to them. They 
only know and understand the'law, and to them it is primarily a 
great and noble field for professional labors and professional 
rewards. Those outside its magic portals know not its rich and 
precious treasures ; those within find no reason to herald abroad a 
wealth which they deem visible only to the eyes of the initiated. 
Hence we see the spectacle of our great American universities, 
splendidly equipped. with the means of giving to the youth of the 
nation instruction in all the wisdom of the earth, closing the doors 
of their law departments against all except those who come to enter 
the novitiate for the bar. Why should those thousands of students 
who seek at the university an insight into the wonders of human 
knowledge and experience, a stimulus to vigorous thinking, and a 
‘basis for a broad and generous culture, be denied all access to the 
treasure chambers of the law? I believe that the present system 
debars the young men and women of this country from a great field 
of knowledge which is unexcelled as a discipline, of unique and 
universal practical value, and surpassing and solid worth as & 
foundation for culture and character. 


The ideal university is a democracy of learning. In the quiet 
of its secluded shades, the harsh jangle and riot of contemporary 
strifo does not blind the reason nor corrupt the heart. Within its 
walls, passion and prejudice, and the war of rival interests, give 
place to calm judgment and a true estimate of values. Its stand- 
ards are tested in the balance of human history and human nature. 
All ithe wealth of the knowledge which has come to mankind 
through the long centuries of struggle for material comforts, intel- 
lectual enlightenment, and social self-mastery, is spread before 
the student with alavish hand, and he needs but to ask and it is 
given. Technical education finds a fitting and indeed an indis- 
pensible- place among the activities of such a university. The 
world must have ‘physiciaris, lawyers, engineers. Nowhere can 
such breadth of professional training be given as in the university 
‘where a spirit of wide, culture mitigates the. tendencies towards 
professional conceits. But the world needs men more than lawyers, 
and citizens more than engineers. The members of-the profession 
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must necessarily be limited in number. The university, as a factor 
in modern life, ought chiefly to serve the great army of young 
people who expect to enter none of the professions, but wish to. fit 
themselves to be intelligent and efficient mombers of the body 
politic. Of the true university, Cardinal Newman spoke when he 
said, 


"Its art is.the art of social life, and its end is fitness for the 
world.” 


If the study of law is a fruitful study, why should it be denied 
to the non-professional student? For no reason, I conceive, but 
academic conservatism and the accident of professional control. 
The first great law school was that of Bologna, which arose during 
the marvellous Awakening of dormant Italy which we call the 
renaissance. Before the time of Irnerius, as Rashdall tells us in 
his learned work on the History of Medieval Universities, there 
was, in the universities of Italy, a “complete amalgamation of law- 
studies with the ordinary education curriculum. " But with Irne- 
Tius came a change. Legal education began to possess a distinct 
political and commercial value, and the doctors of Bologna, proud 
of their superiority, withdrew their support from the schools of 
liberal arts. The fame of the Law School of Bologna spread 
throughout Europe, it became a model for schools beyond the Alps, 
and thenceforth the isolation of law from the humanities remained 
a characteristic feature of the continental university system. 


In England a still wider separation took place between law 
and the arts, for while the Civil Law did obtain a place in the 
universities, the Common Law, which was the law of the land, did 
not. It is possible that the mere fact of prefessional interest and 
professional jealousy respecting the Common Law might itself have 
operated as it did on the continent, to isolate the law faculties 
from the academic faculties, but Sir William Blackstone sug pests 
another and more potent influence, which drove the Common Law 
out of the universities altogether. This was the conflict between 
the popish clergy and the nobility and laity. The former, domi- 
nated by a foreign primate, became enthusiastic disciples of the 
Civil or Roman Law, while the latter were equally devoted to the 
immemorial and cherished traditions of the Common Law. The 
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clergy obtained control of the universities, and the other party was 
forced to withdraw to a separate place. Thus the Inns of Court 
and Chancery arose, just outside London, near where the Courts 
of Westminster were held, for the preservation of learning in the 
Common Law, and here exercises were had, lectures given, and 
degrees conferred. 


It is noticeable that neither m England nor on the continent 
did law and the liberal arts part company by reason of any inhe- 
rent incompatibility. The question of the value of law as a depart- 
ment of general education seems never to have been raised by the 
academicians or lawyers of medisval Europe. Accidents separated 
them, tradition perpetuated the division, and the American 
universities still preserve the system introduced by Irnerius of 
Bologna. j 


The law, which has thus been banished and remains an exile 
from the colleges of liberal arts, is nothing less than the ground- 
work of society and social institutions. It is the crystallised 
essence of accepted social customs and morals. As men have 
struggled upward from barbarism to civilization, their steps have 
been marked by the progress of their laws. Only so far as new 
ideals, new conceptions, and new standards of right and wrong, 
became permanently established and widely approved did they 
assume the form of legal precepts. Each moral and social advance 
begins with individual reformers, then becomes a popular issue, 
and receives the final stamp of authority when it takes ite place as 
a part of the law of the land. The laws of a people are thus a 
register of their moral and social growth, more reliable and more 
illuminating than their literature or their political history. Law 
and society are in a sense correlative terms. Society creates the 
law, but no less does the law create society, by supplying that ele- 
ment of unity and organization which distinguishes it from a mere 
aggregation of individuals. The history of the law is the history 
of social effort ; the status of the law marks the prevailing level of 
social conditions. lf one would understand the development of 
human society or wisely estimate the trend of contemporary social 
movements, he must bg.able to unlock the secrets of the law. 


Roman Law, strange to say, finds a more general welcome 
among the culture courses of our universities than does the Common 
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Law of England and America ; notwithstanding the fact that it is 
fully.as technical,‘ of vastly. less practical value, and barren of that 
living spirit-which touches a familar chord in the heart of the 
Anplo-Saxon.. The Common Law is bone of our bone, and flesh 
of our. flesh. The Roman Làw,is the product of an. alien . race 
The traditions of our people, the form of our institutions, and the 
priceless blessing of liberty which we enjoy, have all been nur- 
tured in the cradle. of the. Common, Law. What. claims can the 
Institutes of Justinian have upon the. attention of your young 
people at all comparable with the claims of that legal system under 
which we live, and into which our- :forefathexs put their constant 
efforts fora thousand years? , 


ia 1 


-- If the att of the university is‘the art of life, and its end is 
fitness for the world, no study ought to take higher academic rank 
than, the study of our Law. Literature is primarily a product of' 
the ssthetic impulse; science concerns itself with the facts of 
physical nature; but law is broader and more fundamental than 
either, for „b is human reason applied to the various phases of 
society, itself, Economies is, closely allied to law, but it is far 
narrower, in ‘that. ib is confined to but one form of social actiyiby, 
the industrial.. As for sociology, it is difficult to say what it is. 

Some writers.make it so comprehensive that it includes everything 
having a social aspect, from religion down, But generally speaking 
lt seems to confine itself to the ethical side of personal relations. 

History is less a subjeot- matter than a method; and the same is 
perhaps true of philosophy. To exclude law, therefore, from the 
hierarchy of the humanities, is to take the keystone from the arch. 


- It-is a cur ious and somewhat remarkable fact, thatthe famous 
Commentaries-of Sir William" Blackstone upor Ehglish Law, and 
the ‘scarcely. less well-known ~and meritorious Commentaries of 
Chancellor Kent -upon ‘American’ ‘Law, were both delivered in the 
form-of: lectures to academic students; ‘the former at Oxford, the 
lattor- at. Columbia, - Blackstone, in justifying” the presentation tó 
Oxford: undergraduates, of ‘a’ survey of the law ‘of England, said: 
4Phat-a science which distinguishes the-ctiterions óf right and 
wrong; Which teaches to establish the onb? mid prevent, punish or 
redress the others, which: employs in its tbóory the nobléstfaculties 
of-tha soul, and -oxerts-in its-practice the- carditial ‘virtues of the 
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heart ; a science, which is-universal in it&.use- and extent, accommo- 
dated to each individual,|yet- comprehending'the. whole: community; 
that-a science like this should ever haye been deemd unnecessary 
to. be m in a university, is mabter- of astonishment and 
concern, Surely, if it were not before an, object of academical 
knowledge, i& was high time to make it one; and to those who 
can doubt. the propriety of its reception among us (if any such 
there be), we may return an answer in their own way, that ethica 
are confessedly a branch of academical learning ; and Aristotle him: 
self has said speaking of the laws of his own country, that. juris- 
prudence,.or the knowledge of those laws, is the principal and mest 
perfect branch of ethics.”. Is it nota subject for regret that this 
plea of Blackstone has not been heeded, and his example followed 
by the general introduction of law into acadgmie curriculams; as 
being quite as important as literature, languages, or history ? 


Even more important than the knowledge one acquires ab col- 
lege is the discipline it affords. The facts learned will be largely 
forgotten, but the mental development of college ‘years is & per- 
manent asset which the student will carry with him ‘through- life. 
It is the disciplinary value of mathematics which has caused it to 
be so highly esteemed as a branch of the ‘liberal’ arts.” ' Mathema- 
tics is, indeed; the perfection of logic, and its Value cannot be 
questioned, Its limitation, however; is that it is wholly an abstract 
science. Space, time, and number, as-pure abstractions, are its basic 
concepts, There are no contingencies in mathematics. There are 
no relative degrees of certainty, no multitude of more or less in- 
fluential tendencies, the resultant of which must be detormined, 
Tt deals in absolute certainties, It isan exact. science—the only 
such science—because it can wholly eliminate all disturbing fac- 
tors, Its problems are, therefore, logically simple ones, its diffi- 
culties being in method rather than subject-matter. If a suitable 
method ‘be used the correct result-must follow necessarily and 
invariably. | 


The moment concrete elements enter, the certainty disappears. 
Thus, physics, which applies mathematics to the actual phenomena 
of nature, is capable only. of approximations, because the multi 
tude of elements which influence the result, can neither be wholly 
eliminated nor, determined with absolute -acouracy; ':ln-:the -bio- 
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logical sciences this difficulty is still more marked, All the influ- 
ences which combine to produce a given result, cannot possibly be 
even identified, much less can their comparative importance be ex- 
actly computed. Experiments can never be repeated under exactly 
the same conditions, because the sum total of determining factors 
can never be known, The problems of the biologist, who gropes 
about in an almost inextricable tangle of tendencies, are therefore 
vastly more complex, intrinsically, than the problems of the ma- 
thematician, When, however, we reach the domain of human ` 
experience, and try to formulate rules of human conduct, we find the 
most complicated field of all. The impulses and motives of men are as 
countless as the sands of the sea. Every person stands in a more 
or less intimate relation to his family, his neighbours, his friends, 
his business associates, his church, his party, his city, his state, 
His conduct is directed by considerations of love and hate, gene- 
rosity, avarice, ambition. He moves in a society made up of men, 
women and children, friends, husbands, wives, laborers, idlers, the 
rich, the poor, politicians, farmers, merchants, corporations, teach- 
ers, public officers, He is influenced by the people he meets, the 
books he reads, the religion he professes, the work he does, the 
places he visits, the misfortunes he suffers, and the pleasures he 
enjoys. Out of the midst of such a myriad of shifting, uncertain 
and unknown conditions, where no two persons are ever subject to 
the same forces, and no two situations are ever alike, the law en- 
deavours to bring order and system. And order and system it hag 
brought, but only through the toil and travail of centuries, 


A field so vast and so intricate, whose problems are so closely 
interwoven, and inter-related that an adequate handling of one 
implies familiarity with the principles underlying all, is a field 
rich in possibilities of mental culture. The technical features are 
incidental, not substantial, Beneath them always appears the 
broad, practical question. What legal principles are applicable to 
the facts of the given situation ? To takethe facts ina given 
case, study them in their relations to the various principles of law 
which seem to bear upon them, segregate the material and relevant 
facts from those which are irrelevant, weigh the former and Judge of 
their comparative importance, apply to this sifted and co-ordinated 
group of facts appropriate and correct legal principles, and present 
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the whole case in logical and well reasoned completeness, is a task 
which calls for a high order of mental effort. Ability to do this 
rapidly, vigorously and accurately, is evidence of a power which 
can deal with the problem: of social, political and commercial life 
widiout fear of failure. The leaders of men are those with an un- 
erring sense of relative values, who can see at once the vital points 
am.d a multitude of confusing details, and who can readily apply 
to the situation thus analyzed a sensible and effective course qf 
action. If lawyers, more frequently than others, huve been such 
leaders, it is in no small measures due to the magnificent training 
which the law has given them. 


Every case which a student reads and: studies is an example 
and a lesson in meeting conditions and analyzing practical situa- 
tions, The facts out of which the case arose are given, They 
are just such facts as, 1n intricato and diverse forms, meet us all, 
in perplexing confus.on, in our various walks of life. What do 
they really mean ? Which were the fatal steps which the parties 
took, and which were harmless ? How might the difficulties have 
been avoided? What are the consequences of what was done! 
"No more beautiful demonstration of the power of a well furnished 
‘and alert mind to unravel the tangled problems of practical life 
can be conceived than the opinion in such a case if written py an 
able judge. The opinions of Lord Mansfield and Lord Kenyon, 
of Chief Justice Marshall, Justice Miller and Justice Field, of 
Chief Justice Shaw of Massachusetts, of Judge Cooley of Michigan, 
and of scores of other judges whose commanding abilities and 
untiring labors have been nobly dedicated to the canse of justice, 
éxhibit a vigour in marshalling facts and a breadth and accuracy 
in applying principles of law, that make them eminently worthy of 
a careful study by any ene who would fit himself for a successful 
and effective career, whether in law or elsewhere. 


Our universities present a curious composite of reason, 
precedent, and accident, in the curriculum which they offer to the 
seeker after general culture. Take the instance of Harvard 
, University, our largest and best. To entitle the student to the 
_A. B. degree, sixteen sourses, aside from some prescribed work in 

English, must be completed, and these courses are practically all 
. elective. The student may just take such courses as he may choose 
10 
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from the. announced list, subject only to a contingent language 
requirement: And what does this list include ? Enough courses 
in the various subjects so that the student, should he care to do 
80, might study nothing but chemistry, nothing but engineering, 
nothing bnt mathematics, nothing but the classics, nothing but 
physies, nothing but a single one of several other branches, and 
such work would, under the rules, entitle him to the A. B. degree, 
which is Harvard’s certificate that he has received a liberal 
education. Yet not only is he prohibited from taking his work 
exclusively or even largely in law, which is far broader in its scope 
and far more vital in its beariag on life than any one of the 
subjects named above, but he cannot take a single hour’s work in 
it as a step towards his degree. It is absolutely denied to him, in 
whole and in part. 


Michigan University, typical of the great state institutions of 
the West, has practically the same irrational limitation. The 
undergraduate in the department of literature, science and arts, 
may roam at his own sweet will over the fields of Latin, Greek, 
Sanskrit, Assyrian, Arabic, the romance languages, philology, 
music, philosophy, mathematics, bacteriology, drawing, chemistry, 
botany; English, physics, forestry, and even the details of whole- 
sale and retail trade, and all will count toward his A. B. degree 
but the law, which has in all ages commanded the homage of the 
greatest minds, which is the foundation of liberty and the guarantee 
for the security of property, which holds society togather in the 
bonds of justice and equity—this, the finest of all culture studies, 
he may not touch, save only a3 it may be incidentally involved in 
the conventional academic branches. A single subject, commercial 
law, too much condensed and too briefly treated to bà more than 
& tantalization, has crept into the sacred enclosure of the arts, 
under the protecting shadow of the new courses in Commerce and 
industry. And this is all 


There is, I am aware, a tendency noiiceable among the majority 
-of our universities, to combine academic and legal work so as to 
reduce the time necessary to take both degrees. Thus as the 
University of Michigan, a six-year combiñed course is offered, the 
fourth year of residence being devoted largely to first year law 
Btudivs, in the completion of which the A. B. degree is conferred, 
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and two years later, if the remainder of the law course is taken, 
the L. L. B. degree follows. At Yale, also, a six-year combined 
course is offered, and Columbia has practically the same plan, A, 
somewhat more liberal arrangement prevails at Cornell and the 

Universities of Wisconsin and Missouri, where academic Juniors and. 
seniors are permitted, under stringent restrictions as to the amount. 
of law work to be carried on during any one semester, to pursue. 
law studies and count the same towards the A. B. degree, Stanford 
and the University of California have gone still further, and. allow 
law courses to be elected during the second, third, and fourth 
years. Furthermore, in the catalogues of these universities, the’. 
department of law appears as a regular department of the academic 
college, on the same plane as the departments of Greek, German,. 
or mathematics. But the courses which may be elected are closely. 
limited ; they embrace, all told, scarcely more than the ordinary 
first year law studies, and the system, in its general scope, is 
scarcely more than a variation of the familiar method of shorten- 
ing, by a year, the residence required of those who wish to take. 
both the literary and law degrees as a preparation for admission 

to the bar. l 


The fatal defect in all these innovations is that they are 
intended primarily, if not solely, for the benefit of that relatively 
small body of students who intend to make law their business in 
life, This professed purpose determines the actual result, and it is, 
I believe, a comparatively rare occurrence for any one to elect the 
offered law courses who does not intend to complete the work for 
the law degree. Indeed, there seems to be an impression among 
tBo students that such a course on their part would be almost an 
act of bad faith, since the privilege of counting law studies towards 
the academic degree is deemed to be granted only in consideration 
of a bona-fide intention to complete the entire professional 
curriculum. What is needed is to freely extend the privilege of 
electing law studies to all those university students who may wish 
to pursue them for purposes of general culture, instead of limiting 
it to those who are already pre-determined upon a legal career. 


Waiving the administrative problems involved, which are 
certainly far from formidable,no valid reason can be assigned why 
law courses, at least in snch of our universities as maintain, 
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undergraduate law schcola, should not be thrown open, with no. 
greater restrictions than are ccmmon in the arts courses, to every 
properly qualified member of the academic department. Nor, 
indeed, does there seem to be any good reason why, in colleges or 
universities which do not maintain law schools, chairs of law should. 
not be established and maintained as of quite equal importance 
with the traditional academic chairs. Itis an unwise and narrow 
policy which compels those who attend a college or university for 
the purpose of fitting themselves for non-professional life, to 
forego the manifold and acknowledged benefits of legal study. 
And so long as admission requirements in our law departments are 
no higher than the academic, it can hardly be objected that only 
academic upper-classmen are qualified to take up what law fresh 
men are able to nraster. ; 

Instead of throwing all manner of obstacles in the road of 
those who wish to learn something of the laws of their country, 
and to avail themselves of the splendid discipline which the law 
affords, the election of such studies ought to be made as easy as 
possible. While the systematic work of fitting young men 
for the bar should be pursued as vigorously as ever, the equally 
important work of giving academic students an insight into the 
rich domain of the law should be simultaneously carried on. The 
arts student should feel as much at hcme in the law courses as in 
history, economics or science. There is nothing intrinsically more 
difficult or more technical in the elements of contracts, torts, 
equity, corporations, or even pleading and evidence, than in classic 
or Hellenistic Greek, differential calculus or quantitative analysis. 
When the arbitrary traditional barriers between law and the 
humanities have keen swept away, and the study of law takes its 
place as a department of liberal culture, a great step forward will 
have heen taken toward making the university an institution 
whose art is in truth, “ the arb of social life, and whose end is 
fitness for the world."—'The Law Students’ Helper. 


x 
! x x 


How a great lawyer prepared his cases,—Mr. Ferdinand 
Williams in a recent address on “ William Walsh” before the 
Maryland Bar Association, tells how that great lawyer prepared 
his cases for. trial, neglecting nothing. ey 
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* When Mr. Walsh settled in Cumberland he found there few 
of his race and religion. He was poor and unknown, an alien 
without influence of family, wealth or friends, He gained by 
merit and force of intellect the high place he attained. in afew 
years he was a leader of the Bar.” 


* Among such a people he lived and worked cut his career. 
They were good and generous to him and he fully returned their 
love and confidence. His example inculcated truth, honor and 
integrity. His professional methods taught the Bar of Cumberland 
the value of character, of study and exertion. In all of his 
important cases he studied his legal propositions and prepar ed his 
prayers with minutest care. It was his habit to require his 
colleague to attack and criticise them and again to defend them 
against his own attack and criticism. By such preparation he was 
enabled to maintain his points with logical precision, certainty, 
and unrivalled clearness. In trespass cases, where defence was 
taken on warrant and it was necessary to locate on official maps 
every object, every tree, fence, stone above gr ound; and every 
turn, brattish, breast, heading, room, adit, air ccurre, fall and 
place and quantity of trespass in the mines under the ercund ; at 
the peril of not being able to give evidence thereon at the trial ; 
in such cases it was remarked that he never failed by reason of 
any neglect or oversight in these preliminary matters. He was 
indefatigable in his efforts to have everything done and done 
correctly. He did not spare himself nor his young colleagues.”— 
The Law Students’ Helper. 1 
, x x 

Parliament and Mr. Justice Grantham.—An extraordinary 
debata took place in the Imperial House of Commons on the 6th 
July upon a motion of Mr. MacNeill impugning the conduct of Mr. . 
Justice Grantham,in the trial of the Yarmouth election petition. The 
debate ended in the motion being withdrawn. The Attorney-Gene- 
ral pointed out the distinction between conduct which would justify 
removal ftom the Bench, and observations and an attitude which 
the House could not regard with approval. He dispelled the 
notion that there could*bé any middle course open to the House if 
it went the length of censuring a Judge. Ithvould be impossible 
to leave him upon the Bench with the cloud of sach a censure 
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resting upon him, On the other hand, the Attorney-General quoted 
a catena of high authorities to shew that the extreme penalty of 
removal from the Bench cannot be inflicted except for some defect 
of moral quality in the Judge. Tho learned Judge, though ad- 
mitted to be an honest and innocent Tory partisan, and exoner- 
ated from any suspicion of moral turpitude, hardly came off with 
credit. The Thunderer concludes its article on the debate with 
these very plain words; “ While on the main question Mr. Justice 
Grantham was yesterday completely exonerated, the House was 
hardly less unanimous in holding that his conduct was injudicious 
and calculated to provoke charges which are really unmerited. 
But we feel very strongly that it is highly desirable, especially in 
political cases, that the House should not be tempted, after seeking 
& rhore judicial tribunal than can be found within its walls, to re- 
view the proceedings of that tribunal, and so to combine all the 
disadvantages of both methods of trying election petitions. Mr, 
Justice Grantham is, of course, the best Judge of the line he ought 
to take in view of yesterday's debate. Buthe is senior puisne 
Judge; he has been on the Bench for more than 20 years, or 5 
years longer thanis necessary to secure his pension; and he will 
enter on his 72nd year in October. Taking these things into 
account, together with the impairment of his authority which must 
follow from this debate, although his uprightness is entirely vindi- 
cated, it would seem reasonable and natural were he to retire to 
well-earned repose before the close of the long vacation."— The 
Canada Law Times. 
x" x 

A Scientific Teacher of Law.—Dr. Christopher Columbug 
Langdell, who died last month, had been out of active service for 
several years, as Dane Professor of Law Emeritus at Harvard 
University. Few men of our time have had a more definite influ- 
ence on the educational methods or done more constructive work 
in the educational field than this eminent lawyer. Graduating 
from Harvard in 1848, and from the Law School in 1858, he prac. 
tised law for anumber of years in the city of New York and rapidly 
secured recognition as & man of unusual force, penetration, and 
soundness of intellect, In 1870 he accepted the Dane professor- 
ship in the Harvard Law School, and became as successful in his 
new vocation as he had been in his profession, With Professor 
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Theodore W, Dwight, of the Columbia Law School, he ranked 
among the first teachers of law in the country. The two men 
differed, however, very widely in their methods. Professor Lang- 
dell, following the general trend of university work, applied the 
laboratory method to the study of the law by the introduction of 
what has become known as the “ case” system. Law had been 
taught in the schools largely by text-booka and lectures. Professor 
Langdell became convinced that the most thorough way of master- 
ing legal principles was by studying the cases in which they are 
involved andthe decisions in which their various aspects are stated, 
He substituted for the text-books then in use collections of cases 
carefully prepared in the different fields of jurisprudence. There 
was at first a good deal of opposition to this radical change of 
method, but several of the leading law schools of the country 
adopted it later, and it is now the method used in nearly all the 
foremost law schools. It still has its critics, who call attention to 
the fact that since the system has been established at Harvard 
that university has not made any great contributions to legal lite- 
rature, as it didin the days of Story, Parsons, Greenleaf, and 
other eminent legal writers, and that it has lost a certain literary 
quality which went w.th the study of law in tho earlier time, The 
system is in harmony with the university methods now prevalent 
which begin with the study of facts and reach the governing prin- 
ciple or law later by the inductive method. Its advantages 
are the concrete form in which the principles of law are presented, 
the close attention and thorough work required of the student, 
and the habit of patient investigation and of clear thinking 
induced by the method.—The Canada Law Times, 


+ % | 

Retirement of Lord Justice Stirling.—Lord Justice Stirling 
has retired from the English Court of Appeal, He hada great 
reputation as an equity lawyer. Not long ago the Chancellor of 
Ontario referred to him as “a great master of equity.” The 
London Law Times says of him: “ There may have been on the 
long list of brilliant egpity lawyers more profound Judges and 
Judges of greater superficial brilliance, but Lord Justice Stirling 


will ever bo remembered, when a Judge of first instance, as one 
who spared no pains to get at the bottom of every case brought 
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before him, His unfailing patience and quiet dignity were models 
to which certain of his common law brethren might conform to the 
public profit. No suitor could ever leave his Court without feel- 
ing that the Judge had addressed his mind with tranquillity to 
the questions before him, and that no inopportune obiter dictum, : 
or appeal to the gallery, had done anything to prejudice his con- 
tentions, Such Judges, as & rule, do not get the cheap advertise- 
ment of the newspaper reporter, but they do earn the more solid 
gratitude of those members of the legal profession who entertain 
high ideals of what the administration of Justice should be. A 
perusal of the reports over a long period of years will reveal many 
decisions of knotty points of law to which the Lord Justice has 
been a party. Litera scripta manet, Far more numerous are the 
unreported cases where questions introducing all sorts of domestic 
or family difficulties have been solved or smoothed away by his 
calm examination and his transparent desire to do justice."— The 
Canada Law Times. 


* 
X ok 


Ultra vires contracts in the Federal Couris. —W hen tho courts 
began to abandon the conception that corporations were from 
their intrinsic limitations incapable of making ultra vires contracts, 
andto treat the matter as one of right rather than of power, they 
had to cast about for a new theory by which to regulate their 
decisions. lt might have been held that ultra vires contracts, though 
existing were simply illegal, but on account of its obvious harshness, 
this rule has not been generally applied’, On the other hand, the 
courts might have treated ultra vires acts somewhat in the fashion 
of the acts of de facto corporations, and have held them good 
between the parties, though cause for visitation by the states, 
But to prevent a dangerous indefiniteness of the scope of corpo- 
rate activities, and perhaps to protect innocent stockholders, it has 
been deemed expedient to supplement the fear of quo warranto 
proceedings by an additional deterrent acting directly through the 
self-interest of the parties, In consequence there has been gene- 
rally adopted a working rule lying half way between the two above 
suggested, and making an ulira vires *eantract neither quite void 
nor voidable by any particular party, nor yet quite good ; but 
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a thing which iz a type unto itself,—bad unless there is some 
reason of justice or expediency to the country. Thus a wholly 
executory «lira vires contract is treated as if illegal’, but if one 
side has performed, so that such treatment would case hardship, 
a remedy is given." There are a few states of fact where the 
courts sometimes diverge from this rule and give relief on the 
contract when the demand of justice is not imperative,? and now 
and then, but rarely, a case erra in the other direction*. 


The federal courts still profess to adhere to the ancient doc- 
trine, declaring a3 to the ultra vires contract “ not merely that 
the corporation ought not to have made it, but that it could not 
have made it." The decisions in these courts, however, gene- 
rally harmonize with the rule applied in most other jurisdictions— . 
yet some cases there are which emphatically cannot be so 
explained. First National Bank v. Converse, U. S. Sup. Ot., Fob, 
19, 1900,* In this it is held that a corporation cannot be charged 
with the statutory double liability on stock which it holds ultra 
vires, The contract is treated as illegal or non-existent, although 
there is & strong reason of justice to the contrary, for the innocent 
creditors of the insolvent corporation are deprived of their 
security, while the purchasing corporation, after receiving the 
dividends on tts stock and all the benefits which would have 
accrued to any holder, is exonerated. The federal courts cannot 
consistently base this decision on the ground that a corporation 
cannot do an ultra vires act,forthey have already handed down other 
decisions explicable only upon the opposite theory, as where they 
allow & corporation to bring ejectment against a stranger in pos- 
session of land which it was ultra vires for the corporation to 
hold’, a result impossible unless the corporation did in fact have 
title; or where they enjoin a lessor from re-entering or refuse to 
assist him in recovering possession before the expiration of an 
Tee cm EE ee 
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ultra vires, lease’,—an obvious recognition of the existence of the 
lease, Nor can the principal case be explained upon the ground 
that the ultra wires contract, though existing, is simply illegal, for 
the federal courtsthave abandoned that position by allowing a quasi- 
contractual recovery for goods or services furnished under ultra 
vires contracts?,—Harvard Law Review. 
Ü ^t 

The devolution of the personal property of English Corpora- 
tions on dissolution, —The ancient rule of the common law probably 
was that upon the dissolution of a corporation its personal pro- 
perty went to the Crown a3 bona vacantia?. In 1898 it was held 
by the Court of Queen’s Bench, in a well considered opinion, that 
the right of a corporation fo prove for a debt against a bankrupt’s 
estate passed to the Crown upon the corporation’s dissélntion?. 
This confirmed what was commonly supposed to be the law as 
to personalty in general, though there had previously been a 
widespread’ and probably erronenus? idea that a corporation’s 
choses in action died with it. In 1908 we find &n apparent 
departure from the law as laid down in the Queen's Bench. A 
corporation which owned the mortgage of a leasehold, went 
into voluntary liquidation and contracted to sell all its assets 
to a second corporation. By mistake no assignment of the mort- 
Sago was executed, although the price had been received. The 
vendor corporation was then dissolved and later the vendee 
corporation petitioned the Court of Chancery for an orderj vesting 
in it the mortgage. Farwell; J., in an opinion only six lines 
long, and making no reference to a possible right of the crown, 
granted the petition’. In the following year this was explicithy 
overruled by a second chancery case. Here a corporation con- 
tracted to sell a patent and received the consideration, but was 
dissolved before assignment. It was held that no trustee of the 
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patent could be appointed, the court apparently going on the 
theory that the right returned to the crown, which could not be 
charged as trustee or otherwise interfered with under the statute’. 
If the matter had rested here, the law wolud have seemed plain 
enough ; but the whole question has been thrown into uncertainty 
again by a third chancery case, the facts of which are similar to 
those on which Mr. Justice Farwell's order was based, except that 
a leasehold instead of the mortgage thereof was the res. Here 
an order was made vesting the lease in a new trustee to hold for 
the purchaser in place of the defunct corporation. Ke No. 9, 
Bamare Road [1906], 1 Ch. 359. This case is contrary to the 
weight of pre-existing authority and appears to be based in part 
on a supposed analogy to a well known decision of earlier date 
where the corporation was in fact a native of Hanover, so that its 
property could not be expected to pass on dissolution to the 
English crown?. Still, the result of the principal case is just 
and accords well with the spirit of modern jurisprudence. It may 
be noted in passing that in the two cases cited, where the crown's 
right was not recognized, the res were chabtels real, and that 
real estate proper was never supposed to pass to the crown?. 
This question is of littlo importance in the United States owing 
to omnipresent statutes providing for receivers, and in England 
occurs only in the case of assets discovered after the termination 
‘of the winding up proceedingss.— Harvard Law Heview. 


* 
X wt 


Acceptance of a deed of conveyance by the grantee.—In the usual 
case of a conveyance of land, acceptance by the grantee consti- 
tutes part of the delivery ofthe deed. A good delivery may be 
effected, however, where the deed is given to a third party for 
the grantee, or even where the grantor himself retains possession 
of the instrument?. In these two latter instances the question 
arises, how far an acceptance by the grantee, independent of such 
delivery, is essential to the passing of title. The English courts 
Se ee eee 
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though somewhat wavering, take the position that no acceptance 
is necessary!. The American courts, while ostensibly almost 
unanimous in asserting the necessity of acceptance*, are really 
in conflict on the question. The apparent weight of authority 
holds that where the deed is beneficial to the grantee, acceptance 
will be presumed in the absence of actual dissent’ ; but a strong 
minority of decisions insists that even here actual assent by the 
grantee is a prerequisite to the passing of titlet. How far the 
presumption doctrine has been carried is well illustrated by a 
recent Arkansas case, where a deed running to the wife, duly 
executed and delivered by the husband to a third party, was held 
to pass an immediate title, although it plainly appoared that the 
wite was ignorant of the existence of the deed until after the 
death of grantor.. + Russell v. May’. 


The modern rule requiring a grantee’s assent to a convey- 
ance is said to have been established to obviate the practical 
difficulty of having title with its possible burdens forced upon an 
unwilling grantee, and is based, as a matter of theory, upon the 
conception that the transaction is contractual in its nature?. The 
fact that an insane person is capable of taking asa grantee’ is, 
however, fatal to the theory of the doctrine ; and, on the practical 
side, though the requirement of actual consent does rescue a 
grantee from forced burdens, it also deprives him of benefits, 
since the rights of attaching creditors and other third parties 
against the grantor accruing between the delivery and assent, 
must prevail against the grantee*, The presumption of acceptance 
in the case of beneficial grants substantially relieves the latter 
situation, but at the expense of grafting another odious fictioh 
upon the law. One situation, however, even this doctrine fails to 
meet satisfactorily. Where land is conveyed upon trust the deed 
cannot be regarded as beneficial to the grantee, and the basis of 
the presumption musi fail, thus defeating the trust. The courts, 
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however, have squarely met this situation by vesting title in the 
trustee without his assent, subject to the right of disclaimer.!. The 
same rule is applied in.the case of title passing to a devisee*, a 
disclaimer in either instance relating back so as to remove any 
burdens imposed. It is difficult to distinguish in principle between 
a conveyance upon trust and an absolute conveyance, so that the 
doctrine of title passing without the assent of the grantee subject 
to disclaimer would seem to be perfectly applicable to both cases, 
thus attaining the practical benefit of the rule requiring assent 
without incurring its objectionable features.” —Harvard Law 
Review, 
ws 

Antmalse—Damage to chattels by anwmals—Hecovery for as 
aggravation of trespass on realty by bees.—Tho, defendant's bees 
entered the plaintiff’s close and therein stung to death the plain- 
tiff’s mules. The plaintiff brought trespass for the value of mules, 
offering no proof of negligence, Held, that he cannot recover. 
Petey Mfg. Co. v. Dryden’. 


The owner of a wild animal is commonly absolutely liable for 
its mischiefs. Filburn People’s Palace and Aqariu.m Cot., Though 
bees have been classified as wild animals for purposes of owner- 
ship, they are not so treated in fixing responsibility for their evil 
deeds, Harl v. Van Alstine’, Cf. Parson v. Manser?. This is 
reasonable, as they sre no more prone to violence than many 
domestic animals, and their culture is too useful to be discouraged 
by i imposing an insurer’s liability, But in the principal case the 
bees were trespassing ; and as arule an owner is liable, irrespec- 
tive of negligence, for his animals’ trespasses on real property; all 
injury to chattels during the trespass being counted in aggravation 
of damage, even though the trespass itself be purely nominal. 
Dolph v. Ferris’, Cf. Van Learen v. Lyke*, Loftus v. Ellis Iron 
Co.®. There is however, no absolute liability for the trespasses of 
dogs because their trespasses are not usually injurious to the 
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realty. Brown, Esq. v. Gáles'!. The same rule should obviously 
apply to bees, and if the owner is not to be held absolutely 
responsible for their trespasses on realty, a Jorisors he should not 
beso held for incidental damage to personalty.—Harvard Law 
Review. ets 

Hight to Support—Removal of Support—Right of Upper 
Owner against Lower Owner in Building.—The plaintiff and the 
defendant executed an agreement under which the plaintiff erected 
a second storey over the defendant's one storey building. The 
walls of the defendant’s tenement, the lower storey, having fallen 
into decay, the plaintiff, as owner of the upper storey, brought 
this bill to compel the defendant to repair the walls of his tene- 
ment so as to afford the plaintiff's structure sufficient support. 
Held, that the defendant is under no obligation to repair the 
walls. Jackson v. Burns?. 


The exact nature of the agreement does not appear, but it 
may be assumed that it took the form of a grant. This would 
give the plaintiff an estate; and there would be, if not an express, 
an implied grant of easement of support. Cf. Rhodes, Pegram & 
Co. v. McCormick®, McConnel v, Kibbe*. The question whether this 
easement imposes on the lower owner any duty beyond the passive 
duty of non-interference with the walls arises here for practically 
the first time. Apparently the only decision on the point is a 
very old case holding the lower owner to the active duty of 
repair,—a case that was considered doubtful at the time, and was 
later expressly disapproved of. Keilw. 98 b, pl. 4; Tenant v. Gold- 
wins, Moreover, in the analogous case of easements of lateral 
. support it seems clear that there is no active duty to repair. 
Pierce v. Dyer?. Jt is the general rule that there is no active 
duty upon the servient owner. Cf. Pomfret v. Ricroft?. But the 
plaintiff would probably be given the right to enter upon the 
lower tenement and make repairs himself, as a right necessary to 
the enjoyment of his easement of support. Cf. Gale, Easemente, 
7th od., 461.— Harvard Law Review. 
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Actions for Injuries from Fright.—Timidity and weakness 
have been conspicuously exhibited by the courts in the treatment 
of cases in which recovery has been scught for injuries resulting 
from fright. The established principles of the law unmistakably 
sustain a right of action for physical injuries resulting from 
negligence or other tort, none the less clearly because those phy- 
sical injuries consist of a wrecked nervous system thanif they 
consist of broken bones. Injuries of the former class are often 
greater beyond all comparison than those of the latter. To deny 
recovery against one whose wilful or negligent tort has so terribly 
frightened a person as to cause his death, or leave him through 
life a suffering and helpless wreck, and permit a recovery for ex- 
actly the same wrong Which results, instead, in a broken finger, is 
a travesty upon justice. The reasoning which ean lead to such a 
result must be cogent indeed if it shall be entitled to respect, 


All the decisions are agreed that mere fright which does not 
result.in any traceable injuries to the physical system does not 
constitute in itself the basis of a cause of action. These cases may 
reasonably stand on the theory that there is no damage sufficient 
to require a remedy, On the other hand, all the cases agree that 
for & wilful tort the wrongdoer may be held responsible for such 
physical injuries as may result from afright that his wrong has 
caused, Yet, at the same time, most of the courts have denied 
recovery in exactly the same class of cases if the wrongdoer was 
merely negligent, and not wilful. Nevertheless, some, if not all, 
of the reasons for sustaining such actions for fright caused by wilful 
tort apply to those for fright caused by negligence, 


There are three somewhat clearly defined theories on which 
the various courts have based their decisions against recovery for 
physical injuries due to fright which was caused by negligence, 
The first of these is that, inasmuch as there is no right of action 
for fright alone, there cannot be any for the consequences of fright. 
This is stated as if ib were a matter of course in Mitchell v. Roch- 
steer R. Co. 151 N. Y. 107, 84 L. R. A. 781, 56 Am. St. Rep. 604, 
45 N. E. 854, where the court says: “ Assuming that fright can- 
not form the basis of ansattion, it is obvious that no recovery can 
be had for injuries resulting therefrom. That the result. may be : 
nervous disease, blindness, insanity, or even a miscarriage, in no 
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way changes the principle. These results merely show the degree 
of fright, or the extentof the damages.” But the only sound 
reason why a right of action cannot be had for fright alone is the 
lack of any very real damage, so that when there are added to the 
mere unpleasantness of being frightened serious physical injuries 
of the greatest magnitude, to say that there can be no recovery for 
these because there could be none for the mere sensation of being 
frightened does not seem to be an obvious conclusion. This is 
entirely to misconceive the situation, and treat the fright, which 
is but a link in the chain of causation, as the foundation of the 
cause of action, and regard the physical injury, which is the rea] 
basis of the action, merely as evidence of the degree of the fright. 
The remedy sought is for the injury sustained ; and, whore serious 
impairment of health and strength, and possıbly a complete wrec- 
king of the nervous system, has resulted, this is the injury for 
which action is brought, These injuries are not an incident of the 
fright, though the fright may be an incident of the injuries. Clear 
and cogent reasoning on the subject appears in the opinion of 
Kennedy, J., in the English case of Dulieu v. White [1901], 2 K. 
B, 669, where, in discussing the theory which denies an action for 
the results of fright because there can be none for fright alone, he 
says: “ With all respect to the learned judges who have so held, 
l feel a difficulty in following this reasoning ;? pointing out that 
damage is an essential element in aright of action for negligence, 
and that an action may not be based on fright if it is “ only an 
unpleasant emotion of more or less transient duration." He con- 
cludes that, if “ the fear is proved to have naturally and directly 
produced physical effects, so that the ill results of the negligence 
which caused the fear are as measurable in damages as the same 
results would be if they arose from an actual impact, why should 
not an action for those damages lie just as well as it lies where 
there has been an actual impacts?" He also says that “ direct 
bodily impact is, without resulting damage, asinsufficient a ground 
of legal claim as the infliction of fright.” There is as much rea- 
son in saving that, since there can be no cause of action based on 
mere bodily impact, there can be none for the serions damages 
which may result from the impact, as there is in saying, that since, 
there can be no damages for mere fright, there can be none for 
the physical consequences of the fright. To say, either is very 
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strangely to misconceive the relation of the element of fright or 
impact which is a mere incident in the occurrence to the real 
injuries which constitute the basis of the action. 


Another theory often advanced by the courts is that the 
damages to the physical system caused by fright are too remote 
to constitute the basis of an action for causing the fright. But, 
with all deference for the learned judges who have advanced this 
argument, it deserves little respect. Every man of ordinary in- 
telligence knows, either from his own personal experience, or from 
the observations of every day life, that fright is one of the most 
potent causes of serious physical injuries. The court might well 
take judicial notice as a matter of common knowledge. Thomp- 
son well declares in his work on Negligence, Vol. 1, § 156, that 
such an injury as miscarriage is likely to result from a severe 
fright or nervous shock ; set case after case has been decided in 
respect to this very case of miscarriage, denying that it was a 
proximate result of the negligence which caused the fright. There 
seems to be an assumption in this reasoning that the fright, instead 
of being a mere incident or link in the chain of causation, is an 
intervening and independent cause which breaks the chain. To 
state the assumption in words sufficiently answers it. No court 
will deny that the proximate cause of a disaster may operate 
through successive instruments, The question is: Was there an 
unbroken connection or continuous operation between the wrong- 
ful act and the injury? Itis decided, and no court would decide 
otherwise, that a man who frightens it to horse, cansing if it run 
away, is liable for injury to person or property, done by the horse 
asa result, The fright of the horse is not held to be an indepen- 
dent intervening cause between the wrongdoer’s act and the injury 
sustained, Yet, absurdly enough, some of the courts hold that 
fright is such au intervening, independent cause when the fright 
:s not that of a horse, but that of the very person injured. 


A third reason for denying recovery in these actions for phy- 
sical injuries caused by fright is that of expediency or public 
policy because of the danger of fictitious or speculative claims, if 
it be admitted that any such cause of action can be entertained. 
It ought to be humiliating to any courtto deny a clear case of 
justice for fear that some one mizht bring action for an unjust 

12 i 


464 THE MADRAS LAW JOURNAL. [VOL, XVI. 


olaim. If it is conceivable, however, that the dangers to the pub- 
lic might be so great that even a Just cause of action should be 
rejected, all will agree that this should be done with great hesi- 
tation. - It ought not to be necessary to urge upon the courts that 
justice is the highest consideration in their department of Gov- 
ernment at least, To leave a palpable and serious wrong unreme- 
died solely because of the fear that some evil-minded person may 
in some other case impose upon the courtis a confession of the 
breaking down of the system of justice, In this matter no such 
confession seems to be necessary, Every day the courts aro sus- 
taining claims of identically the same nature as those which they 
reject. Not only do they, without a dissent.ng voice, sustain 
actions for injuries resulting from fright where the wrongdoer was 
not merely negligent, but wilful, but, even as against negligent 
wrongdoers, they are constantly sustaining recoveries for injuries 
resulting from fright, if there is something, however infinitesimal, 
in the nature of bodily impact which can be se.zed Upon a3 a peg 
on which t» hang the substantial recovery for the results of fright, 
A wagon is struck by a car and pushed along a little distanco, and 
this is held to constitute such an actual injury to the person of an 
occupant of the wagon, though his person was not in fact touched 
as to give him a right to recover for the injnr.e3 which he sustain- 
ed from fright, A woman at a railroad station throws herself 
down on the platform to escape a projecting timber on à passing 
train, and, though not hurt in the slightest by the act, the court 
on that peg hangs her right to damages for a nervous shock from 
her fright because she had been compelled to throw herself upon 
the platform. A person jamps from a Wagon to escape harm, and; 
though not hurt by the jumping, is, because of that act, allowed 
to recover for the nervous shock caused by the fright. A railroad 
passenger in a collision is jarred against the seat, and, though not 
hurt by that, recovers damages for the nervous shock. A slight 
blow on the temple by an incandescent light globe, though 
amounting to nothing in itself, is made the peg on which to allow 
& recovery of damages for & miscarriage resulting from the fright 
and shock which were received at the same time. So the ccurts 
go on, notwithstanding all their fear of fake actions on fictitious 
claims, allowing recoveries for these injuries resulting from fright 
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whenever there is a minute peg on which, as a fiction, they can 
base their decision, but denying any justice in exactly the same 
class of cases where the fiction is wanting. The danger from fic- 
titious claims is as great in the one class of cases as the other. It 
is not creditable to the courts to base their decisions on unimport- 
ant accidents or incidents of the transaction instead of the real 
and substantial justice of the case. 


It is unfortunate that the courts began to pass judgments upon 
questions of this kind without due consideration, and socreated pre- 
cedents which have in many later cases prevented those judges who 
would otherwise have grasped the question with clear reason and 
gound judgment from dealing with the subject as they would have 
done if they had not felt themselves bound by prior decisions, Bad 
precedents are troublesome things, and it must be confessed that 
in a good number of jurisdictions they are strongly against the 
reason and right of this subject. But it is time for the courts to 
disentangle themselves from the bad reasoning which in the 
early cases led to bad precedents, which will stand in the 
way until overruled, But the principles governing the matter 
stand out plain, simple, and clear. A physical injury due 
to fright is none the lessa physical injury than if ib resulted 
from impact. Neithor the impact nor the fright can itself — 
create a cause of action without damago. Neither ‘the 
impact nor the right is itself an intervening and independent 
cause between the wrongful act and the damage done. The phy- 
sical injuries which come directly from & wrongful act, whether it 
is through the medium of bodily impact and resulting changes in 
the physical condition, or by fright with resulting change and im- 
pairment of the physical condition, constitute the basis of a cause 
of action against the wrongdoer who produced the injury. The 
fear of fictitious actions of this kind is lost sight of by those 
inconsistent courts which adopted ‘a fiction whenever possible on 
which to allow identically the same causes of action which they 
reject if they cannot find a fiction to interpose, Besides, at 
the present day the proof of physical injuries resulting from 
fright is not much more. difficult or uncertain than the physical 
injuries resulting from bodily impact. Indeed, a great number of 
the cases of the latter kind which the courts sustain aro in every 
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sense and to the fullest extent as uncertain of proof as those which 
result from fright, For the credit of jurisprudence it is time for 
the courts to apply the established principles of justice to cases of 
this kind as fully as to cases of any other kind.—Case and ICom- 
ment. 


x 
X * 


Corporations and the Privilege against Self-Incrimination.—A. 
recent unanimous opinion from the Supreme Court of the United 
tates contains an elaborate and forcible dictum to the effect that 
the privilege against self-incrimination is ‘not extended to 
corporations by the Fifth Amendment to the Constitution. Hale 
v. Henkle, U. S. Sup. Ot., Mar. 12, 1906, 


In England the principle * nemo tenetur peipsum accusare" is 
merely a rule of evidence, but in the United States itis a 
constitutional right!. This constitutional right is, however, only 
an enactment of the common-law docwine*,and however differently 
expressed in the various constitutions, the same principle is 
enunciated by all’. The application of this, principle to corpora- 
tions involves two questions: first, is there anything in the nature 
of the privilege that makes it inapplicable to corporations ? secondly 
is there anything in the nature of a corporation that unfits it for 
the privilege ? 

The privilege is in its nature personal, for no one can assert 
it except the one from whom the evidence is sought*, and that 
one must be the person who isin danger of incrimination. An 
agent, provided he himself isin no danger of incrimination, cannot 
refuse to testify for fear of incriminating his principal, even though 
the principal be a corporation’, though there is at least one case 
to the contrary, holdingthat the agent on the stand is the cor- 
poration on the stand. The Supreme Court, however, accepta the 
‘prevailing view, and if that is sound, ib must follow logically that 
'& corporation can never be a witness, with a possible exception in 
the case of a bill of discovery filed directly against it. In sucha 


' Counselman v. Hitchoock, 142 U. S. 647. 
See Wigmore, Ev., B. 9263. f 
Counselman v. Hitchcock, supra, at 584-588.° 
. N. Y. Life Ins. Co. v. People, 195 Tl. 430. i 
Gibbons e, Proprietors of Waterloo Bridge, 5 Price 491. 
Davis v. Lincolu Nat. Bank 4 N. Y. Supp. 878, 
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case it has been held that a corporation is entitled to the privilege 
against self-inoriminabion!. But bills of discovery apply only to 
civil cases’, and it is therefore difficult to see how the corporation 
could assert the privilege in an investigation by the state, unless 
one adopts the apparently erroneous New York view that an 
officer on the stand represents the corporation. From the nature 
of the privilege, then, it is seen that the corporation may in ono 
narrow class of cases be in a position to exercise it. 


While, then, in a civil suit, it would seem that there is no 
reason for treating the corporation differently from a natural 
person, yet, in an investigation by the state, there is a difference 
arising from the very nature of a corporation and of corporate 
rights. The corporation receives its rights from the state and can 
act only in a manner prescribed by its creator. It has special 
privileges and franchises and must account for their use, and it 
would be subversive of justice to say that it could refuse to do so 
on the ground that it had abused them. Therefore, although a 
corporation is held by the principal case within the protection of 
the Fourth?, and has been held within the protection of the 
Fourteenth Amendment*, and probably would be protected by 
the clause in the Fifth forbidding double jeopardy, it would seem 
that its nature prevents it, as between ib and the state, from 
receiving immunity from investigation and disclosure of its 
internal affairs—Harvard Law Review. 

* 4 

Contracts for Display Advertisements:— Where a landowner 
agrees for a valuable consideration to allow the display of & sign 
upon his premises, an important question arises as to the nature 
of the right thus created. Three lines of reasoning have been 
suggested by the cases which have arisen: that the agreement 
constitutes a lease® ; that it amounts only to a license’ ; and that 
it gives rise to an easement. The last view is expressed in & 
recent decision of the Kentucky Court of Appeals. Levy v. 
Louisville Gunning System, 89 S. W. Rep. 528. 


1. Logan v. Penna. Rd. o. 182 Pa, Bt. 403. 
2. Bee Logan v, Penna. Rad. 
3. Hale v, Henkle, supra. 
4. Smyth v. Ames, 169 U. T. 466. 
4 Do pin v. mE r biu (Pa.) 200. f 
: n v. Travener, (1901), 1 Oh. 578; and see Reynolds v, VanBetiren, 
156 N. Y, 120. DM T 
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A permissive occupation conferring a legal possession is 
essential to the relation of landlord and tenant.t A licensee, 
hcwever, need not be and ord.narily is not in possession, but has 
the right to do an act or a series of acts on the land of his 
licensor?. An advertiser does not acquire possession of the wall 
whereon his advertisement is posted, but simply gains a right to 
do certain acts on the land of another. Where this right is created 
by oral agreement, his position is that ofa licensee. His right, 
therefore, is subject to be revoked at the pleasure of his licensor, 
though, where the license is founded on a valuable consideration 
and is given for a definite period, a premature revocation would 
give rise to a right of action for breach of contract?. As a license 
i8 terminated by any act of the ‘licensor showing an intention to 
revoke, a subsequent conveyance of any interest in the property 
incons.stent with the cont.nued enjoyment of the licensee's right 
would amount to a revocation‘, Where, however, the agreement 
is under seal, the only square decision on the subject is to the effect 
that a right in gross is created in the nature of an easement, 
which .s irrevocable by the grantor, is good against his subsequent 
grantee or lessee, and willbe protected from interruption by a 
court of equity®. Where the agreement is in wr.ting not under 
seal, the advertiser acquires only the rights of a licensee, according 
to the present weight of authority. It is submitted, however, that 
the agreement is valid as a contract to grant an easement and 
should be specifically enforceable in equity’ ,—at least in jurisdic- 
tions which recognize easements in gross. 


In any event, whether easement or license, the grant of such 
a right by the lessee of premises would not be a breach of his 
covenant not tosub-let®. But-where a lessee with such a covenant 
leased the roof of a building together with the right to maintain 
a sign thereon, the parties manifestly created the relation of sub- 
lessee in violation of the covenant®. So, where an advertiser 


———————MMMM— MÀ MÁÀ———ÀÀÀÀ— € 
1, See Jones, Landlord & Tenant, S. 40. 

Bee Cook v. Stearns, 11 Masa. 6388 ; Jones, Landlord & Tenant, S. 86. 

Kerrision v. Smith [1897], 2 Q. B. 445. 

Eckerson v. Crippen, 110 N. Y. 586. ; 

Willoughby v. Lawrence, 116 Ill. 11. id 

Gunning Co. v. Ousack, 53 Ill. App. 290. 

Bee Gunning Co. v. Ousack, supra; Witherell v. Brobst, 29 In, 583, 

Lowell e, Strahan, 145 Mass. 1, 

See Gude Co, v. Farley, 28 N, Y. Miso, 184, 
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who has acquired for a term of years such an easement as in the 
present case, fails to pa:nt out or remove his sign at the end of 
his term, he is not liable for rent as a tenant holding over’. And 
since there can be no recovery quasi-contractually for the use and 
occupation of land unless the relation of landlord and tenant 
exists, ib would seem that the landowner could not recover in 
such a situation.*—Harvard Law Review. 
x^ 

Measure of Damages in Contractual Actsons.—In the leading 
case of Hadley v. Baxendale, decided in 1854, the rule was laid 
down that the damages recoverable in the ordinary action of 
contract are “such as may fairly and reasonably be considered 
either arising naturally, ?. e, according to the usual course of 
things, from such breach of contract itself, or such as may rea- 
sonably be supposed to have been within the contemplation of 
both parties at the time they made the contract as the probable 
result of the breach of 15.3" Few cases since have failed to apply 
the test thus formulated. But of a second proposition stated as a 
corollary in that case there has been no such unanimous approval. 
That proposit.on makes the defendant liable for damages naturally 
resulting from special circumstances where he had notice of such 
circumstances. - High authorities have contended that mere notice 
to the defendant is not sufficient, that he must in effect agree to 
be responsible for the consequences of default under the special 
circumstances*. It is conceded, however, that in most cases the 
mere agreement to perform made by one having notice would be 
sufficient evidence to warrant a jury in finding that the defendant 
hadin fact assumed the greater degree of liability. Ihe logical 
consequence of this view is an argument that carriers, who by law 
are deprived of the option of refusng performance, cannot be 
held for damages arising under spec.al circumstances, even though 
they may have notice thereof?. The Supreme Court of Massachu- 








1. Goldman v. N. Y. Advertising Co, 29 N Y. Misc, 183. 

2. See Keener, Quasi Contracts, 191, 193. 

8. Per Alderson, B., in Hadley v. Baxendale, 0 Exch Rep 841, 

4. Willes, J, in Horne v. Midland Bailway Oo, L. R. 7 O. P. 683. 591; Beal, 
Bailmenta, 668, 664 ; a Bales 6th Am. ed., 880; 2 Bmith Leal. Cas. llth 
Eng. ed., 541. 

b. Mayne, Damages, 7th ed., 42. 

6. Kelly, O. B, in Horne v. Midland Railway Co., L. R. 8 C, P. 181, 186, 
Son ; Mayne, Damages 7th ed., 82,42; Carver, Carriage of. Goods by Sea, áth ed. 
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setts in February declined to commit itself upon this question, 
contenting itself with a reference to an earlier opinion! in which 
the point was suggested but not determined. Weston v. Boston 
and Maine R. R. Co., 34 Banker and Tradesman, 541. 


The rule making the fact of notice merely evidence of consent 
to stand by the consequences rests upon a misconception of the 
nature of the obligation to pay damages, a misconception some- 
what aided by the language quoted above from Hadley v. 
Baxendale. The theory is that the obligation arises from the 
intention of the parties, and that the test suggested is one which 
the law adopts as most likely to ascertain and effectuate that 
intention in the given instance,. In fact, liability for damages 
is imposed by law, and is in no way consensual?. How, indeed, 
could it be when ordinarily the parties to a contract have in mind 
its performance, not its breach * ? When the damages are assessed 
as those which it is reasonable to suppose that the parties had in 
mind, what is really meant is that the law, aiming at compensation 
but proceeding upon principles of justice, considers it fair to hold a 
defendant liable for damageswhich as a reasonable man he ought 
to have foreseen as likely to follow from a breach®. What he in 
fact foresaw or contemplated is immaterial. Where special cir- 
cumstances exist, notice is all important in determining whether 
the consequences were foreseeable to a reasonable man in the 
defendant’s position; but the defendant’s consent implied in fact 
is no more relevant in fixing the extent of his liability than is the 
existence of a contract implied in fact where recovery is sought 
upon quasi-contractual grounds. On principle it matters not if 
notice of the special circumstances which would make a breach 
especially disastrous comes to the defendant not from the plaintiff 


1. Lonergan v. Waldo, 179 Mass. 186, 140. 


2. Ree Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S. 540, 644, per 
Holmes, J. ; Lonergan v. Waldo, supra, at 189, 140. Cf. Industrial Works v. Nitohell, 
114 Mich. 29. 

3. Bee Cotton, L. J., in Hydraulic Engineering Oo. v. McHaffle, L. R. 4 Q. B. 
D. 670, 077; Pollock, Nctes to Indian Contract Aot 260; I Sutherlnd, Damages, 3rd 
od., 168; and especially an able article on “The Rule in Hadley v. Baxendale,” by F. 
E. Samith, 16 L. Quar. Rev. 276. 

4, Professor Williston in 8 Huron L. Rxv. 80, Cotton, L. J., in Macmah » 
Field, L. R. 7 Q. B. D: 591, 597 "ss audi dad 

5. This test is substautiall - that adopted in the Code Napoleon, Bk. III, Tit, ITI 
§§ 1149, 1152, 118], cited by Parke, B, in Hadley v. Bavendale, ubi supra, 840° 
Qf. Law. Civil Code, § 1984, and Pothier, Obligations, 2d Am. ed., 71 ei seg. 
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but through other channels'. The carrier’s inability to decline 
shipments must therefore be considered unimportant in deter- 
mining his responsibility ; and despite the dicta of eminent 
authorities to the contrary, the result of most of the decided cases 


indicates that this is the law*.—Harvard Law Review. 


3 
* * 


A Jury Trial.—At a jury trial the solicitor, whose client is the 
plaintiff or defendant, sits on the front bench in the solicitors’ 
well He has prepared the case and knows its ins and outs, ag well 
at the personal peculiarities of the parties and witnesses who will 
be called. But he is unable to take any part in the trial and can 
only communicate an occasional suggestion to the bewigged bar- 
risters he has retained, by craning his head backward tothe leader 
behind him. This leader is a newcomer into the case. Heisa 
K. C. (King’s Counsel) who was retamed by the solicitor upon 
payment of a guinea followed by a large,‘ agreed feo.” He leaves 
the “opening of the pleadings” to the junior immediately behind 
him again. This Junior has handed over the preparation to his 
“ devil” who is seated beside him. 


Thus the four men engaged on a side, instead of being group- 
ed around counsel table, as they are in America, are seated, one 
in front of the other, at different levels, rendering impossible a 
general consultation upon some unexpected situation suddenly 
arising. Two men engaged in the case who know much about it 
have no voice in it, for the devil is necessarily as mum as the soli- 
citor, nor does his name even appear in the report of the trial. 
How this comes about requires some acquaintance with the defini- 
tions of the fields of activity of the barristers and solicitors engaged 
in the cause. “ns 


Barristers and Solicitors.—The line which separates solicitors 
from the Bar—the barristers—is diffieult for an American to fully 
appreciate, for in his country it does not exist. The solicitor or 


a ee tn Sea LE UTER C Ae 

1. See Kelly, Maus & Oo. v. La Crosse Oarriage Oo., 120 Wis. 84. Mr. Smith 
makes the forcible suggastion that imposing upon the carrier this libility notwithstand- 
ing hig inability to refuse the contract is simply another illustration of the burdens 
which he must take along with his lucrative monopoly. 16 L. Quar. Rev. 288. But 
that the a should be allowed to charge higher rates, see 3 Sutherland, Damages, 
9rd ed., 2715. P 

9. Missouri, eto., Oy. Co." %. Belcher, 89 Tex. 428; Deming v. R. R., 48 N. H. 
455 ; Railroad v. Oabinet Co., 104 Tenn. 568. Notice after performance has begun 
ig too late. Am. Express Co. v. Jennings, 88 So. Rep. 874 (Mise). As to how 
definite the notice must be, see Kelly, Maus, & Co. v. La Cross Carriage Oo., ttbi supra, 
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attorney is the family or corporation man of law business. To him 
the party contemplating litigation must first go. The solicitor 
guides his conduct by advice in the preliminary stages, or, occasion- 
ally, retains a barrister for an opinion upon a concrete question 
of law. The solicitor conducts all the negotiations or threats 
' Which usually precede a lawsuit. If compromise is impossible, he 
brings suit and retains a junior barrister ; the amount of the feo 
being stated on the back of the brief, and the brief consisting of a 
written narrative of the controversy, with copies of all papers and 
correspondence—in short, the facts of the case prepared. It is 
engrossed or typewritten on large sized paper with very broad 
margins for notes and is folded once only and lengthwise so as to 
make a packet fifteen by four inches. 


The junior barrister usually has a “devil”, and generally the 
same one, if he is making over £1,000 a year. The devil is also a 
barrister, a young one in wig and gown, who serves without com- 
pensation and without fame—for his name does not appear—often 
for from five to seven years. He studies the case, sees the witnesses, 
looks up the law, and generally masters all the details, so as to sup- 
ply the junior with ammunition. 


Before the trial the junior has one or more “ conferences" (all 
paid for at so many guineas) with the solicitor, occasionally even 
sees the party he is to represent, and, more rarely, an important 
witness or two. The devil sometimes is present, although his exist- 
ence is in general decorously concealed from the solicitor. 


If the solicitor, or the litigating party, grows nervous, or 
hears of the other side’s having taken in more distinguished 
counsel, the solicitor retains a K. C. as leader. Then a “ consulta- 
tion" ensues at the leaders’ chambers between leader, junior, 
solicitor, and, sometimes, devil. 


At the trial the junior merely ‘‘ opens the pleadings” by 
stating, in the fewest possible words, what the case is about—that 
it is an action for breach of promise of marriage between Smith l 
and Jones, or to recover upon an insurance policy for a loss by the 
fire—and resumos his seat. Then the ieader—the great K. C.— 
really opens the case, ab much length and with more detail and 
argument than. would bo good form in an American Court. Ho 
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states his side’s contention with particularity, reads documents 
and correspondence (none of which have to be proved unless their 
authenticity is disputed, which the solicitors have long ago threshed 
out between themselves) and even indicates the position of the 
other side while arguing its fallacy. Having done this, he lets the 
junior call the witnesses—more often he leaves the court room to 
take the same part in another case, and returns only to cross- 
examine an important witness for the other side, or to make the 
closing speech to the jury. In this way a busy leader may have 
several trials going on at once. 


The junior then proceeds to examine the witnesses with the 
help of an occasional whispered suggestion from the solicitor who 
is more than ever isolated by the departure of the leader. And 
the devil is proud when the junior audibly refoxs to him for some 
detail. 

If tho leader is absent, which frequently happens, notwith- 
standing his fee has been paid, the Junior takes his place—as no 
case js deferred by reason of counsel’s absence—while the solicitor 
grumbles and more devolves upon the devil. 

Occasionally, indeed, both leader and juniormay be elsewhere 
and then is the glorious opportunity for the poor devil who 
hungers for such accident ; for he may open and examine and 
cross-examine, and, if neither his junior or his august leader 
appear, he may even close to the jury. The solicitor will be white 


, with rage and chagrin, wondering how he shall explain to the 


i 
-- 3 


litigant the absence of the counsel whose fees he has paid, but the 
devil may win and so please the solicitor that next time he may 
himself be briefed as junior. This is one of the things he has 
read of in the lives of the Lord Chancellors. 


The devil is in no sense an employee or personal associate of 
the junior—which might look like partnership, a thing so abhorrent 
as not to be permitted. On the contrary, he often has his own 
chambers and may always himself at any time be retained as a 
junior, in which event his business takes precedence of his dut.es 
as a devil. He then described himself as being “on his own.” 

A successful K. C. leads a strenuous life, as may well be 
appreciated if. he be so 30d as to take his American friend about 
with him in his daily work, seating him with the barristers while he 
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is actually engaged. One very eminent K. C. who is also in Parlia- 
ment, rises in term at 4 A. x., and reads his briefs for the day's 
Work until 9, when he breakfasts and drives to chambers. Slip- 
ping on wig and gown at chambers and orossing the Stand, or 
arraying himself in the robing room of the Law Courts, he enters 
court, at 10-30, takes part in the trial or argument of various cases 
until 4 o’clock—and often as two or three going on at once, requir- 
ing him to step from court to court to open, cross-examine, or 
close, relying upon the juniors and solicitors in each case to keep 
it going and tell him the situation when he enters to take & hand. 
From 4 to 6-80 he has consultation at his chambers at intervals of 
fifteen minutes, after which he drives to the House of Commons, 
where he sits until dinner time arrives at 8-80. If there is an 
important debate on, he returns to the house but tries to retire by 
midnight for four hours’ sleep. > Naturally the long vacation alone 
make such a life possible for even the strongest man.—Zhe Green 
Bag. 


x 

Attorney and Client.—(Champerty, N. Y.—Undue and mis 
directed zeal in the acquisition of business is held to be champer- 
tous conduct in the case In re Clark, 77 N. E. 1, New York Code 
of Civil Procedure prohibits attorneys from procuring retainers 
by offering or giving any valuable consideration therefor, and 
declares that every attorney who shall violate its provisions shall 
be deemed guilty of a misdemeanor and removed from office. 

This provision is held to prohibit an attorney from agreeing 
to pay an agent out of the profits of cases for his services in indu- 
cing persons to place their claims in the attorney’s hands for 
collection and settlement. The respondent attorney in this case 
employed an agent to visit persons throughout the state having 
claims against telephone companies because of the erection of poles 
and induce them to place the claims in respondent’s hand for col- 
lection. By this means respondent obtained some thousands of 
such claims, and then arranged with the telephone companies to 
assign the contracts to the companies and to assist in every 
possible way in effecting amicable settlement of the claims. This 
conduct was held to be malpractice within the provisions of the 
Code of Civil Procedure that any attorney guilty of malpractice 
shall be disbarred.—The Green Bag. 

* ^ 
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Contempt. (Criminal Liability —Truth as Defence).— A. case 
of paramount interest in Colorado, and which is of no little 
importance elsewhere, is that of People v. News-Times Publishing 
Company, 14 Pac. 912. The proceoding was one to punish res- 
pondents for criminal constructive contempt in publishing, pending 
“the rehearing of a cause, charges that the Supreme Court was 
influenced by corrupt motives in making its decision. 


It is first declared that while causes are before the Supreme 
Court on petitions for rehearing, they are so far as the law of 
contempt is concerned, pending causes. Two related holdings 
which are apparently correct, immediately follow the proposition 
just announced, and are to the effect that a publication charging 
the Supreme Court and certain of its judges with having been 
inflnenced by corrupt motives in their rulings im causes still pend- 
ing for rehearing and that they would be so influenced in their 
final disposition of them and of a cause not yet heard, constitutes 
criminal constructive contempt, and that the intent of the pub- 


lisher of such charge is no defence to a proceeding against him for 
contempt. 


The most important and far-reaching point decided in the 
case is that the truth of the charges is no defence to the contempt 
proceedings. 

Mr. Justice Steele dissents in a very able opinion in which he 
lays special stress upon the unsoundnezs of the last point mentioned 
as being made by the majority closing as follows: 


“The court made a mistake in instituting the proceeding ; a 
mistake in holding that an affidavit is not essential to its jurisdic- 
‘tion ; a mistake in holding that the acts of the respondent con- 
stituted contempt. But infinitely greater than these was the mis- 
take ib made in holding the truth to be immaterial; for aside from 
the fact that it denied to the respondent important consitutional 
rights, in the very nature of things, those who before believed the 
charges to be true are now confirmed in their belief, and those 
who did not believe them now have their confidence in the coart 
shaken solely because of the action of the court in refusing the 
respondent, a hearing, ang denying him the right to offer proof in 
support of the charges, and in holding that it is entirely immaterial 
whether the matter published is true or false.” —The Green Bag. 

"ox 
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Criminal Law. (Attempts.) N. Y.—The question whether a 
conviction for an attempt to commit a crime can be had where the 
actual commission of the crime is impossible under the cicunistances, 
is answered in the affirmative in New York, by People v. Jaffe, 
98 N. Y. S. 486. The court there declares that whether an attempt 
to commit & crime has been made is determinable solely by the con- 
dition of the actor’s mind and his conduct in the attempted consum- 
mation of his designs, and the fact that the crime attempted could 
not be committed, is immaterial, The Statutes of New York relative 
to receiving stolen property and to the punishment of attempts, are 
not materially different from the laws of most of the other states, 
so that the decision, while apparently based on certain New York 
statutes, is really of very general application. The prosecution 
was for attempting to receive stolen goods, and it was shown that 
a clerk stole goods from his employer, attempting to sell them to 
accused, but subseqnently confessed, so that the employer recover- 
ed the goods, The latter redelivered them to the clerk under an 
agreement that he should sell them to accused. There was suffi- 
cient evidence to justify the jury in finding that accused on receiv- 
ing the goods believed that they were stolen.’ Under these 
circumstances it was held that accused could not be convicted of 
receiving stolen property, but could be found guilty of an attempt 
to commit that offence. A number of other New York cases, some- 
what similar in facts, are cited with approval, People v. Sullivan, 
173 N. Y. 122, 65 N. E. 089 ; People v. Mille, 178 N. Y. 274, 70 N. 
E. 786 ; People v. Conrad, 92 N. Y. S. 606; People v. DuVean, 
94 Na Y. S. 225, being among the number.—The Green Bag. 

*ox 


Torts. (Label Post Cards—Injunction.) Hng:—The case of 
Corelli v. Wall (Times Reports, May 11, 1906), which not only 
on account of the position of the plaintiff, Miss Marie Corelli, the 
well-known authoress, but by reason of thenew questions involved 
in it, has attracted considerable attention, has just been decided 
in a considered judgment by Mr. Justice Swinfen Eady in the 
Chancery Court. The plaintiff sought to continue till the trial an 
interim injunction obtained by her in the Haster vacation, 
restraining the defendant from publishing or offering for sale 
certain picture post cards purporting to depict scenes in the 
private or home life of the plaintiff, or any picture post cards 


r 
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which will expose the plaintiff to ridicule or contempt. The 
judge said : “ Two of these post cards represent the plaintiff in the 
public street with a pair of ponies, the third represents her on the 
river Avon in a gondola, the fourth in the act of presenting a cul 
to the Stratford-on-Avon Boat Club, and the fifth post card shows 
the plaintiff in a garden which exists only in the imagination of 
the artist. These drawings were made without the knowledge of 
the plaintiff and without any communication being made to her, 
and a large quantity were printed and prepared for sale. 1 am 
quite satisfied upon the evidence that the defendants had no 
dosire to respect or regard the feelings or wishes of the plaintiff 
with respect to the cards, but intended from the first to dispose 
of them for their own profits as a commercial venture, regard- 
less of any objection the plaintiff might make. The question, 
however, which I have to consider is whether, the plaintiff has 
made out such a case of legal injury as to require the court to 
intervene by injunction at the present stage of the action. The 
real ground of the plaintiff's motion is that the cards constitute a 
libel upon her and that their sale ought to be restrained on that 
ground, Although it is well settled that a person may be defamed 
as well by a picture or effigy as by written or spoken words, I am 
not satisfied that the cards are libellous ; and in any event the case 
is not so clear as to justify the court in intervening before the fact 
of the libel has been established. The case of “ Bonnard v. 
Perryman” (7 The Times Law Reports, 453 ; 1891, 2 Ch., 269) 
shows how careful the court should be in granting interlocutory 
injunctions in cases of alleged libel. It was also urged that the 
plaintiff as a private person was entitled to restrain the publication 
of & portrait of herself which had been made without her authority 
and which, although professing to be her portrait, was totally 
unlike her. No authority in support of this proposition was cited. 
The present Masser of the Rous referred to this question in “ Monson 
v. Tussauds (Limited)? (10!The Times Law Reports, at p. 208; 1894 
1 Q. B. at p. 679), but refused then to express any opinion upon 
it, as ib was not necessary for the decision of that case. The plain- 
tiff has not established, for the purpose of this motion, that she has 
any such right. Under these circumstances I do not see my way 
to grant any interlocutory injunction.—The Green Bag. 


* 
* o o* 
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CONTEMPORARY LEGAL LITERATURE. 


The Law Magazine and Review opens with a very interest- 
ing article upon “ The Influence of Christianity upon the Law of 
Home". The writer points out that the influence of Christianity ia 
‘seen in two directions (J) the promulgution of new laws to 
meet new conditions and (2) the amendment of existing law to 
meet the more rigid morality of Christianity. In the law of 
persons 1ts influence is seen in the growth of the sense of personality, 
in the restoration of the dignity of marriage, «nd in restraining 
freedom of divorce. No great change wus introduced into the law 
relating to things. In respect of the law relating to actions, we 
should mention the abolition of crucifixion as a punishment, the 
declaration that the exposure of infants was a crime, and the 
interdiction of suibide. There is algo an interesting article about 
“Creminal Statéstecs, 1904. The writer concludes: “It clearly 
emerges from these figures that crimes against property tend to 
increase with increasing density of population, but that, of all towns, 
seaports show for the highest proportions of crime (of almost every 
description) and of drunkenness ; that crimes against morals prevail 
in agricultural districts, particularly in the south and west; and 
that, after seaports, drunkenness is most rife in mining districts 
and in the north.” The next article is on Reeponstbility in Law 
and deals with the question-of accountability for conduct and tries 
to reconcile “the differing views of the legal and medical pro- 
fessions on this subject." The opening article in the August 
number of the Case and Comment is on “ Actions for Injuries from 
Fright” and is a plea for the recognition by the courts of the fact 
that injuries resulting from right are as much real as physical 
injuries and for the award of damages in such cases, Tho next 
two are about the “ Landlord's Right to Recover for Injury to use 
"and Occupation by Temporary Nuisance and the Limited Restraint 
on Altenatton of fee.” 
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REVIEWS. 


Law of Evidence. By T. R. DzeA1, B. A., LÌ. B, High Court Vakil, 
Bombay. 2nd Edition. Price Rs, 3-8-0, l 


This is a book intended for students for Pleadership and other 
law examinations, and thougl it cannot supersede the more elabo- 
rate commentaries upon the Evidence Act, it will be useful as a 
preparation for the study of the larger commentaries. There isa 
clear and useful analysis of the sections of the Evidence Act. Re- 
ferences are given to important cases decided undér the sections 
and the differences between the English and Indian Law are also 
pointed out, The appendices containing an explanation of maxims, 
technical terms and answers to questions are likely to be appreci- 
ated by students, Exception may be taken to the language used 
by the author in certain places, but there are not many instances 
of this sort, In the very first lesson the author puts the question 
how far the law of evidence is lew fort, One would have thought 
that the whole of the law of evidence was part of the lex fors, and 
that is what Mr. Desai himself states. But the question would 
imply that some portions of the law of evidence were not governed 
by the lee for. With reference to the question of relevancy it is 
stated that relevancy and admissibility are not co-extensive terms. 
Mr. Desai distinguishes between logical relevancy and legal rele- 
vancy, The relevancy with which the Act is concerned is explain- 
ed in S. 5 to refer to only such facts as are thereinafter declared 
to be relevant and no others (Ss. 6 to 55), So far asthe Act goes, 
all that is declared to be relevant is necessarily admissible, Again, 
S. 11 is dealt with under the heading relevancy of similar facts 
which is hardly appropriate. Seeing that a 2nd Hdition has been Ţ 
called for within three years, the book evidently meets with the 
wants of students and we hope that the 2nd Edition will prove use- 
ful to those for whom it is intended. 





“A Digest of English Civil Law By Epwarp Jens. Book I, 
General. - Book II—Part I, Obligations rising from contracts. Pub- 
lished by Butter worth and Co., Law Publishers, London, 

We welcome the publication of this digest,as & first attempt 
towards codification of the English Law Itis not intended to 
14 
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deal with the subject of procedure or with anything more than the 
Seneral principles of substantive law. Itis a great advantage 
to students of English jurisprudence to be able to have the main 
principles of the law presented in a neat compact form, Parts of 
various parts of English Law have been separately treated in the 
Shape of digest by well-known writers of text books, and the 
Bystem of staintg the law in theshape of a series of propositions 
With illustrations drawn from dicided cases has been recently adopt- 
ed i in England, But there is no digest of the substantive law asa 
whole and Mr, Jenks’ book supplies the real desideratum. The 
propositions are neatly stated and the cases upon which each pro- 
position i is based are noted under it, The first ‘book which deals 
with general topics is especially well done. It must, however, be 
stated that the propositions are not always expressed with scien- 
tific precision. For instance, Rule 188 states that there is no con- 
tract if i is left to one of the parties to determine tho character 
or amount of the performance due from him. A contract which 
allows an option to the promisor to perform one of two alterna- 
tive things might be supposed to fall within the rule. In dealing 
with the topic of consideration, the distinction between what is 
merely no consideration and what is illegal consideration is not 
brought out. With reference to the question of appropriation 
of payments the statement in Rule 260 implying that the creditor's 
right of appropriation should be oxercised before action brought 
requires qualification in the light of the recent decision in Smith v. 
Betty [1908], 2 K. B. 817. The getup of the book is excellent 
and attractive. We hope Mr. Jenks will soon complete his under. 
taking and trust the book will obatin a large propulartiy. s 


D 





The Institutes of Justinian,—Tl'ranslated by J. B. Movrz, 4th Edi- 
' ' tion, 1906. Clarendon Press, Oxford, and Brevens AND Sons, 
Limited, 119 and 120, Chancery Lane, London. Price 6 s, 


Dr. Moyle's translation of the Institutes of Justinian has won 
a high reputation for scholarship and accuracy and is deservedly 
popular in several universities, Any commendation of a » recog-- 
nised text-book like Dr. E 8 is R 


— 
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The Indian Stamp Act of 1899. By Desar NanorAx, 2nd Edition, 
1906. Published by HiGGINBOTHAM AND Co., Mount Road, 
and G. A. NATESAN AND Co., Esplanade, Madras. Price Rs. 7. 


This is avery useful annotated ed.tion of the Stamp Act, 
The short catch words under which the cases are arranged consi- 
derably facilitates reference, The decisions under the English 
Stamp Act are also noticed in the appropriate places. The 
Appendix containing, among other things the repealed Acts and 
Regulations and the rules framed under the Stamp Act adds to 
the usefulness of the book, 





The Law of Money-lending, Past and Ppresent. By J. B. MATHEWS, 
1906, Published by Swzzr, aud Maxwzrz, Limited, London. 
Price 5 s. 


Mr. Mathews’ book contains a short history of the Usury laws 
in England and the Money-lender’s Act of 1900, with a critical 
commentary. The history of the Usury laws furnishes very 
interesting reading. Mr. Mathews modestly disclaims the right to 
criticise the Act from the point of view of public policy and offers 
some criticisms from the point of view of a more lawyer. The criti- 
cisms are both sound and sensible. We share the reluctance of 
Mr. Mathews in accepting the wisdom of the legislature in passing 
this enactment. As Mr. Mathews points out, the trend of legislation 
seems to indicate that the usury laws may to some extent be re- 
enacted in the future. Practitioners in this country will find the 
book useful in cases where the plea is set up that a bargain is 
unconscionable and oppressive or that a provision for an enhan- 
ced rate of interest is a penalty. l 





The Yearly Digest of Reported Cases, 1905. By G. R. Hirr. 
Published by BurreRwoRTH & Co., London, 1906. Price 15s. 
For cash. Post free 12s. 6d. 


Messrs, Butterworth & Co’s. Yearly Digest for 1905 is quite 
up to' the level of its predecessors. It contains a copious selection 
from Scotch and Irish cases, besides giving a summary of all the 
reported cases in the English Law Reports. There is also æ table 
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of cases followed, overruled or considered; "Wé-havé no doubt 
that the Digest will be found exceedingly useful, l 





The- Annual Digest for 1905. By Jomw Muws. Published by 
SwEET AND MAXWELL, Limited, London, and SravEns AND Sons 
Limited, London. Price. RSS - : 


It is difficult to choose between publications of similar merit 
and covering the same ground like the Annual Digest and the 
Yearly Digest. It is needless to say that both the publications 
are well done, and that it is simply a matter of taste with the 
members of the profession as to which Digest they will prefer. 





The Land Acquisition Acts. Annotated by Mx. H. Bavugnzy. Sth 
Edition. Published by S. K. Laurer and Co,, 54, College 
Street, Calcutta. 


This is a very well got up and useful edition of the Land 
Acquisition Acts. The English cases bearing upon the subject 
matter of the Sections are also noted under the appropriate heads. 
There is a useful appendix of the portions of the Indian Railways 
Act, Indian Telegraph Act, and the Calcutta Municipal Act 
relating to the powers of the public bodies concerned to construct 
works likely to interfere with the rights of the public or adjacent 
landowners. The fact that the book has reached the 5th edition 
is a testimony to its usefulness. 


Principles of the English Law of. Contract. By Sm "Wuzrx R, 
Anson, Barr., D. C. L. Published by the Clarendon Press, 
Oxford. Price 10 s. 6 d. 


It'is needless to say anything about the usefulness of a book 
Which has gone through 10 editions. The last edition was published 
in 1908, just three years before the present one. As a text-book for 
students Sir W. Anson’s book is simply admirable and has justly 
taken the place of many others, The princigles are stated succinctly 
with the appropriate cages. The work is now a text-book in many of 
the Universities in India. The theory as regards the acceptance ofa 
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tender based'uponsome supposed dicta: in Great Northern Railway 
Co. v. Witham,* and Offord v. Davies? requires reconsideration, and 
the recent case of ‘Ford v. Newth? doserves to be brought into the 
body of the book instead of being relegated to a foot-note. It does 
not seem correct liketo treat the acceptance of a tender as & mere 
empty formality creating no obligations whatever between the par- 
ties. If the tender is an offer, the acceptance of the tender must be 
the acceptance of an offer and must prima facie create a contract. In 
fact, Mr. Justice Brett in the very case of Great Northern Railway 
Co. v. Witham! expressly states that the acceptance of a tender 
will amount toa contract. It is just possible for parties to 
accept in such a way as to make the acceptance of a tender 
amount only to an intimation to the person making the ten- 
der, that his tender will be regarded as an offer. But the mere 
acceptance of a tender without anything more is certainly not 
this extreme case. It is difficult to understand why the case of 
Ridgway v. Wharton‘ and the principle laid down therein are not 
‘referred to in the book. “This case has a material bearing 
upon the finality of accóptance dealt with by Sir W. Anson at 
pp. 46 to 50. The principles laid down in the Coronation Pro- 
cession cases have not been discussed, There is only a passing 
reference to these cases with astatement that they are irrecuncil- 
able and that the law may be regarded as nob finally settled. 
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SOME QUESTIONS ON THE INSOLVENCY LAW. 


The recent crash of Arbuthnot and Company, while it has 
raised questions of various interest to the lay reader, has given rise 
to a crop of questions interesting to the professional reader, and 
relating to Insolvency Laws in the Presidency Town of Madras. 
We shall in this article proceed to discuss some of the main provi- 
sions of the Insolvency Law. 


It is a very old saying that “the difficulties of a litigant in 
India begin when he has obtained a decree.” This was said by 
the Judicial Committee in a very early case. (See The General 
Manager of the Rajah of Durbangah v. Maharaja Coomar Ramaput 
Singh! ; Rajah Muhesh Narain Singh v. Kishanund Misre*). 
This saying is as true now as it was DO years ago (Sadasiva Pallas 
v. Ramalinga Pillai*, Forester v. The Secretary of State for Indsa 
in Council*, Maharajah Jagatjit Singh v, Rajah Sarabjit Singh*, 
Dinendronath Sannyal v. Ramcoomar Ghose®, Chundhri Ahmad 
Bakhsh v. Seth Raghubar Dayal’). The introduction of Insolvency 
Laws into the legal systems of the world has not been made solely 
with any avowed object of improving the position of creditors. 
Those laws have only to be accepted as one of the necessary evils of 
an advancing civilization. Much depends upon the working of the 
law. The harshness of the early law as regards debtors brought 
with it a revulsion of feeling and the Insolvency Laws have been 
to some extent though not mainly the result of such feeling. 


Statute 11 & 12 Vic. C. 21 is the Insolvency Statute appli- 
cable in the Presidency Towns. We do not know how it was 
regarded by the older generation of lawyers and the litigant 


1. 14M. L A. 605 at p. 13. 4. 4]. A. 187 (144). 
A 9 M. I. A. 328. 5. 18 I. A. 165 (178). 
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public, but among the present generation it is generally reputed to 
be 8 provision for an easy method of discharging one’s obligations. 
If a person has any decree obligations to discharge in the Nofussil, 
he has only to come to Madras to pass through the Insolvent Court 
for getting rid of his obligations. There have been many instances 
where persons in the Mofussil have specially come to Madras for 
bhis object and took up.lodgings for the statutory period to 
give a white sheet to his creditors as it is popularly known to be. 
It is singular that a statute passed so long ago as 1848 should 
still have remained unchanged and unmoditied after the lapse of half 
a century and more, and that it had not occurred to the Indian legis- 
lature ere long to amend the Aot to suit the altered circumstances 
of the time and country especially when it is remembered that the 
British Parliament not much credited with quickness in the field of 
legislation should have thought fit after this period to amend the 
laws relating to insolvency in England on various successive occa- 
sions. The English Act of 1849 (12 & 18 Vic. Ch. 106) passed 
immediately after the Indian Statute was repealed by the Act of 
1861, which was in turn repealed by the Act of 1869, which again 
was repealed by the Act of 1883, This latter was mod.fied by the 
Act of 1890. At the time when the Indian Statute (11 & 12 Vic. 
Ch. 21) and the more or ‘less corresponding English Statute 
(5 & 6 Vic. Ch. 122) were’ enacted the law was comparatively 
harsh as regards debtors. The two statutes were intended to 
give relief to the Insolvent debtors. It was gradually felt in 
England at any rate that while relief should be given to a debtor 
it should be not at the expense of a creditor, and a gradual eleva- 
tion in the tone of commercial morality needed certain restrictions 
in the relief to be given to the debtor and the British Parliament 
had to recognise the growing needs of the times by introducing 
changes in the provisions of the old statutes. The Acts now in 
force in England are the Acts of 1888 and 1890. One has only 
to compare these statutes with the Indian Statute to see how vast 
the changes and improvements have been. As it is we in India 
have to be guided by the statute (11 and 12 Vio. Ch. 21) in the 
Presidency towns. 
Tt has to be first premised that the Hfgh Courts as such had no 
insolvency jurisdiction. Prior to the present statute there were 
courts established under 9 Geo. IV. Oh. 78 for relief of insolvent 
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debtors. These were courts of record but were distinct from 
the then Supreme Courts now represented by the High Courts. 
Under S: 2 of the present statute these courts shall be held before 
any one Judge of the Supreme Courts of Judicature (the Modern 
High Courts) at Calcutta, Madras, Bombay and within the respec- 
tive limits of the towns of Calcutta, Madras and Bombay,respectively. 
Under S. 3 of the statute a court for the relief of insolvent debtors 
shall be holden once a month at least throughout the year and 
often if need be in Calcutta and so often as may be necessary in 
Madras and Bombay by any one judge of the Supreme Court or 
High Court and these courts may sit at one and the same time with 
the Supreme Courts or High Courts of their respective Presidencies. 
That these Insolvent Courts were distinct from the Supreme Courts 
would more clearly appear from the fact that power was given to 
the Supreme Courts to make rules to regulate the proceedings of 
the Insolvency Courts within their respective jurisdictions and to 
vary or repeal these and the existing rules. 


S.9 of the Charter Act establishing the High Courts in 
British India refers only to the exercise by the High Court of civil, 
criminal, admiralty and vice-admiralty, testamentary, intestate and. 
matrimonial jurisdiction (original and appellate) and of powers and 
authority for and in relation to the ‘administration of Just.ce as 
the Crown may, by Letters Patent, direct. There js no reference 
to Insolvency Jurisdiction in this section. But S. 11 of the Charter 
Act enacts that all provisions then in force in India of Acts of 
Parliament which at the time of the establishment of the High 
Gourt are applicable to the Supreme Court or to the Judges of 
such court shall be taken to be applicable to the High Court 
and the Judges thereof respectively. Whether this section 
has the effect of conferring insolvency jurisdiction on the 
High Court as such may be a matter for question although 
the correct view seems to be that it has no such ‘effect. 8. 18 
of the Letters Patent of the Madras High Court enacts that the 
Court for the Relief of Insolvent Debtors at Madras shall be held 
before one of the Judges of the Madras High Court and the said 
High Court and any such Judge thereof shall have and exercise 
within the Presidency of Madras such powers and authority with 
respect to original and appellate jurisdiction and otherwise as 
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are constituted by the laws relating to Insolvent debtors in India. 
Apparently under this clause of the Letters Patent, the Court for 
the Relief of Insolvent Debtors cannot be treated as a ‘separate 
court and at any rate the High Court must be taken to have 
original and appellate jurisdiction in insolvency. To style a Judge 
‘of the High Court exercising insolvency jurisdiction as a Commis- 
sioner in Insolvency will, after this clause of the Letters Patent, be 
as antiquated as the Insolvency statute. ` 


Under the statute an order for adjudication of insolvency may 
be founded either (1) upon a petition of the debtor who is to 
satisfy the requisites of Ss. 5 and 6 of the statute or (2) upon 
the petition of a creditor satisfying the requisites of 8. 8, 9 
or 10. The debtor or debtors entitled to apply are stated in 8.5 
of the statute. The debtor shall be either a person imprisoned 
within the limits of & Presidency town in execution of a decree 
or order for the recovery of any debt, damages, costs or money 
for which such person is solely or jointly with any other liable to pay, 
or (b) he shall be a person resident within the jurisdiction of the 
Supreme Oourt and, being indebted on account of any such debt, 
shall be in insolvent circumstances. In the latter case it is not 
necessary that he should be imprisoned or in custody. A debtor 
of the former description haa to file a petition which has to be in 
the form prescribed in Schedule A of the Act. A debtor of the 
latter description, $. e., an insolvent not in custody, has to file a 
petition in the form prescribed in Schedule B. A debtor presenting 
an insolvency petition has to file at the same time, or such further 
time as the Court may deem reasonable, a schedule in form C 
containing a list of creditors and debtors and the property and 
estate possessed. by the insolvent, 


Where the lability is joint it shall be lawful for the joint 
debtors to apply for insolvency by a joint-petition and under such 
joint petition the Joint and separate estates of such petitioners shall 
be dealt with and distributed. 


According to S. 8 of the statute a creditor who has obtained a 
decree or order for the recovery of any debt, damages, costs or 
sum or sums of money and who in execution of the same commits 
his debtor to -prison within the limits of the towns of Calentta, 
Madras. and Bombay is entitled to present against the debtor so 
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imprisoned a petition that the latter be adjudicated an insolvent 
provided the debtor is in prison for 21 days in execution of the 
said decree or order withcut satisfying the same. In such a 
casa the petition shall be in Form No. I in Schedule D. Lying 
in prison 2) days in execution of the decree or order without 
satisfying the judgment creditor will entitle the latter to present 
a petition of insolvency against the debtor. Three things are ne- 
cessary for adjudicating a debtor under this section (S. 8) :—(1) the 
debtor should have been in jail for 21 days without satisfying the 
debt for non-payment of which he was imprisoned ; (2) the petition- 
ing creditor should be the detaining creditor; and (8) the debtor 
should be in prison at the time the petition is presented, or possibly 
at the time it is heard. See In ve Ahmed Ismqul'. 


It may be noted that the right to file a petition for adjudica- 
tion against & debtor as insolvent is confined under S. 8 to the 
execution-creditor whose judgment-debt remains unsatisfied, where- 
a3 no such limitation is to be found in Ñ. 9. i 


Apart from the above provision any creditor answering the 
following description will be entitled to file a petition for adjudicat- 
ing his debtor who is a trader as an insolventif such debtor 
commits an act of bankruptcy within the meaning of S. 9 :— 


(1) any creditor to the extent of Rs. 500; 


(2) any two or more creditors to the extent of Rs. 500, 
. provided they are partners in trade ; 


(3) any two creditors to the extent of Re. 700; and . 
‘4) any three or more creditors to the extent of Rs. 1,000. 


In the last two cases the creditors need not, necessarily, be 
partners in trade. According to S. 10 a creditor whose debt is 
not then due may petition or join in petitioning. 


It may benoted that the person against whom a petition for 
adjudication may be made under S. 9 must be a trader. If 
he is not a trader, the secticn will have no application. The only 
cases in which the latter. may be adjudicated are (1) under S. 5 
where he himself files & petition and (2) under S. 8 where an 


— 





1. (1902) I. L. R., 36 B. 649 (650). 
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execution-creditor taking out process fails to get the judgment 
debt satisfied. A person who commits an act of bankruptcy within 
the meaning ofS. 9 as by making a fraudulent gift, &c., or departs 
from the local limits with intent to defeat and delay creditors cannot 
be adjudicated bankrupt on the petition of his creditors if he ig 
nota trader, The effect of this distinction between a trader and 
a non-trader is to confine the hability of being adjudicated on the 
petition of any creditor only to the former case, 


An act of bankruptcy is committed in the following cases :— 


(1) where a trader liable to become bankrupt, having been 
arrested in execution of a decree for any debt, &o., or committed 
for or by reason of any contempt of any court whatsoever for non- 
payment of money only or of costs taxed or untaxed either ordered 
to be paid or to the payment of which such person would be liablé 
in clearing such contempt lies in prison for 21 days upon such 
arrest or commitment. If the trader is already under arrest for 
any other cause, the 21 days should be counted from any de- 
tainer for debts ‘ non-payment of money’ or costs lodged against 
him and not discharged?; 

(2) where such trader departs from within the limits of the 
jurisdiction of any of the said Supreme Courts with intent to 
defeat or to delay his creditors or with such intent he departs from 
his usual place of business or abode within the said jurisdiction. 
If at the time of his departing he had no such intent but he does 
not come back to the jurisdiction or otherwise absents himself, 
there is no act of bankruptcy committed according to the Indian 
Statute. 


l. A question may arise whether under this clause a commitment should be confined 
to a commitment by the Supreme Courts now represented by the modern High Courts 
or whether it should extend also to commitment by any court whatsoever, although 
outside the Presidency Towns. Apparently by some accident or oversight the legis- 
lature does not speak n this section of lying in prison within the local limits of the 
High Court. So that apparently if a person is imprisoned in a Mofussil Court a 
creditor may &pply in the High Oourt for adjudicating such a debtor an insolvent, 
Apparently also the statute makes no specific provision that the creditor in adjudicat- 
ing under such ciroumstances should be resident within such jurisdiction. Whether all 
this is intended by the seotion of the statute under gonsideration it is diffioult to say. 
It may, be contended that the arrest or commitment to prison for debt, &o., should be 
within the limits of the jurisdiction of the supreme courts as this restriction ig also 
to be found in the latter clause. 
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Even under the English Act of 1849, provision is made (8. 67) for 
a case where a trader being out of England shall remain abroad 
with intent to defeat or delay creditors. Such act is stated to be 
an act of bankruptcy ; 


(8). where such trader with intent to defeat or delay his 
creditors makes! any fraudulent gift, grant, conveyance, delivery 
or transfer of any of his lands, tenements, money, goods or chat- 
tels, or with such intent he fraudulently suffers his land, money, 
goods or chattels to be taken in execution attached or sequestered. 
An assignment or conveyance of property by the debtor to one of 
the creditors which would be void as a fraudulent preference is not 
in terms made an act of bankruptcy according to the Indian 
Statute. The English Statute of 1869 did nof in terms make a 
fraudulent preference an act of bankruptcy. It was a doubtful 
question under that Act whether a transaction which amounted 
to a fraudulent preference was per se an act of bankruptcy. The 
same doubt will hold good under the Indian Statutes. (See 
Williams on Bankruptcy, p. 8). Jt may be noted that the Indian 
Statute does not expressly refer to the assignment of the whole of 
a debtor’s property to a trustee or trustees for the benefit of his 
creditors generally as an act of bankruptcy. But apart from any 
statute it has always been held in England that such an assign- 
ment is an act of bankruptcy and that without any interference of 
the debtor. (See Williams on Bankruptcy, p. 6). It has been 
held by the Bombay High Court in Karsandas v. Maganlal? 
that such an assignment was an act of insolvency within the 
meaning of B. 9. 


A notice by the debtor that he has suspended or is about to 
suspend payment of his debt is according to English Law an act of 
bankruptcy, but this is not to be found in the Indian Statute. Un- 
der the Act the filing of a petition by a debtor that he may be 
adjudicated an insolvent is not made an act of bankruptcy so as 
to sustain a petition by a creditor that such debtor may be 
adjudicated as an insolvent. 


Traders are not defined inthe Indian Act, But S. 9gives us 
a description of these by referring to the English statute of 6 


1, The Enzlish Aot of 1849, 8. 67, adds,“ either within this realm or elsewhere,” 
3. (1902) I. L. R., 24 1. x76. ] 
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Geo. IV, 6 & 6 Vic., and to any otLer. statute then in force or 
thereafter to be passed so that all persons who would be traders 
under the modern English Law would also be traders under the 
Indian statute. l | 


Coming to the case of a petition of Insolvency filed by a deb- 
tor, it is enacted in S. 7 that the Insolvent Court upon the filing of 
any such pet.tion is authorised and required to order that the 
following properties and effects of the petitioner shall vest in the 
Official Assignee :— 


(1) all the real and personal estates of such petitioner whe- 
ther within the territor.es or within the limits of the 
Charter of the East India Company or without (except 
wearing apparel, bedding, and other necessaries, &c., to 
the value of Rs. 800) ; l 


(2) all debts due to him ; 


(3) all the future estate, right, title, interest and trust of the 
petitioner in or to any real or personal estate or effects 
within or without the said territories which such peti- 
tioner may purchase or which may revert, descend, be 
devised or bequeathed or come to him before the cer- 
tificate of discharge ; and 

(4) all debts growing due to h'm before the certificate of 
discharge. 


Before discussing the properties vested in the Official Ås- 
signee and the effect of such vesting, we have to consider the effect 
of an application for insolvency upon the death or demise of the 
petitioner or any one of the joint petitioners. In the case of à 
sule petitioner dying before the vesting order and the hearing of 
the petition, it seems to be doubtful as far as the Indian Act is con- 
cerned whether the petition becomes null and void and the deceased 
petitioner be adjudicated as an insolvent under the Indian Act. 
The question is whether upon the deatu of the petitioner his petition 
abates. The Indian Act has no machinery as under the Modern Eng- 
lish Law for adjudicating a deceased person abankrupt. The ab- 
sence of machinery in some, though it may.be, not a conclusive reason 
for holding that upon the death of a person he cannot be adjudicated 
as an insolvent. Under S. 108 of the English Statute if adebtor by 
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whom a bankruptcy petition has been presented dies, the proceed- 
ings in the matter shall be continued as if he were alive unless the 
Court otherwise orders. This is now the present English Law. 
The same rule applies where & bankruptcy petition is presented 
against a debtor by his creditors. Where the debtor dies before the 
service of notice there seemed at one time fo be some difficulty 
even under the English Law. The proceedings had to be stayed. 
(See In Re Easy. But under the Bankruptcy rules of 1890, the 
Court may order service on his personal representative.* Under the 
earlier English statutes, the rule was different. Under S. 116 of 
the English statute of 1848 “if any bankrupt shall die after 
adjudication, the Oourt may proceed in the bankruptcy as if such 
bankrupt were living.” Slightly different was the language of 
S. 80, Sub. Sec. 9, of the English statute of 1869 :—“ When a debtor 
who has been adjudicated as bankrupt dies, the Court may order 
that the proceedings in the matter be continued as if he were 
alive S. 125 of the English statute of 1884 makes detailed 
provisions for deceased debtors. 


It may be stated that even under the Indian law when an 
adjudication of insolvency has been made the subsequent death of 
the insolvent will not affect the proceedings. The property vested 
in the Official Assignee will not be divested by the insolvent’s 
death. 

It may be noted that express provision is made for this in the 
English statute of 1849 (12 & 18 Vic. Ch. 106). 5.116 of the statute 
enacts “that if any bankrupt shall die after adjudication, the Court 
may proceed in the bankruptcy as if such bankrupt were living". 

-I& would appear that this provision was nob a new one introduced for 
the first time in the Statute of 1849. Asit would seem that statutory 
provision had been made in England for the continuance of the 
proceedings after the death of the bankrupt even 80 early as 1 Jac. 
1. See Sitaram .Abbajs in re.* Although no such statutory 
provision has been made in India, it must be held upon principle 
that after adjudication the death of the bankrupt cannot have the 
óffect of nullifying the proceedings already taken. This view is 
also cousistent with the authority of the decided cases in India, 
In re Sitaram Abbajis already referred to, it was held by Gibbs, J. 
an EA a, ae a eee eet en oe ae 


1. 19 Q.B. D. 688. 3. ]0 B. H. C. B. 58 at p. 59, 
* Mr, Wace doubts the.validity of this rulo. 
2 
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that the death of the insolvent after the petition and schedule 
were filed by him and after the vesting order but before obtaining 
his discharge would not affect the right of the Official Assignee to 
deal with the property of such insolvent, nor would it cause the 
proceedings in such insolvency, so far as the Official Assignee and 
the creditors were concerned to abate, A similar question was con- 
sidered by Mr. Justice Latham in Fakir Chand v. Motichand!, The 
question that he had before him was this: “What was the effect of the 
death of the insolvent on the proceedings pending in his insolvency?” 
In the paucity of judicial decisions here it is useful to give his whole 
answer to this question. He observed ; “It is somewhat remark- 
able that there is no provision in the Indian Insolvent Act, corres- 
ponding to those in the more recent English Acts, for the continu- 
ance of the proceedings after the death of the imsolvent, as, for 
instance, S, 80, cl. 9 of the Bankruptcy Act, 1869, There is perhaps 
less authority on the point in India than might have been 
expected, But In re Sitaram Abbaye *, it was held by Gibbs, J., that 
the Official Assignee was to proceed so far as circumstances 
would permit, in the same manner as he would have done had 
the insolvent been living. The law seems to have been assumed 
to be the same in In re Ramsabuck Misser? where Norman, 
Offig. C. J., and Markby, J., affirmed an order of Phear, J., 
which made a rule to continue certain proceedings absolute 
against the representatives of deceased ;nsolvents as well as 
the surviving insolvents and the Official Assignee. But the 
most striking case is that of In re Kaleechurn Khetiry*, cited in 
Millett and Clarke's edition of the Insolvent Act, p. 15, where a 
prisoner in custody on a charge of murder had filed his petition, 
and a vesting order had been made: but he was convicted and 
executed without filing any schedule. It was held by Sir Charles 
Jackson that the insolvency should proceed, and that the Off- 
cial Assignee should deal with the estate. I may also mention 
Bromley v. Goodeve where Lord Hardwicke hold thata com- 
mission of bankruptcy (the then course of procedure) might be 
renewed, though the bankrupt were dead ; and that notwithstand- 
ing the statute then in force mentioned only the bankrupt, yet it 
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extended to his representatives. And, lastly, I may refer to the no- 
torious insolvency of Aga Mahomed Rahim Shirazi, pending in the 
Bombay Court of insolvency since the time of Sir Erskine Perry, 
in which repeated proceedings have been taken sincethe death 
of the insolvent, and in the interests of which estate I believe that 
the Official Assignee is at the present moment carrying on a suit. 


In Inre Hamsabuck Misser? cited by Mr. Justice Latham 
in Fakérchand’s cage*, already referred to, it might be observed 
that the creditor who instituted the proceedings died. The 
insolvency proceedings stood in this way. Apparently the creditor 
applied for adjudicating the appellants as insolvents. The peti- 
tion was dismissed and the creditor applied for arule ntsi to 
seb aside this order. A rule nisi was granted, but before it 
could be made absolute the creditor died and his« sons applied to 
continue the proceed;ngs instituted by their father. The Court 
held that the sons were entitled to continue the proceedings and 
made the rule absolute. It must be admitted that this would 
be no authority as to the effect of the insolvency proceedings on 
the insolvent’s death. 


Where no adjudication is made a different principle may 
apply. In Bromley v. Goodeve? it was observed: * On the death of 
the King a Commission may be renewed though the bankrupt be 
dead and if a commission may be renewed against z bankrupt who 
is dead, it holds much stronger that a certificate may be allowed 
after his death.” The question is as to what extent this principle 
will apply to insolvency proceedings under the Indian Statute. 


Where there is a vesting order made but no adjudication, 
against whom are the proceedings to be conducted? Can the de- 
ceased be adjudicated an insolvent ? S. 7 provides that where a 
petition for insolvency is dismissed, the vesting order becomes void. 
When the petition is dismissed the vesting order becomes null and 
void under Ss. 7 and 11. 

Tt has already been stated that the death of the insolvent has 
not the effect of superseding or nullifying the vesting order made 
although the insolvent is not adjudicated as such or has not 
obtained his discharge. I the vesting order is not nullified by such 
death and under 8.7 of the Insolvency Act, it oan only be nullified 
CO ncaa 





L 6Beng. L- R. 119. i 3. I.L. R.,7 B. 488. 
3. (1743) 1 Atkins, 75 at p. 77. 
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by the dismissal of the petition, is the petition necessarily to be 
dismissed when the insolvent dies before adjudication but after 
vesting ? Even if the petition is to be dismissed it must be on the 
hypothesis that the petition is pending even after death at 
any rate for dismissal, The case of In re Sitaram ÁAbbajs! appa- 
renily proceeds upon the assumption that the petition should not 
necessarily be dismissed. If, according to that case, the Official 
Assignee had the right to proceed in the insolvency in the same 
manner as he would have done had the insolvent been living, it 
must follow that the petition could not abate and it must go on 
even after the insolvent’s death before adjudication but after 
vesting. Although there is no machinery in the Indian statute 
for continuing proceedings in such a case and no rules have been 
framed by the High Courts upon this matter, it is consistent with 
reason and principle to hold that the proceedings may be conti- 
nued in such a case. 


Where, however, the debtor dies before any vesting order is 
mude as where he dies immediately after the filing of petition by or 
against him, it seems that, in the absence. of any express provi- 
sion to the contrary, the proceedings may not be continued, 
It cannot be said that the Indian Act does not absolutely contem- 
plate the case of death. S. 49 of the Act if carefully looked at has 
some bearing upon the question. This section relates to stay of 
proceedings pending at the time of insolvency. The section enacts : 
“If after the filing of any insolventa schedule in the said Court 
for the Relief of Insolvent Debtors and before such insolvent shall 
obtain his discharge in the nature of certificate hereinaftermen- 
tioned (Ss. 59 and 60) any suit or action shall be pending against 
the insolvent, his heirs executors or administratore,&c.” The reference 
to “ heirs" shows that the statute contemplated the possibility of 
the death of the insolyent subsequent to the filing of the schedule 
and before he obtained his discharge. Where other pending pro- 
ceedings are stayed it may be inferred that the Indian statute con- 
templates the continuance of insolvency proceedings after death. 
The discharge in the nature of a certificate referred to in this sec- 
tion is the discharge of the insolvent personally and with reference 
to his after-acquired property from all demands of the creditors 
under Ss, 59 and 60. If S. 49 be construed as contemplating death 
Prior to the final discharge and the proceedings ara stayed, a 

eS 
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question may arise what 1s to become of these proceedings finally. 
If the insolvent were living then he may apply under Ss. 59 and 
60 for discharge from liability for certain demands. But what 
can be done if he were dead ? The said Ss. 59 and 60 do not 
contemplate an application by the personal representative. Stay 
of proceedings can be made under S. 49, only after Schedule filed 
and before final discharge. The Schedule is filed ordinarily before 
vesting order, so that the section seems to contemplate a case 
where the insolvent dies after filing of Schedule but before vest- 
ing order. Stay of proceedings may be made apparently at the 
instance -of the legal representative. If the petition for insol- 
vency abates or cannot be continued, there can be no use of a stay. 
So that it seems to be a legitimate inference from 8. 49 that ib 
contemplates the continuity of the insolvency. proceedings after 
the insolvent’s death even before the vesting order. 

It may, however, be contended that itis not a legitimate 
inference to spin out all this by a side-wind fromaprovision which 
has for its object not the continuity of insolvency proceedings 
after the insolvent’s death but something quite different. As 
already observed no express provision is made in the Indian 
Statute for the case of insolvent’s death, Where, a petition was 
filed against & dead person believed at the lime to be alive it must 
be taken as if no petition at all was filed and no insolvency pro~- 
ceedings can take place with reference to such person. 


In the case of a joint petition by a number of joint debtors 
upon the death of one before the vesting order, the others may be 
adjudicated as bankrupts, but the deceased may not be adjudicated 
as such under the Indian Statute if the extreme construction sug- 
gested from the language of S. 49 is inadmissible. But the adjudi- 
cation against the surviving debtors will be quite different 
from an adjudication made against all including the deceased, 
If the joint debtors constitute a firm upon the death of one 
after a joint petition filed by all the partners, the petition can 
only proceed as that of the surviving partners, but whether in 
such a case the assets of the firm will vest in the Official Assignee 
or the trustee of the surviving insolvents will be a difficult 
question and will be diseussed in a separate article. If the proceed- 
ings-cannot continue as against the deceased partner, his share will 
not ordinarily vest, The shares of the surviving insolvents in the 
partnership may vest in he Official Assignee. It now becomes mate- 
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rial to see the provisions of the Indian Statute relating to the vesting 
of the insolvent’s property in the Official Assignee. 

Upon a vesting order being made, the title of the Official Assig- 
nee shall relate back to and take effect from the filing of the petition 
and all the real and personal estates and effects as aforesaid shall 
instantly vest in the Official Assignee without any conveyance or 
assignment. Where the creditors file a petition for adjudicating 
their debtor an insolvent, a similar vesting order has to be made. 
If after the vesting order is made the insolvent dies, then the title 
vested in the Official Assignee is not divested by the death and we 
may have seen that the insolvency proceedings continue. Where 
the insolvent dies before the vesting the question whether a vesting 
order can be made will depend upon the further question whether 
insolvency proceedings can be cont.nued under the Indian Statute. 

Where two or more joint debtors file a petition for insolvency 
and one of them dies after the filing of the petition but before the 
vesting order, similar principles will apply. Where it should be 
found that one of the joint debtors died eren before the filing of 
the petition it must be taken aa if no petition was filed, No vesting 
order can be made and so no title will vest in the Official Assignee. 
The vesting order will then affect only the estate of the insolvents 
who are living. 

When one of several partners is adjudicated bankrupt, his 
trustee (7.6., the Official Assignee in India) becomes entitled to all 
his separate property and to all his interest in the joint property. 
The trustee can with the leave of the Court sue for a joint debt in 
the names of the trustee and the other partners. If the survi- 
ving partners afterwards become bankrupt, they may file petition 
for insolvency, but under the English Law they must be in the 
same court and separate proceedings under such petitions shall be 
stayed and all the estate of such debtors will vest in the trustee 
under the first petition. There is also provision in the English 
Law for consolidating all the proceedings into one when such 
proceedings shall be conducted as if there were a single petition by 
the whole firm. This would be the case even where one partner died. 


No such provisions are to be found in the Indian statute 85 that 
where a bankrupt frm carried on businése both in England and 
India, it might be a better course to have the proceedings conduct- 
ed in England if it is wanted io secure the estate of a deceased 
partner for the oreditors, As itis insolvency proceedings cannot be 
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had with reference to him in India—a result highly inconvenient to 
the creditors here. 

This leads us naturally to the effect of a foreign adjudication. 
The subject is a complicated one and will be dealt within a 
separate issue, 

We may,however, state very briefly the result of the decisions, 
A prior adjudication by a foreign Court will not affect proceedings 
taken in the domestic forum. Priority in adjudication is not the 
test. McCulloch In re. A fortiori priority in application can give 
no preference. There can be no doubt that the Oourt of the state 
in which the Act of Insolvency has been committed has juris- 
diction and this jurisdiction is nob ousted by the fact that there bas 
been an adjudication (although a prior one) in another foreign Court. 
Haparte Andre Chale*?, This question is different’ from the question 
whether there should be a concurrent bankruptcy in both courts 
or whether one court should stay proceedings, and if so which. The 
correct rule upon this point has been stated by the court of appeal 
in Heparte Hobinson.? The court of the country which has assets 
will go on to make an adjudication and if a greater part of the 
assets exists there a forttor that will be a strong circumstance for 
such court making the adjudication‘. 


(To be continued). 





NOTES OF INDIAN CASES. 


Chaudhri Ahmad Bakhsh v. Seth Raghubar Dayal—I. L. 
R, 28 A. ].—The saying that a creditor’s troubles begins after decree 
seems still to be true of modern India even after more than a century 
of British rule. A mortgagor who had a decree for redemption and 
paid the amount decreed in Court in 1857 was able to obtain 
through his representative the fruits of this decree only in 1905 by 
the decision of the Privy Council in this case, It is noteworthy 
that although the mortgagor paid the mortgage money into the 
Government Treasury and thus did all he could to satisfy the 
decree he was not able to obtain justice by reason of the treasury 
being looted out at the time of Mutiny, It is equally noteworthy 
that the Government thought they were justified in declining any 
responsibility with respect to the payment. As has been stated 


1. 140b.D. 716. 8. 220h. D. 816, 
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in the judgment of the Privy Council the Government refused 
either to refund the sum paid into the treasury or to assume the 
responsibility of having received it on behalf of the mortgages, 
and as has been naively said the Government allowed the mort- 
gagor to bring a fresh action and pay the mortgage money over 
again, It is satisfactory to note that the Privy Council were 
able to award substantial justice to the parties in this case. 


Basant Lal v. Kunji La1—I. L. R., 28 A. 21.—Of late Privy 
Council judgments are expressed in such & way that instead of 
being taken as final pronouncements upon the matters dealt with, 
they are the subject of endless construction or misconstruction. 
Indian Courts have to unravel the intention of their Lordships 
from thair express language much in the same way as they have to 
unravel the intention of the legislature from an inartistically drawn 
up Statute. The case of Gilam Khan v. Mahomad Hussain! 
appears to be one of them. Their Lordships took the trouble 
in that case of stating the views, whatever they might be, upon 
certain points not necessary for the decision of the case. As ob- 
served by their Lordships in that case “ the decisions of the Indian 
Courts on those provisions are so conflicting that it may be useful to 
state generally the conclusions at which their Lordships have 
arrived on some of the disputed points brought to their attention 
in the course of the argument," This course was apparently taken 
for the benefit of the Indian Courts. In the case under notice there 
was an award made without the intervention of Court. An appli- 
cation under S. 525, C. P. C., was made to file the award, The Court 
refused to file the award and rejected the application. The ques- 
tion was whether an appeal would lie from the order refusing to frle 
theaward. The case will be one falling under Head 3 described by 
the Privy Council in the case already referred to. With reference to 
this, the Privy Council observed : “In cases falling under Heads II 
and III proceedings described asa suit and registered as such 
must be taken in order to bring the matter—the agreement to 
refer or the award as the case may be—under the cognizance of 
the Court. That is or may be a litigious proceeding—cause may be 
shown against the application—and st would seem that the order 
made thereon is a decree within the meaning of that eepression as 
defined in the Civil Procedure Code", 
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From the above remarks there can be no doubt that if cause 
is shown against the application, the order made thereon (which 
wil bean order refusing the application), is a decree within the 
meaning of S. 2, C. P. C., andis, therefore, appealable. Ap- 
parently the learned judges in the case under notice hold that 
this passage is only applicable to cases where an order is made 
directing an award to ba filed and not to cases where such appli- 
cation is rejected. We should rather think if there was any doubt on 
the print, the doubt would be regarding the latter and not the 
former class of cases. Where an award is filed or a decree is passed in 
accordance with the award it may bea question whether 8.522 will 
not prohibit an appeal. The prohibition in S. 522 in terms applies 
only to cases where the decree is in accordance with the award. 
It will not apply to cases where the award is not directed to be 
filed. No decree is passed in accordance with the award, The 
learned judges relied upon some observations of their Lord- 
ships in the earlier case of Muhammad Nivaz Khan v. Alam 
Khan! and stated that as, according to this case, an order 
refusing to file an award would not amount to res judica:a ib 
followed that it could not be a decree. Assuming for a moment that 
such an orderis not res judicata, it does not appear why the 
order isnot a decree. It has been held in some enses by some 
of the High Courts that where an adjudication cannot be carried 
in second appeal by reason of the suit being of asmall cause 
nature such adjudication would not be res judicata. But does 
it follow from this that such adjudication is not a decree? Then 
again there may be orders which might operate a3 res 
judicata, but yet such orders may not be decrees. I'he fact of an 
adjudication having the force of res judicata is surely not the test 
of its being a decree. All that was said by their Lordships of 
the Privy Council in the earlier case was that the mere fact that 
upon an application to file an award made without the inter- 
vention of Court, an order was passed refusing to file the award 
would not necessarily invalidate the award in a suit either based 
‘upon the award or in which the award was relied upon. We have 
to see to the nature of the adjudication before we can apply the 
principle of res judicata.™ We have to see whether the Court ada 
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judieated on the questions raised in the subsequent suit. There 
must be a judgment upon such questions. The mere fact of refusing 
to file an award will not invalidate the award. The Privy Coun- 
‘cil never meant to state that if in the application to file the award 
certain questions were raised which would invalidate the award 
and those questions wero adjudicated and the award held invalid 
‘and the Court refused to file the award on that ground, such an ad- 
Judication would not be res judicata. We regret that the learned 
Judges should fritter the language of the Privy Council and 
refuse to give effect to the remarks of the Privy Council in 
the lator case expressly made for the purpose of putting an end to 
the hopeless conflict of decisions in the Ind.an Courts. The 
‘romarks were no doubt obiter dicta but they were made with the 
express object of*being a guide to the Indian Courts in future cases. 


Hardeo Sahai v. Gauri Shenkar.—I. L. R., 28 “A. 35 :— 
‘An agreement to refor the matters in dispute in a suit to 
arbitration, some of the parties in the suit being minors, has been 
held not to require the sanction of the Court under S. 462, Civil 
Procedure Code. We have grave doubts as to the soundness of 
this decision, Reliance is placed by the Allahabad High Court 
‘on two decisions, one of the Madras High Court and the other of 
the Calentta H^gh Court, but these cases are distinguishable. In 
both these cases the agreement was with reference to the mode in 
"which parties should tender their evidence. The guardians in 
‘these cases agreed that the oaths of the plaintiffs in a particular 
form should determine a particular issue or the suit. But in the 
‘case under notice the agreement was not of such a character. It 
was an agreement to refer matters in dispute for the determination 
of an arbitrator. Such an agreement would be one “ with reference 
to the suit” within the meaning of S. 462. It. may be added that 
‘the point was decided in exactly the opposite way in Madras in 
Lakhsimant Chatty v. Chinnathambi', a case not referred to in 
the case under notice, . | 


. Mankanma Kunwar v. Balakrishnan Das.—I. L, R., 28 A. 
,98 : :— We are disposed to agree with the conclusion of the learned 
J udges in this case. But we are afraid the learned Judges have 
, expressed themselves in language which, perhaps, is not very 
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happy. The learned Judges say “in India, where the joint family 
is so well recognised,.a gift to two brothers, members of a jo.nt 
family, without indicating that they were to take as tenants in 
common constitutes a gift in joint tenancy.” The two brothers 
may not take as tenants in common but do they take as joint ten- 
ants? If so, is it ajomt tenancy, a3 understood in the English Jaw 
In a previous sentence the learned Judges referred to the English. 
law and state that according to such law a conveyance to two or 
more persons constituted a joint tenancy. But a joint tenancy as 
known to the English Law could not be imported into gifts by Hin- 


dus (See Jogeswar Narain v. Ramachandra Dutt'), Apparently: 
the learned Judges in saying that a gift to two brothers........ —À 
that the property should be taken constitutes a gift in joint 


tenancy” mean as joint family property. If that be the effect 
of the decision we think that will ropresent the correct view of 
the law, althongh apparently it will not satisfy the Judges of 
the Bombay Hizh Ocurt who decided the case of Bai Diwali v. 
Patel Bechardas*. 


Ram Mohanlal v. Mul Qhand.—I. L. R., 28 A. 39 :— In this 
case it was held that a purchaser of a portion of a joint family 
property from a member of the "D was entitled to sue for 
partition in respect of the portion purchased by him, We are 
afraid we are not able to appreciate the reasoning upon which 
this judgment proceeds. Apparently thè joint family is a joint 
Hindu family governed by the Mitaksha fe law. According to 


such law it is well sottled that as a general rile a partial partition ` 


- of a joint family property will not lie. This rule not mérely 
applies to members of the family but also applies to purchasers from 
a member of a joint family (seo Venkatwam Ù, Meera Labar? 
and Venkayya v. Lakshmayya*). In fact, under the Mitakshara 
law no purchase was recognised ; ib was only as ‘a matter of 
equity, and by reason of some decisions of the Privy Council 
that the right of a member to alienate his share or any portion 
of his property was recognized and that only by some of the 


Courts. But the only way in which such a purchaser can enforce , 


his right is to sue for » general partition, 80 that all the oquities 
of the members may be adjustod. The only exception until now 
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recognised was a suit by a coparcener who has not alienated his 
property to recover from a stranger alienee the share to which 
the alienation cannot extend. See Chinna Sanyasi Hasu v. 
Surya Haju!, Subramanya v. Padmanabha*, and Ramcharan v. 
Ajudhia Prasad?. Of course we aro aware that under the Mitak. 
shara law as administered in the North-West Provinces and Bengal 
a voluntary alienation by a member of a jo-nt Hindu family with- 
out the consent of the {co-parceners may be valid. In the case 
under notice the alienation was made with the consent of the other 
eo-parceners. It might be that by giving such consent the other 
Co-parceners might be taken to have waived their right to insist 
upon a-suit for general partition being brought. Bat it may be 
equally argued that by consenting to the alienation it cannot 
be taken that thd consenting co-parceners ‘agreed to waive their 
rights and to consent to a partition piecemeal. Tho case relied 
upon by the learned Judges is Srimali Padmamani Dasi v. Srimaté 
4agadamba Dasit, but thishas no bearing npon the question. All 
that was Leld in that case was that one of two daughters being 
coheiresses taking the estates of their father might enforce partition 
aga.nst the other. It was also held in that case that such a daughter 
suing for partition was not obliged to include in her suit the entire 
property of the family to be partitioned, but might confine the 
suit to a portion ofthe property, provided however the property 
not sued for was without the jurisdiction of the Court in which 
the suit was brought. It was not held in that case that a 
purchaser was entitled to sue for partial partition. 


Janki Prasad v. Gauri Sahai.—t. L. R., 28 A. 75:—The 
language of S. 898 of the Code would apparently seem to support 
the decision. I / a suit for partition of a non-revenuo paying estate 
the Po aid down is first to ascertain the rights of the par- 
ties and then"to issue a commission if necessary to make the divi- 
sion and to pass a final decree after tho receipt of theCommissioner's 
report. A commission may or may not be issued according as the 
Court is or is without the materials for an actual partition. The 
section winds up by saying that the Court may adopt one of two 
courses, that is quash the report and isswe a new commission or 
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pass a decree in accordance with it, This seems to Jeave no third 
course, that is, a modification of the report and a decree iu accord- 
ance with such modification, open to the Court and this is the 
view of the Allahabad Court. We cannot suppose that this was the 
intention of the legislature. The appointment of a commission is 
itself discretionary. After quashing the report the Court may recall 
its order - appointing the commission and passa decree without 
further reference to a Commissioner, Such a decree may be at 
variance with the Commissioner’s report. We are unable to see why 
the Court may not purport to modify the report and pass its own 
decree. Suppose the Commissioner persists in making an erroneous 
report we cannot suppose the Court has no control over its own 
officer and is reduced to impotence. The key to the whole provi- 
sion Les in the Commissioner’s appointment itself being discre- 
tionary. It must, however, be said that the language of the 
section might be made clearer. 


Abdul Ghani v. Muhammad Fasih and Atdul Majid.—l. L. 
R., 28 A. 95 :—It is now fairly well settled that objections may be 
preferred by one respondent under S. 561 of the Code against the 
co-respondent. The Calcutté and Madras High Courts have so 
held already and the view of the Allahabad High Court is in line 
with theirs. That the framer of the section really meant it may be 
open to doubt, It is not quite intelligible why the section provides 
for notice only to the appellant. But there is no doubt that objection 
to the decree against a co-respondent conduces to the rendering of 
justice where the result of the appeal may deny rel.ef to the res- 
pondent against the appellant when he is undoubtedly entitled to 
some relief and got.it against the wrong party in the Court below. 
The matter, after all, is one of procedure and there seems to be no 
hardship involved in the judicial interpretation of the Code. 


Ghazaffar Husain Khan.v. Yawar Husain and Mehdi 
Husain.—I. L. R., 25 A. 112:—The Procedure Code is still under 
the consideration of the Government of India. The whole bill as 
published shows signs of utter incapacity in the framers to deal with 
ghe subject. The tendency has been to make procedure more and 
more complicated and very much ofan enigma. Sir Walter 
Raleigh never showed any legal acumen during his term of office 
and was merely the political henchman of Lord Curzon. Mr, Erle 
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Richards is yet to show what stuff he is made of. It is regrettable 
hat the law membership jshould be steadily going into weaker 
hands. In the meantime numerous are the cases in which in the name 
‘of procedure and limitation injustice is perpetrated. The procedure 
as regards suits in respect of trust estates has largely helped 
the maladministration of trust properties. It is not yet clear 
what class of suits may or may not be brought under S. 539 and 
what relief may or may not be obtained under it, 


There is judicial difference as to whether 8.30 applies to publie 
trusts. ©. 14of the Religions Endowments Act is very limited in 
scope. All the Indian Courts except the High Court of Madras have 
accepted the view—and it seems rightly—that a suit for the hostile 
removal of a dishonest trustee and the appointment of a new one 
may be brought under S. 539. It seems an impotent conclusion 
after that, to sxy that the newly appointed trustee should sue the 
old one separately for possession a3: Mr, Justice Burkitt seems to 


suggest, 

Kashiram v. Sardar Singh.—I. L. R, 28 A. 157:—We 
are unable to agree thatin a usufructuary mortgage with a 
covenant to pay there is no right of sale to the mortgagee. S. 67 of 
ihe T. P. A. says that a usufrucbuary mortgage as such is not enti- 
tled to sue for sale. The last/clause of S. 92 of the Transfer of 
Property Act contemplates, an order for sale in a suit for redemp- 
tion of a purely usufructuary morigage. <A usufructuary mort- 
gago i3 stilla mortgage and a mortgage implies the creation 
of a security for a debt, Where there isa covenant to pay the 
security may be realised by sale. It seem3 therefore clear that the 
ifadras case is right white the Allahabad is not. i 

Sheo Tahal Ojha v. Sheodan Rai.—I. L. R., 28 A. 174 :— 
We think it is clear that a mortgagee is entitled in a suit for 
foreclosure or sale to omit any portion of the mortgaged proper- 
ties. He has his right against every part of the mortgaged 
property and may recover the whole money from it. S. 85 of tho 
Transfer of Property Act does not compel the inclusion as parties 
of persons interested in the part omitted. See Krishna Ayyar v. 
Muthukumarswamiya Pilat. This, howeVer, does not dispose of 
the question as to the right of the mortgagor impleaded to require 
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ihe joinder of porsons interested in property excluded from suit 
for the purpose of obtaining a final adjudication upon the vali- 
dity of the mortgage as between all the ‘persons interested in 
the properties comprised in it. | 


Nanhi v. Gauri Shankar.—I. L. R, 28 A. 187 :—1t 
cannot at all be considered satisfactory to introduce female 
heirs without any principle on which the inclusion can be justified, 
The first attempt to introduce a female heir not included in the 
list of enumezated persons was made in connection with the sisbor 
in Madras. There was then an endeavour to place the matter on 
some principle known to the Hindu law. But that was an obvious 
failure as Mr. Mayne conclusively demonstrated it. Sir Charies 
Turner then made an elaborate vindication of the Madras view in 
favour of the sister and discovered new principles to support him. 
He suggested that a reference to the Full Beach would be the proper 
way to settle the dispute between Mr. Mayne and the Madras High 
Court as ib was not then necessary for him to decide the matter, But 
this recommendation was apparently forgotten by a later genera- 
tion of Judges with no pretensions to the knowledge of Hindu law. 
It was said that a son's daughter was an heir because the sister was 
‘one and it was supposed that the sister was one notwithstanding 
thero was no reference to the Full Bench, as suggested by Turner, 
C. J. Then came the daughter's daughter and it was said that shoe 
was an heir because the son’s daughter was. It was also settled in one 
case that a paternal aunt might be because she was her grand+ 
father’s daughter. The Madras High Court has abandoned the 
attempt to seek for a principle and we do ‘aot know where they will 
stop, The Allahabad High Court rightly repudiates this haphazard 
procedure. At tho same time it must be confessed that popular 
sentiment will be found to be in favour of the inclusion of all the 
relations named. Their nearness of. kinship as is commonly 
understood cannot be disputed. Sir V. Bhashyam Ayyangar wanted 
to put an end to this mechanical method of Judicial pronouncement 
by legislation. But well meaning Indians who had no perception 
of what was‘ good for the country cried aloud at the top of their 
voices and puta stop to it. And here we are between judicial 
bungling and legal principle. | 
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SUMMARY OF ENGLISH CASES. 


A 


Bentley Brothers v. Metcalfe and Co. [1906], 2 K. B. 548, 


Landlord and tenant—Contract to supply power to work machine— 
Implication of reasonable fitness for the purpose. 


A, the tenant of a mill, let a room inthe mill with the 
machine therein to B, and agreed to supply power to work the 
machine. The engine suppiying the power, owing to some defect, 
ran at excessive speed, and caused the drum of the machine in B's 
room to revolve so fast that it burst and killed a workman. B paid 
compensation to the workman's widow and sued A for the amount 
and-the costs incurred by him, 


Held:—That A’s liability arose on a specific contract and that 
there was, in the absence of special conditions, an implication of 
reasonable fitness for the purpose for which the power was supplied, 
and that A was liable for the consequences of a breach of the 
contract. 


tees 


Grinnell v. Welch [1906], 2 K. B. 555. 


Landlord and Penant—T, espases ab invtio—Second distress for the 
same vent valid." 


Where a bailiff employed to levy a distress for rent in arrear, 
illegally broke in the front door, and seized furniture, but before 
‘selling left the house and did not try to get possession again on 
being refused admittance on return : held that such a distress wag 
a trespass ab initio and was void as a distress, and that the land- i 
lord could lawfully distrain under a second warrant for the same 
rent. 


Neale v. Electric and Ordnance Accessorios Company, Limited 
[1900], 2 K. B. 558. 


Employer and workman—Infant workman—Action for damages 
dismissed— Assessment of compensation—Hetoppel, 


Where an infant workman sues by.next friend for damages 
for personal injuries arising by an accident in the course of em- 
ployment and fails in the suit, and then receives compensation 
under the Workmen’s Compensation Act,1897 (60 and 61, Vic. c. 87). 
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Held, that he’ was estopped by the election to take such com- 
pensation from proceeding further with the action, and that thero- 
fore & subsequent application by him for judgment or a new trial 
in the action is not maintainable. . 


[Isaacson v. New Grand (Clapham Junction) LA, 1908 1 K. 
B. 589 discussed}. 





$ 
Weiner v. Gill Jame v. Smith [1906], 2 K, B. 574. 


Vendor and purchaser—Sale for cash only—Passing of property— 
Pledge. 


A delivered jewellery to H, a retail jeweller, on the terms of 
a memorandum headed * on approbation. On sale for cash 
only or return. Goods had on approbation or on sale or return 
remain the property of A until such goods are settled for or 4 
charged.” H delivered it to L on the terms of his paying cash or re- 
turning themin a few days. Ju frundulently pledged it, with the 
defendant, A sued the defendant to recover it. l 


Held, that ‘no property was to pass to H till he paid for them 
or was debited with the price by the plaintif and that he could 
recover it from the defendant.’ 





Lews v. Baker [1906], 2. K. B. 599. 
‘Landlord and tenant—Notze to quit — Eopiration of notice. 


* "Where a lease providing for a yearly rent contained & provision 
that it should be lawful for either party ‘to determine the tenancy 
hereby created by giving three months’ notice.’ 


Held, that the agreement created a yearly tenancy determin- 
able by three months’ notice expiring with any year of the tenancy 
and not a tenancy for an indefinite period terminable by a three 
months’ notice expiring at any time. 
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Kemp v. Baerselman [1906], 2 K. B. 604. 


Contract—Contract to supply goods and agreement not to take goods 
elsewhere— Assignment of buyer's business — Ássignee's right. 
Where A contracts to buy certain goods and B to supply the 

same for a certain period, and A agrees not to buy similar goods 

elsewhere, and during the period A transfers his business to a com- 

pany. s 
Held, that B's contract was with A personally, that the bene- 


fit of it was not assignable and that B was not further liable on the 
contract, 


[Lothurst v, Associated Portland Cement Manufacturers 1908 
A. 0.414 distingpished], 





Chorley Corporation v. Nightingale [1906], 2. K. B. 612. 
Highway—Ditch alongside of it—Hetent of dedication. 

There is no rule of law that a ditch running alongside of a 
highway between the road and the fence cannot be dedicated as 
part of the highway merely because it is not part of the roadway 
and cannot be used by the public for purposes of passage. 


——, 


Thomas v. Bradbury, Agnew & Co., Limited [1906], 2 K. B. 627. 
Defamation—Inbel—Fatr comment. 

Where, in an action for libel, the defence is that the writing 
complained of was fair comment on a matter of public interest, held 
that evidence to show that the defendant was actuated by malice 
was admissible, as proof of malice takes a criticism prima facte 
fair outside the limits of fair comment. 

[Campbell v. Spottiswoode, 3 B. and S. 769, Henwood v. Harri- 
son, L. R. 7 C.P. 606, Merivale v. Carson, 20 R.Q.D. 275 discussed ] . 








In re Pilling, Salaman Exparte [1906], 2K. B. 644, 
Bankruptcy—Trustee’s power to compromige claims. 


A trustee in bankruptcy can, with the sanction of the committee 
of inspection, compromise all claims under S. 57, Sub. S. (0) ‘of the 
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Bankruptcy Act,1888, and the court will not generally on the appli- 
cation of the trustee under 8. 89, Sub. S. (8), express any opinion on 
& proposed compromise. 


Where the trustee and the committee of inspection propose 
to accept a compromise, the party objecting the same must show 
that the compromise should not be entertained. 





i Failes v. Failes [1906]. P. 326]. 

Dévorce—Previous order of Court of Summary jurisdiction —No 

estoppel. | 

Where a husband leaves his wife under circumstances which 
clearly show an intention to desert her, the fact that she subse- 
quently applies to a Court of Summary jurisdiction and gets 
separation order there is no bar to her right to plead such deser 
tion under the Matrimonial Act, 1857 (20 and 21 Vic. C. 85), and 
after years, upon proof of adultery, to get against her husband, 
who has continued to desert her a decree of divorce. 

Smith v. Smith 1905, P. 249 followed. 


[Dodd v. Dodd 1906, P. 189 distinguished]. 













In re Criggleston Coal Company, Limited [1906, 2 Ch.'827]. 
Company—Creditor's winding up petition—-Assets covered by de- 
bentures. 

Where the assets of a Company are covered by debentures 
and its management is in the hands of the debenture-holders, who 
had obtained the appointment of a receiver in an action to enforce 
their security, a creditor’s petition for a winding-up order should 
be granted, unless the debenture-holders can show that there was 


no reasonable possibility of any benefit accruing to the unsecured 
creditors from the winding up. 





In re-Gorringe—Gorringe v. Gorringe [1906], 2 Ch. 841]. 
Will—Construction—Gift to children as a class—— Children of Deceased 

child. 

A gave legacies tQ the children of B, one of his sons, refer- 


ring to B as his predeceased son; gave a legacy to another son C, 
' whose whereabouts he didnot know; and left the residue in 
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trust for his children other than O, who shall live at his death, 
provided that where any had died before him living children, such 
children should take theshare which their parent would have 
taken if alive at his death. 


Held that A’s children could share in the residue, though A 
was dead at the dateof the will. 





In re-Boswell Merritt v. Boswell [1900], 2 Ch. 859]. 







Limitation — Part payment—Bolicitor's bill — Recovery of moneys due 
to cleent—Retatner on account with the assent of client. 


|! (1). Where a solicitor recovers moneys due to the client and 
etains them on account with his assent, such transactions are not 


(2). A payment by a debtor must be shown, io have been 
made expressly on account of the statute barred debt, 


(3. Quere. Whether when a payment on account is made 
by the debtor there has been no appropriation by either the deb- 
tor or the creditor, thelaw will appropriate it to the earliest 
items which at the date of the payment were not statute barred or 
will treat it as attributable pari passu to all such items as to take 
them out of the operation of the statute. 





Newton v. Birmingham Small Arms Company, Limited 
[1906], 2 Ch. 878. 


Company— Auditor not to disclose information to shareholders— 
Such resolution ultra vires.—Compantes Act 190 (63 and 64 
Vee.) SS. 21, 22, 28. 


A Company under the Companies Act cannot make regula- 
tions precluding its auditors from availing themselves of al] 
the information to which they are entitled under the Companies 
Act, 1900, as material for the report to be made by them to Share» 
holders as to the true state of the Company’s affairs. 


a 
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JOTTINGS AND CUTTINGS. 





In His own Defence :—Quite recently a seedy-looking indi- 
vidual was charged at a provincial Police Court with having 
stolen a lady’s purse, containing a substantial amount. 


The prisoner defended himself with all the ingenuity of g 
practised lawyer and a persistence worthy of a better cause. 


“I did not steal it” he maintained, “ The lady dropped her 
purse, and I found it on the pavement.” i 


111 Yes.” 


“Then why did you not at once restore itto the ri” - 
owner T^ | 


A 


“T did not know who was the rightful owner. 5 
lady dropped the acticle, but that evidence as to owne 


purely circumstantial, and by no means convincing P” \ 


- 


“What do you mean?” . 


'* Well, supposing that Ihad dropped the purse myself, afte 


having picked it up, would that have convinced you that I was the ^ 


rightful owner ?” 


“Certainly not,” sternly answered the astonished magis- 
trate. i 

* That’s exactly my view of the case,your worship," remarked 
the prisoner, jauntily ; “ and in the absence of corroborative evidence 
in support of her claim, I determined to retain possession.” 


“ But you did not even ask the lady if she had lost anything, 
and thereby invite what you describe as ‘ corroborative evidence.” 


* No, your lordship ; but I followed her half a mile to see if 

she dropped another.” " 
* ox 

Judge and Prisoner :—A Judge in remanding a criminal 
called him a scoundrel. 

The prisoner repliad, “ Sir,I am not as big ascoundrelas your 
honour," here the culprit stopped but finally added——“ takes me 
to be.” e^ 

* Put your words oloser together," said the judge. 


* 
*o* 


“Did you see the purse fall?" demanded his worship. 


\ 


\ 
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Curiosities of Law:—(1) An Australian detective died in 
April dividing £85,000 property into six shares, These divisions 
were specified in writings, placed insealed envelopes, thesix heirs 
drawing them with no clue to the contents. 

















(2) Baron Rothschild was named sole beneficiary under the 
will ofa nice miser, Abraham Fidler, who left him £000,000 on 
the principle that “ money must seek money." The baron hunt- 


ed up the relatives of the departed and gave each an equal 
share. 


(3) “ This, the last will and testament of me, John Thomas,” 
ead a certain document in Montreal, last July. “I give all my 
higgs to my relations to be divided among them the least way 
N. B.—If anybody kicks, up a row heisn’t to have 


33 


In a law suitat Aberdeen over a horse whose death 
r attributed to a man who had hired it, the Court decid- 
animal had committed suicide. 


(9) Traced by the impression of his teeth in a half-caten 
apple, left in a house at Basle, Switzerland, a burglar has confess- 
ed and been sentenced. 


(6) In May the famous Stevens v, Smith “ Cow case” was 
closed in Colorado, with a total of £2,500 attorney's fees, plus 
Court charges. The cow, worth only £80 in the first place, has 
been dead fifteen years. 


(7 Radolph Maher, a New York Civil Engineer, was uncivil 
enough to hug Miss Jladgs Chapman, overlooking the fact that 
he did not know the lady. The magistrate thonght the embrace 
worth six months “on the island,” 


(8) Because a revolver which he had purchased to kill him- 
self, missed fire, Paul Schlardum of San Bernardino brought suit 
against the hardware company for the price of the weapon. 


(9) Dying in poverty in a San Francisco Hospital, Lus Comb 
Scares, received word that the British Goyernment had just allowed 
his claim of £5,000,000 arising from losses during the Boer 
War. 
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(10) In October, Mrs. Ella Gettz of Portsmouth, O., swore 
out & warrant for a circus elephant which had eaten her gold 
watch and smashed in a brand new Paris hat. 


(11) A Oologne dairy maid was arrested for bathing herself 
. daily in the milk she later sold.-—The Green Bag. 


* 

Abolition of imprisonment ‘upon failure to comply with an 
order for payment :—An enterprising weekly has recently been 
taking the opinions of several county court judges upon the ques- 
tion whether or no imprisonment upon failure to comply with an 
order for payment made upon the hearing of a judgment summons 
should be abolished, And it is interesting to note how, almost 
without exception, the judges were in favour of its abolition. With 
deference, we venture to think, 1$ would prove a* poor look-out for 
a good many people—tradesmen is particular. It is peculiar to 
notice how singularly unavailing a judgment in itself is, yet how 
quickly matters reverse themselves and the money is forthcoming 
once the unwelcome hand of the bailiff is encountered.  Fearlessly 
we state that it will be a bad day for the man in the street when 
imprisonment in such cases becomesa thing of the past. Of 
course, we all know that imprisonment for debt was abolished by 
the Debtors Act, 1869, but the same result is obtainable, And 
how often does one find the wisdom and leniency of the county 
court judge miscarry? Very, very seldom. Sometimes, of course, 
an honest man suffers through no actual fault of his own. Cir- 
cumstances are against him, and he cannot control them. Then 
an undoubted hardship is worked, Butit is the exception, not 
the rule—Zhe Law Students’ Journal. 


Dressing for Juries :—“ It used to be a rule,” said a well- 
known lawyer, “ that a lawyer should take the case of any one who 
wished to employ him, even if the client confessed his guilt, and 
do the very best to clear him. Now, however, many attorneys will 
not take a case unless they are assured of the client’s innocence. 
You know the advice the old lawyer, or, rather, law professor, gave 
his class: ‘If you have the law on your side, st.ck to that; if 
you have the evidence, larp on that; and if you have neither law 
nor evidence, holler like hell!’ Well, it is the same about this 
thing of appearance in Oourt. It is the duty of a lawyer to make 
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the most of every detail he can command, and I have no doubt 
that many lawyers on occasion coach their clients abont * dressing 
for the jury, as it might be called. But there is almost always 
the danger of a fauw pas in making up for the part. Once, I re- 
call a man sued a corporation that I was representing for damage 
for the loss of his wife in a wreck. On the crucial day the plaintiff | 
came into Court dressed most solemnly in black, with even a crape 
band on his hat. His face, too, was dressed im a most woebegone 
style—mouth down at the corners, eyes sad, with a far away look 
and a real or well gotten up pallor. But he neglected his necktie, 
which was a most vivid and aggresive red, I was able to most 
completely spoil his whole mourning get-up by pointing to his gay 
necktie, and exposing his shallow attempt to work upon the sym- 
pathy of the jury, gota verdict which threw him out of court. 
— Law Notes. l 


* 

At present the Inns of Court appears to be opposed to the scheme:— 
This attitude is, in the opinion of the President, possibly due to 
some distrust of solicitors; some dread of extinction. The Presi- 
dent took the opportunity to state publicly that our profession—or 
rather the majority—has no desire for fusion. We find the present 
system excellent. The President gave many reasons for our ad- 
ministration of the system, the chief one apparently being rever- 
ence for hoary antiquity. Our President was no doubt aware that 
his speech might be read by laymen, and therefore, we suppose 
refrained from giving the real reasons. , We who write only for 
the “ trade” are not so hampered, and we can, therefore, assure 
the Bar that most solicitors are opposed to fusion, for under the 
present system we can escape responsibility ; if a case is lost we 
can always put the blame on counsel, and by constantly taking 
counsel’s opinion we can make more money than by giving our 
own.—JLaw Notes. 


3 

The chosce of Lawyers for the Bench :— We may say of Judges, 
as Mr. Kipling says of women, that “ you never can tell till you've 
tried ’em, and then you are like to be wrong." Certain quali- 
ties are apparent in an advocate, and on these.one builds a guess 
of what sort of Judge he will make. But one is sometimes wrong. 
Nothing is more certain than that the entirely different position 
and attitude brings out-excellences or defects in the Judge which 
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joouncel: If a barrister be modest 
PART Y /to predict that he willnot be firm 
lass Bench. If he be “ a bit bumptious" 
ind onere of the Benoh soften him and 
DIS gond courtesy? The characters and 
at th {ays matter of discussion when lawyers 
€ ake! surprising unanimity m the estimates 
attra ^ But, though these would doubtless 
gor. Per of Justice seeking judicial timber, 





it P. cage of contemplated promotions, which 
How is the Minister toknow how a Judge 
js to trust largely to luck, and he is probably 
= S = country when he selects as his appointees 
femost atthe Bar, not because the successful 
dys the successful Judge, but because such men 
wart of the equipment necessary for the Bench, and 
oeforethe public, more is known of their characters 
_wvainments than of those in other walks of the profession,— 
je Canadian Law Temes. 
xk 
Savagery triumphant :—Press reports announce that a grand 
jury investigation of the mob of April 14, at Springfield, Missouri, 
which hanged and burned some negroes, has found that the alleged 
assault by the negroes on the woman who complained of them was 
not committed, that the negroes charged with the crime could not 
possibly have been at the place of the alleged assault at the time, 
and that the sheriff and police department were negligent in the 
performance of their duty. Lapses into the savagery of mob 
lynchings, with their burning of human victims, have pilloried this 
nation, bearing its brand of indelible disgrace, before all the 
civilized nations of the earth. A lessening of these unspeakable 
horrors is shown by recent statistics, but one in Ohio and another 
in Missouri have again illustrated the latent savagery that exists 
in the worst stratum of every populous community, though 
ordinarily restrained by the forces of law and order.  Well- 
intentioned defenders of lynchings are beginning to learn that 
savagery and brutality cannot be extinguished by turning the 
whole community into brutes and savages, and that a respect for 


9 
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law and-order is not created by turning the w | 
a lawless mob, | 


{ 

Hanging and burning men on general pa 
trial and on mere suspicion, do not tend to ma 
justice, or to build up a law-abiding community 
reports are correct, the mob at Springfield emu it 
In every such case the legal presumption of the inni 
victim is offset only by the presumption of fairness an 
the part of a frenzied mob. Fortunately there are indie 
the best men of every community are beginning to set b 
firmly against these exhibitions of savagery, which disg? 
only the mob,but the community, and the nation itself,— 
Comment. 









e * 
Barristers and Wags: :— Apropos of the recent hot A 
a correspondent told a good story in the Morning Lead 
month which perhaps all our readers have not seen. An ap 
cation was made tothe late Lord Campbell, then Lord Chi 
Justice of England, and three other Judges sitting in Banco, b 
the well-known Q. C., Edwin James, for permission to remove 
wigs owing to the heat. Lord Campbell, who was ever ready 
in an ‘emergency, in tones of frigid politeness, replied: “ We 
have heard your application, and the Court will take time to 
consider its decision. The application may be renewed in the 
Winter session.” | 


x 

A Good Judge:— What constitutes a good Judge on the bench ? 

It is not keen insight and luminous comprehension of the law, for 
that is often used to defeat the plain intent of the law. One df 
the most legally learned of Colorado's judges—perhaps the most 
learned jurist we have—is a barrier against pure principle. It is 
not sternness of will power, for one ofthe evils of the judiciary 


is ajudge who becomes embittered and prejudiced and acts 
despotically. ; 


It is not wit and brilliance, for wit and brilliance often are 
"accompanied by pitiful vacillation of character. It is not a sharp 
sense for the popular things and the genitis that never misses the 


spot-light of public notice, for that sort of mogo in winning 
celebrity fails to preserve respect, 


-i 
G 
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The political judge, who is guided by the way the cat of 
politics is going to jump, and who searches for the political. line 
up rather than for the pure principles of law, no matter how 
successful he may be, is not a good judge. 


None of these is a good judge. Thereis only one kind ofa 
man on the bench who radiates a decisive influence for high stand- 
ards in public affairs, and he is the jurist who is straightforward, 
sincere, manly and with no personal motive except to be honorable 
and just. 


That sort of judge creates public confidence in the courts, 
and, if all judges were of that stamp, there would be no suspicion 
of the judiciary. The people would feel much more patriotic if 
they know there. “I always get square interpretation of the law.” 


Honorable judges in peace are as necessary as brave soldiers 
in war. 


Honor on the bench is not more complicated than honor in 
any other profession, or honest walk in lite. It is simply the 
requirement that, in interpreting the law, the judge shall interpret 
it as he believes it ie--no more, no less—and that he shall be in 
æ position to be convinced in any matter. 


The Court that interprets the law as he believes it ought to 
be, not as he knows it really is, is guilty of the all too common 
offence of wrongfully making, instead of interpreting law ; but the 
judge who peddles a decision he is soon to deliver, among the 
political leaders for political considerations, and who does not make 
up his mind what he willdo until he hears this or that, from 
. dertain sources, and who may &ign the opinion prepared by one 
crowd outside of the court, or that prepared by the other crowd 
of interested persons—such ajudge is as bad as the dishonorable 
legislator who votes by “influence” not on his own best know- 
ledge and belief. 

Bribes are not always in cash, Law suits are supposed to be 
decided on the evidence and the presentations of law by the law- 
yers—not by councils of interested persons outside of court. 

“ Fixing" a jury is ‘a crime. But certam. persons do not 
hesitate to * fix” judges. The arguments in court are often a mere 
formality. The real work is done over the whisky and cigars. 
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When grave, great and far-reaching issues are at stake, the 
publiec'does not know and never knows of the indecent circum- 
stances under which the weighty decision may be determined. 
Only those who enjoy the confidences of persons on the inside 
of public matters, know about it. Certain lawyers and corpora- 
tion officials and politicians and newspaper men know, but the 
story does not get into type, because that would be contempt of 
Court. 


Judges, unhke other public officials, possess an immunity, 
that is & peculiar temptation todo wrong. 


They are safe from ordinary exposure and publicity, though 
their honor may be as cheap as a courtesan's shame, because they 
are panoplied witk the peculiar weapon of contempt of Court. 
They have a power even the President of the United States does 
not have. 


If executive and legislative officers and public men, in general, 
possessed the immunity of judges in their conduct—if they could 
send their accnsers to jail without appeal—now the grafters would 
flourish—great booming guns! How they'd graft? 


But all that is necessary, on the part of a jurist, to escape this 
temptation, is the same personal quality a cashier requires to keep 
from stealing—that is, bemg honest and honorable. 


The “ fixers’ don't fix straigtforward, many honorable 
judges, any more than thieves seek the partnership of honest men. 


Honesty and honor are tho greatest protection against tempe | 
tation as well as accusation. 


Do you know a judge whom you know won't discuss his pend- 
ing decision with you and you wouldn't think of trying to talk 
to him about it, in private ? 


If you do, you have the honor of the (acquaintance of a good 
judge— Denver Post—(The American Lawyer). 
xs 
A legal plaint in verse :—" This complaint was prepared in- 
one ofthe first cases against the New York City Subway, in the 
Municipal Court. The plaintif objected to having it served, fear- 
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ing it was not sufficient. However, the person who framed it claims 
it states a complete cause of action, being a ‘plain statement of 
facts? under the New York Code of Civil Procedure :— . 


«* And now comes Albert Nanies, ; 
And to this court complains, 
Through Rapid Transit negligence, 
He suffered loss and pains. 


"Twas the 6th of March of this year 
That the incident occurred l 
Where he sustained the damages, 
Which to this court’s deferred. 


And first the plaintiff further shows, 
This rich defendant hath the power, 
Under the New York Corporate Law, 
To run cars through the sabway bore, 


T'he plaintiff was no trespasser, 
As he had good right to do, 
When he descended in the earth 
Through the subway bore to go. 


As any other passenger, . 

Being properly therein, 

He was entitled to his ride, 
Through the tunnel dark and dim. 


He then approached the portal, 
Where a ticket he procured, 

And duly paid his nickel 

"Which safe passage him assured. . 


- The chopping box he then approached, 
And on his oath doth say, 
Therein he did the ticket drop, 
Full fare for transport pay: 


A colored portér was in charge, 
He did not see the act, 
<., But a witness saw-it, standing near,.- 
-- -- Who will verify the fact. 
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The plaintiff hastening to the cars, 
The.porter made him halt, 
Insisting that he had not paid, 
And on him made assault. 

The plaintiff then indignant grew, 
Demanding that he should refrain, 
The coon insisting he must buy 
Another ticket for the train. 


So under protest he complied, 
Another ticket bought and dropped 
Into the box, the only way 

From being any longer stopped. 


So now this plaintiff shows the court 
That he’s neither knave nor thief, 

But wants Two Hundred Dollars Cash, 
As damages for his relief.” —Gireen Bag. 


Judge and Prisoner:—4A Judge who liked to visit the prisoners 
he had sentenced, and sympathize with them, says the Evening 
Standard, talked with one man who insisted that he was no ori- 
minal, but only a victim, “A victim ofwhat?” asked the judge. 
“Pm a victim of the Ggger thirteen.” “Thirteen?” “ Yuss, 
thirteen—one judge and twelve juymen lý 


A barbarous suggestion about the Cat. O'tails :—Letter from 
Mr. Joseph Collinson, Secretary Humanitarian League, about asking 
Jor the “ Cat? :—In the second edition of my pamphlet, entitled 
“Facts about Flogging,” issued in 1904, five well-authentica- 
ted instances are quoted from contemporary sources in which 
men had asked for a flogging with the cat-o’-nine-tails instead 
of being sent to prison. One of the cases—that of a man 
named Hackett—will doubtless be remembered by many of our 
readers. He wasconvicted of robbery with violence, and on being 
sentenced by Mr, Justice Day at the Glamorgan Assizes, to seven 
years penal servitude, at the top of his voice, “ Oh, my lord flog 
me!” The man had been flogged before for a similar crime. 

Here is a further case, which came’before Sir Forrest Fulton 
at the last Old Bailey Sessions :— 

Daniel Lee, 20, shoemaker, charged with robbery with 
violence, and found guilty. It was stated that there were 18 
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previous convictions against him, including four: years in a refor- 
matory. The prisoner was described as a very dangerous man, 
an asssociate of thieves. He was a danger to society and a dan- 
ger to himself, because he had evidently been leading a dissipated 
and worthless life. 


The Prisoner:— Will you give me a short term of imprisonment 

and a flogging with the cat-o’-nine-tails instead of sending me to 
prison ? 
" The Recorder said he could not comply with the request. 
The violence used towards the prosecutor was only slight, and he 
therefore should not sentence the prisoner to flogging, but to five 
years’ penal servitude.—The Times. 


Yet the advocates of flogging maintain that the “ Cat” is the 
most dreaded of all and would alone put an end to crimes of 
violence ! 

"m 

Flogging in Ceylon :—The following letter has been addressed 
by Joseph Collinson, Hon. Secy. Indian Humanitarian Committee, 
. Vo the Rt. Hon. , the Earl of Blgin, K, €., Secretary of State for 
the Colonies :— 


The attention of my Committee has beeu drawn to a passage 
in the Report on the Criminal Statistics of Ceylon by Mr. Walter 
Pereira, K. O., Solicitor-General, in which he urges on the ground 
that the penalties at present inflicted are not sufficiently deterrent 
that, for certain classes of crime, corporal punishment should 
henceforth be administered in public (a view worthy of the judges 
and people of a barbarous age). 


' We venture to express our earnest hope that you will entire- 
‘ly disregard this most reactionary and ill-advised récommendation. 
It is notorious that, during the period when public whippings were 
. commonly employed for the suppression of crime in the British 
Islands, crime was everywhere rampant; and the futility of this 
class of punishment has become so generally recognised that all 
recent attempts to extend the use of the lash in this country have 
. been overwhelmingly defeated. 
. „Nor is there any more reason for advocating its extension in 
the Hast, for, as Sir Henry Cotton hus pointed out, in his pamphlet 
on * Corporal Punishment in India,” published by theHumanitarjan 
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League, “ it is the general, if not the unanimous feeling in regard 
to whippingas a judicial punishment, that it is a remnant of times 
long past, that it is an anachronism in India at the present day, that 
it is cruel in its inception and brutalising in its consequences, and 
that it is ineffective in the way either of reformation or example, 


We trust, then, that in this matter yon will adhere to the 
admirable presedent set by Mr. Chamberlain at the Colonial Office 
by reducing as far as possible the amount of flogging inflicted in 
our Colonies, and by discountenancing any such proposal for the 
public degradation of offenders as that to which the Solicitor- 
General of Ceylon, has not scrupled to give his sanction. 





CONTEMPORARY LEGAL LITERATURE. 


The Canadian Law Times for October 1906 begins with an in- 
teresting article on Attacking a Crown grant. The second article is 
upon Deductions from rent for repairs, where the writer refers to 
Taylor v. Beale, also cited as Beale v. Taylor, Keon. 287, and says 
that it is & proper rule to lay down that where a landlord agrees 
to repair but neglects or declines to do so, the tenant may execnte 
the repairs himself, and deduct the cost thereof from rent due or 
to become due. 





REVIEWS. 


—— áÓ W—— a 


The Principles of the Law of Hvidence By W. M. Bust, 4. M., 1. L. B. 
By A. M. Laur, Bar-at-Law,10th Edition. Published by Swear 
AND MAXWELL, LiurvyED, 9, Chancery Lane, London. Price 25 s. 


This book is now very familiar to students of law. It is a text 
book for the B. L. Degree examination in many of the Indian 
Universities. Ever since the introduction of this book into colleges 
of law in India the bigger one by Mr. Taylor has almost become 
unfamiliar to students. Theilast edition was in 1909. The 
present edition maintains the standard, of efficiency of the former 
edition and will certainly be useful to students and lawyers, A 
useful feature of the book is the printing of the important cases in 
dark (antique) type in the list of cases cited. 
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PS 


A Treatise on the Law of Hotdence by His Honour the late 
Judge Pitt Taylor 10th Edition by W. E. Hume Williams, 
B.A., L.L, B, in two volumes published by SwzzT AND MAXWELL 
Limited, 8 Chancery Lane, London, Price 3 £ 38s. 


It is more than adecade sincé the publication of the last 
edition. It has been the standard text-book on evidence ever since 
its publication. Formerly the book was very familiar to students 
of law in India but after the advent of Mr. Best's book on Evidence 
it is not go much . read as it ought to be. Most of the sections of 
the Hvidence Act- borrow the phraseology of this book. In the 
present edition Mr. Williams has brought up all the recent cases 
and some of the cases of 1905 which could not have been apparently 
incorporated into the book owing to the exigencies of prin ting. 
or owing to the fact of the cases appearing after the respective 
pages of the book have been struck off in the press have been 
given in the Addenda. We hope that the book will meet with the 
favourable consideration it deserves at the hands of the profession. 





We beg to acknowledge receipt of the following publications :— 


Allahabad Law Journal ... dn .. November. 
Australian Law Times  ... er wee Do. 
Bombay Law Reporter .. eis sea Do. 
Burmah Law Reporter  ... one .. Vol XII, Part 7. 
Calcutta Law Journal... Vis .. November. 
s Oaloutta Weekly Notes ... Do. 
Canada Law Times Do. 
Case and Comment Do. 
Ceylon Law Review Do. 
Criminal Law Journal Do. 
Educatienal Review Do. 
Green Bag Do. 
Indian Review ... Do. 
Kathiwar Law Reports * ... Do. 
Law Students’ Journal ... -— m Do. 
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Law Students Helper  ... T" .. November, 

Law Notes € x T aes Do. 

The Lawyer... ios a ae “Dae s 

Madras Law Times ^... — ,, „e Parts Nos, 15'to 18, 
Punjab Law Reporter ... ^"  .. -. November. 


Criminal Investigation of Dr. Hans Gross translated by John Adam x. A., Bar-at- 
Law and J. Oolyer Adam, Bar-at-Law. Published by A. Krighnamachari, Egnnore, 
Madras. Price Hs. 21, Net 


Principles of the Law of Personal Property by J. Willams. 16th edition by T. O. 
Williams, publishedS weet and Maxwell Limited, 8 Chancery Lane, London, Price 21s. 


Burial grounds and Cremateries,A practical guide to their administration by Edwin 
Austin, Published by Butterworth & Oo., 11 and 12 Bill Yard, London W. C. Price 
3s. net. i 


The Madras Law Journal. 
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SOME TOPICS OF INSOLVENCY LAW 
IN ITS INTERNATIONAL ASPECT. 


THE Presidency Towns in India have for about three quarters 
of a century (from c Geo. IV) been subject to a fairly elaborate sys- 
tem of Insolvency administration, and the later Indian Insolvency 
Act (1i & 12 Vict. C. 21) contains some detafled provisions as 
' to concurrent bankruptcies in England andin this country. But 
the reports of this country furnish us almost no precedents as to 
the administration in bankruptcy of estates scattered over 
different countries when proceedings are concurrently taken in 
several places. Some interesting discussion recently took place 
in the Calcutta High Court in connection with the bankruptcy 
of Messrs. William Watson and Co, ! but the decision was 
practically confined to a preliminary question. The Insolvency 
proceedings arising from the failure of Messrs. Arbuthnot & Co. 
raise a number of questions in respect of which little help is to be 
derived from Indian authorities, and they will have to be argued 
and decided in due course almost for the first time in this country. 
We cannot fully anticipate the matter here, but it is proposed to 
note in a general form some of the questions that seem to arise 27 
limine. s 

The present instance involves the bankruptcy of two firms, 
and the first question is, are the assets and liabilities of the 
two to be kept apart, or dealt with together ? In other words 
are there two estates to be administered or only one? The 
firms being unincorporated partnerships have in English Juris- 
prudence no legal personality of their own, and their insolvency is 
merely the insolvency of the several partners (per /ames L. J. in 
exp. Corbett?). If the paitners are the same, it matters not in 
how many places they carry on business or under what different 


1 J, I. R. 31 C. 761. : 2 14 Ch. D. at p. 126. 
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firm names (Banco de Portugal v. Waddell*). All the businesses 
constitute but one partnership, and the only distinction to be made 
is between the joint assets and liabilities of the partnership 
concern and the separate assets and liabilities of the partners as 
individuals (cf. S. 262 of the Indian Contract Act). Where, 
however, the partners composing the different firms are not 
identical, complications arise. The further question then arises, 
whether one of the partnerships, as the major firm includes the 
other which constitutes the minor firm, the one consisting of 
A B and C, being included in the other consisting of A B C and 
D?. Where this is so, the bankruptcy of the major- irm involves 
that of the minor firm, but not vie versa; but in neither case 
can the assets and liabilities of the two firms be dealt with to- 
gether throughout. ‘They are not distinct estates either, and the 
claims of the creditors ofthe several firms have to be adjusted on 
the footing of the minor partnership being the ‘separate’ estate 
of some of the members of the major firm. (English Bankruptcy 
Rules 1886, Rule No. 269.) 


A third case is where neither firm zncludes the other, both 
having only some partners in common? (as A and B, and B and C). 
Here, the insolvency of one firm will not necessarily involve that 
of the other; but when both happen to become bankrupt, the ad- 
ministration becomes more complicated, though under certain 
circumstances it can in some measure he simplified by consolida- 
ting the two proceedings. (See, for instance, Harris v. Farwell’). 
We are not, however, now concerned with the lastof the above 
cases. We may adopt the prevalent belief, confirmed by the state- 
ment of the Official Assignee, that the partners of Messrs. Arbutb- 
not & Co. and of Macfadyen and Co, were the same, and we pro- 
ceed to deal with the other questions on this footing. 


Taking it then that the assets and liabilities of the two firms 
constitute but one estate, the question that will next: suggest 
itself is—are the Indian assets and liabilities to be administered 
by themselves independently of the English assets and liabilities, 
or are the two to be mixed up and dealt with as one ? Here we 
must constantly bear in mind the distinction between administration 

1 I, R. 5 A. C., 161; See also Expayte Wilson I. R. 7 Ch.Ap. 490. 
2 L. R. 5 A. C. at p. 168. l 
3 13 Beav. 403 : S. C. 51 Eng. Rep.5 
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and distribution. Administration relates to the machinery. Are 
there to be two concurrent proceedings, one here and the other in 
England, or only one? Are there to be two Assignees in Bankruptcy, 
one in this country and the other in England, or only one ? If two, 
what are the estates to be respectively administered by them ? 
These points will be noticed later on. The question of distribu- 
tion relates to what the creditors are to get. Can allthe Indian 
assets be applied to the satisfaction of the claims of creditors in 
India, irrespective of what dividend the English creditors may 
derive from the assets there? This can be done, if such is the 
lex fort, the law of India. See inre Kloebe.t So it was, under 
the old Prussian Code, and even the modern German law 
enforces, by way of retorsion, the rule of preference of home 
creditors. (See Westlake, Private International Law, 4th Edn. 
p. 1531—2). In a slightly modified form the law of Brazil made 
4 similar distinction. (See exfaríe Wilson?) A priors there is 
something to be said in favour of this view, and such priority is not 
iu reality unfair. “ We say, no doubt, that the idea of bankruptcy 
requires that the whole property of the bankrupt should be impledg. 
ed to the whole body of creditors in common. But if a man has a 
kind of business centre in country A, is it not quite reasonable that 
creditors who gave credit with reference to that business should rely 
upon the security of the property that actually js in the country ? 
Or must they first makesure that their debtor whose property here 
seemed to afford them abundant security has not, it may bein some 
very distant country, a multitude of other creditors whose participa- 
tion in his bankruptcy here will swallow up that security ?” (Bar's 
Private International Law, T'ransl. Gillespie p. 1027; also pp. IO2I-2). 


"These observations of the learned writer apply with special 
force to this case. The English law has, however, never known 
any distinction in this respect between English and foreign 
creditors. ‘A creditor, whether from the furthest north or the 
furthest south, is entitled to be paid equally with other creditors 
in the same class (per Pearson J. in re Kloebe*). The law of 
India is based on the same principle of equality and the Statute xr 
& 12 Vic. C. 2r expressly provides that all creditors who 
establish their claims tinder an English fiat of bankruptcy shall 


1 28 Ch. D. 175. 2 I. R. 7 Ch. A. 490. 
3 28. Ch. D at p. 180; See also Westlake pp. 128. 129 
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be entitled to receive in the Indian Insolvency courts an 
equal dividend with the creditors here. (S. 80.) 


The question of procedure in the administration is one of 
considerable theoretical interest as well as of practical importance. 
Even here, certain propositions are now fairly well established. 
The theory of the universality of bankruptcy ultimately depends 
on general considerations of convenience and equity. ‘The 

creditors who have given credit to a particular trading establish- 
ment in their view may fairly demand that this, with all its 
appurtenances, should be primarily available for their satisfaction. 
It would be unjust to semd these persons, who might well expect 
that all their claims should be worked out in connection with 
this business in this country, away to a court that may be a long 
way off.” (Bar. p. 1023) 


The theoretical respect of the English law to the universality 
ofa foreign bankruptcy is not allowed to bar the exercise of 
jurisdiction by English courts in the interests of creditors pending 
such foreign sequestration. The Insolvency tribunals of any 
country have therefore full jurrsdsction to conduct proceedings in 
bankruptcy, ifthe conditions requisite, according to thelaw of 
such country for the initiation of bankruptcy proceedings, are 
shown to exist, and the pendency of similar proceedings in another 
country is no bar to the exercise of such jurisdiction. (Z7 re 
Artola Hermanos; Exparte Andre Chalet) Again the lex fort 
governs all questions of priority (Westlake p. 175) and where there 
are concurrent proceedings in different countries each forum is en- 
titled to administer, according to its own law, such of the assets of 
the Insolvent as lie within its own jurisdiction, although mobtl1a 
sequitur personam. (See im re Kdoebe*) But concurrent pro- 
ceedings are not without serious inconveniences, and how are they 
to be minimised or obviated? An appeal may be made to the 
discrefron of one of the tribunals to stay the proceedings before it, 
but this is not always possible. (See Jn re Artola Hermanos.1) In 
competing bankruptcies within the United Kingdom, it was pro- 
vided as regards Scotland, by a Statute of 1860 (23 & 24 Vic. 
C. 33, S. 2) that the Court of Session mgy recall a sequestration 

1 24 Q, B, D. 640 ; Bar's Priv, Internal, Law, p. 1049, See also 7n re Sabapa- 


thy Mudahar, Y, L, R. 21 B, 297, at 307, Jn the matter of William Watson, I. L. 
R. 31 C, 769, 2 28 Ch. D, at p. 177. 
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awarded in Scotland where a majority of the creditors reside in 
England or Ireland or where the Couit shall be of opinion that the 
Bankrupt or Insolvent laws of England or Ireland should regulate 
the distribution of the estate. (See also S. 14 of the Act of 1883.) 
As between the different courts in the British dominions, a certain 
degree of co-operation is enjoined by S. 118 of the English 
Baukruptcy Act 1883 ; and so far as the courts in India and in 
England are concerned, the inconvenience and expense of a double 
proof, &c. are completely saved by the provisions of Ss 77 to 
85 of rr & r2 Vic. C. 21. A question may, however, be raised, 
whether the English court, as the forum of the domicil of the In- 
solvents, is not entitled to be the sole or principal court of adminis- 
tration, the courts of other countries acting, if at all, only as ac- 
cessory and in aid of the forum of the domicil. This is not exactly 
the same as the duty enjoined by S. 118 and will be adverted 
to at the end. 


. Having regard to the course of English decisions, it would be 
futile to expect the Bankruptcy Court in England altugether to 
stay the hands of the English Trustee, when there are considera- 
ble assets there ; and it is not without convenience that the assets 
abroad sbould be realised by the English Trustee. This in a way 
raises the question—In whom are the assets vested, in the English 
Assignee, or in the Indian Assignee, or in both ? '1 his is a point of 
more thoretical interest than practical importance and may be 
taken up at the.end. Assuming the assets to be collected by the 
several Assigneésy how isthe distribution to be -effected ? It will 
obviously be inconvenient to have two independent distributions 
in England and India. But if the two countries were absolutely 
unconnected, this would be the only course possible. The ordi- 
nary comity of nations, even when fully respecting a foreign bank- 
ruptcy, never goes the length of requiring a court to resign in 
favour of a foreign court, bankruptcy proceedings duly commen- 
ced before the former, so that the latter court may claim to have 
all the assets of the insolvent realised and sent to it. It is only 
the surplus, if any, which may result after the administration— 
in which, however, fordigners also may freely prove—that will be 
handed over to the Trustees in the foreign bankruptcy, if they ask 
for it. 
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Within the British. dominions, the courts have been 
drawn closcr together by positive legislation. Jn re O Reardon ! 
Stir G. Melitsh, L. J. said :— The main question to be deter- 
mined is whether the £ 4,227-9-0 ought to be divided among the 
joint creditors by the English Trustee or by the Irish Assignee. 
If the English Trustee is the proper person to distribute the money, 
we think the Court has power under the 72nd Section of 
the Bankruptcy Act, 1869 to order the money (deposited -in 
a bank under the order of the Court) to be handed over to the 
English Trustee ; and if the money ought to be distrjbuted by 
the Irish Assignee, we think that the Court would have jurisdic- 
tion under the 74th Section to order the money to be handed over 
to them provided a proper order ofthe Irish Court was made 
asking the aid of the English Court.” In determining who the 
proper person is for making the distribution Sir G. Mellish lindi- 
cates the circumstances to be taken into consideration. One 
factor is, has the foreign Assignee a better title to the bankrupt’s 
assets than the English Trustee. "This, as already stated, we shall 
consider at the end. The convenience of all concerned is also a 
very material consideration—where was’ the first adjudication ; 
where do the greater number of creditors live; where does the 
major portion of the assets lie? (/é¢d p. 78.) Such are the conside- 
rations that must guide the discretion of the Court. S. 74 of 
the Act of 1869 corresponds to S. 118 of the Act of 1883, and the 
observations of the learned Lord Justice will therefore hold good 
with reference also.tó the later Act. ‘The present case is an emi- 
nently fit onefof the Madras Court taking action under this 
section by an order of.equest to the English Court on which the 
Official Assignee may move the High Court in England. It is, of 
course, quite unnecessary that the English assets should actually 
be sent over here; they may well remain in England, but must 
be distributed under the orders of the Madras Insolvency Court. 


We may, in passing, here note a converse case that appears to 
have arisen quite recently in Calcutta. Two of the partners in the 
firm of Shrager Brothers first filed their petition in the Calcutta 
Insolvency Court and a vesting oider was made. Subsequently 
two other partners were adjudicated bankrupts in England. ‘ By 
the order of the Court in Calcutta dated the 13th March 1906 and 


1L.R,9 Ch. Ap, 74, at p- 77. 
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made upon the application of the Trustee in Bankruptcy in 
England, it was ordered that the Insolvency proceedings then 
pending in Calcutta ** should be, so far as might be necessary, in 
aid of and auxiliary to the said Bankruptcy proceeding in 
England.’ (See the statement of facts in’ the matter of Zsaac 
Shrager!). It is much to be regretted that we have no further 
information as to the circumstances under which the order was 
made or the ground therefor ; but it is a precedent in point, though 
a converse case. 


It remains to be seen whether, apart from considerations of con- 
venience, the English or the Madras Court has any superior claim 
tn law to be the principal if not the sole Court of administration in 
the natter. At the outest, it may be well to state that the Court - 
at Westminister can claim no precedence by any inherent right. 
The claim for precedence must be based either on the ground, that 
England is the domicil of the Insolvents or on the fact that the 
proceedings in Bankuptcy were first commenced in England. At 
the creditors’ meeting of the 17th November, the Official Assignee 
is reported to have said that under very technical law the bankrupt- 
cy in England might take precedence over the Indian bankruptcy. 
Which of the above two grounds, lor what other, if any, Mr. Read 
had in mind, it is not possible to say. But it seems to us that so 
far at any rate as the assets in Jndia are concerned, the English 
Court has not in the circumstances of the case any preferential right, 
or in fact any right at all, to claim the administration thereof. 


The superior claim of the forum of the domicil is tested in 
"part on the ground of the convenience of having a forum concursus, 
but chiefly on the force of the maxim molilia sequitur. personam. 
“ Personal property is sai! to follow the person and from that it 
follows that the forum of domicil has, by what has been sometimes 
called a fiction .of law, a right by judgment against a bankrupt to 
divest him of all personal property and vest itin his assignees." (per 
Fry La J. in re Artola Hermanos?) In the case cited, Lord Cole- 
ridge C.J. doubts whether this doctrine’ would stand the test of 
further investigation and be recognised in the highest Court of 
Appeal in this country, may be, after the judgments of Lord 
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1 T, L. R. 33 C. 1062, 2 2:.Q. B. D, at p. 649. 
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Selborne and othersin Ewing. v. Orr Ewing. It will further oftenbe 
impossible to apply this theory of domicilto unincorporated trading 
firms—for the different partners may have different doinicils ; and 
seeing that the trading establishmeut is more important than the 
Individual partners, it has frequently been stated that * the Court 
of the place in which the traderhas his principal trading establish- 
me it is the court which has jurisdiction to award and wind up 
the bankruptcy procedure 23.” Iu this view, the Madras Court 
would certainly have the preferential claim. But the theory of 
the jurisdiction of the Court of the domicilis put forward not 
for the purpose of claiming exclusive (see per Lord Selborne 
in the Orr-Ewrng case!) or even perferential jurisdiction to such 
Court to administer the assets of the bankrupt wherever situate— 
though it must be admitted that there are some witfa-of eminent 
authorities going even this len jth—but rather to confer on a 
judgment of such court universal operation and validity. The 
jurisdiction of the courts of other countries is not interfered with 
“If the creditors who have a right of action, że., who havea forum 
for their claims in some other country than that of the domicil do 
not apply for a special bankruptcy, then the trustee -appointed in 
the domicil can ingather any assets which he finds in that coun- 
try to enlarge the genera] estate." (Bar. p. 1026 ; see also p. 1020.) 
It may indeed be that the foreign court will stay proceedings 
before it pending those in the country of the domicil of the bank- 
rupt. But this is.a matter of discretion and convenience, not of 
right. pr 

Where,-asin.this case, the insolvents have themselves filed 
the petition in the ordinary course in a court other than that of 
their domicil a further question arises. Cannot the voluntary sub- 
mission of the debtor to the jurisdiction of a court confer on its 
proceedings as good effect and validity as may be possessed by 
those of the court of his domicil, especially when in the latter place 
he is adjudged bankrupt only on a creditors’ petition. (See tn re 
Davidson's Settlement Trusts? .) 


The other ground for the claim for precedence is priority in 
the commencement of proceedings. As to this, Fry, L. J, f» re 

3 Resolutions of the Italian Congress of 1880, No, 1, Bar, p, 1055 and also 
P, 1045 ; Cf. S/ern's case (1 Rose 462) discussed in re Artola Hermanos. 

3 I.R. 15 Eq. 383, followed tn re Lawson's Trusts. (1896) 1 Ch. 175. 


PART XII.] THE MADRAS LAW JOURNAL. 535 


Artola Hermanos? said— There is a third view****that the forum 
of the country in which the debtor has assets, and which first 
adjudicates him bankrupt, although it be not the forum of the 
domicil, is entitled to claim the assets from the tribunals of other 
countries in which he has assets. That doctrine appears to me 
to bean entirely unreasonable one." 


If even priority in adjudication would be no ground of pre- 
ference, much less then can mere priority in the commenice- 
ment of bunkruptcy, be. If however, the Imperial Statute 
attaches stich consequences to the English proceedings, the 
Indian courts are bound to recognise aud give effect to the same. 
But it must be remembered that the Indian Insolvency Actis also 
a Parliamentary enactment equally binding on the English and the 
Indian courts. We shall briefly advert to some’of these statutory 
provisions S 5 ef the Bankuptcy Act 1883 provides that the 
Court may “ on a bankruptcy petition being presented either by a 
creditor or by the debtor make an order in this Act called a receiv- 
ing order for the protection of the estate.” “A receiving order 
made against a firm shall operate as if it were a receiving order 
made against each of the persons who at the date of the order is 
a partner in that firm” (Eng. Bankruptcy Rules, 1886, Rule 262). 
The receiving order protects the person and property of the debtor 
against fresh proceedings by his creditors and the Official Receiver 
is constituted ‘ receiver of the property of the debtor’(S 9). After 
the receiving order, there are several courses open to the credi- 
tors. In certain specified events, "the court shall adjudge the debtar 
bankrupt; and thereupon the property of the bankrupt shall 
-become divisible among his creditors and shall vest in a 
Trustee.” (S. 20^ The bankruptcy of the debtor and the 
title of the trustee “ shall be deemed to have relation back to and 
to commence at the time of the act of bankruptcy being committed 


&c." (S. 43.) 


On these sections, the distinction between the effect o! 
the ‘receiving order and of the ‘adjudication’ is noticeable. 
The Statute nowhere provides that for any particular cause, the 
English proceedings shall have precedence over concurrent proceed- 
ingsin other British courts. But under certain circumstances 








1 24 Q. B. D. at p. 649. 
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this would be the necessary result, seeing the wide interpretation 
put upon ‘ property’ by S. 168. An English adjudication will 
vest in the trustee all the property of the bankrupt situate where- 
ever British legislation will prevail (Callender S ykes G' Co. v. Col., 
Secretary of Lagos *) and after such adjudication, therefore, 
proceedings in other parts of the British Dominions will be in- 
effectual except as auxiliary to the proceedings in England.? 
But these consequences do not follow on a mere receiving order. 
The order does not divest the debtor of his property, who, until the 
adjudication, continues the legal as well as the equitable owner 
thereof. (Postmaster General, Exp. Bonham.*) The question then is 
as to the effect of the ‘vesting order, in India. It has often been 
held that a Colonial bankruptcy will not—except where the 
colony is the domjcil of the bankrupt—vest in the Assignee the 
bankrupt’s property situate outside the colony. But the Indian 
Insolvency Act being a Parliamentary Statute, the reasoning in 
Callender Sykes & Co. v. Col. Secretary of Lagos 1 will apply, and 
9. 7 of the Indian Act expressly provides that the vesting order 
shall vest in the Assignee ‘all the real and personal estate and 
effects of such petitioner whether within the territories within 
the limits of the Charter of the East India Company or without. 
From S. 79 itis clear that the Act distinctly contemplates the 
Official Assignee ad ministering/assets situate outside British India. 
It therefore appears to us that the vesting order made by the 
Madras Court on the 221d October 1906 vested in the Official 
Assignee all the assets of the Insolvent firm wherever situate, to 
hold and stand possessed of the same ' for the purposes and in 
manner mentioned in the Act. 


In this state of things the order of adjudication is made by 
the English Court. Whatis its effect > Ordinarily, it vests in 
the Trustee the property of the bankrupt. But the assets have 
already become vested in the Madras Assignee under the order of 
‘a competent court. Can this be disturbed ? If at all, it can only 
be in virtue of the theory of ‘relation back? of the Trustee’s title 
o aaa Gao ooo 


2 Cf. observations of Strachey J in Re Aranvayal Sabapati Y, L. R. ax 
B. at p. 304; See also. I.LeR. 31 C. atp. 771 &a , 
3 10 Ch. D. 595 ; Rhodes. v, Dawson 16 Q.B.D. at pp 553-4. 


* Cf. Waste v. Bingley 21 Ch. D. 674; In re Bitthman L. R.2 Eq. 23; 
In re Hayward I. R. (1897) 1 Ch. gos. 
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But this is certainly too much to attribute to that doctrine and 
clearly beyond its scope. It is only intended to avoid all acts done 
by the bankrupt since the commission of an act of bankruptcy, and 
cannot have the effect of nullifying a cessto.bonum that has 
already taken place under the order of a competent court. 


Some difficulty is, however, caused in this connection by 5. 
79 of the Indian Insolvency Act. It saves the power and control 
of the Indian Assignees over non-Indian assets ‘ of which they may 
have taken actual possesston before the issue of such fiat’ by the 
- English court. This may seem to imply that so far as such foreign 
assets have not actually been taken possession of by the Indian As- 
signee they vest iu the Trustee under the subsequent English bank- 
ruptcy. How far we are entitled to draw such negative inference 
it is not possible to say. Nor is it easy to see what the legislature 
meant by ‘actual possession’ of the foreign assets. What, for in- 
stance, will this be in respect of debts payable abroad to the 
bankrupt ? Be this as it may, there is -absolutely no doubt 
whatever that as to the Indian assets, the title and posses- 
sion of the Official Assignee cannot be disturbed by the subsequent 
adjudication in England. The Act accordingly makes express 
provision to the same effect in paras 2, 3 and 4 of S. 79. 


No question of precedence therefore arises. Are there to be two 
concurrent proceedings then, here and in England, or. only one, 
the other being merely auxiliary ? If the latter, which shall 
be the principal administration and which the auxiliary? These 
questions have already been considered and we venture to think 
that in the circumstances of the case, the Madras Court is 
entitled to claim to be the seat of the principal administration. 


One further circumstance yet remains to be taken into con- 
sideration, v#z, the death of Mr. Macfayden. It is a question of con- 
siderable interest tosee what effect this event has on the course of the 
insolvency proceedings. Section ro8 of the Bankruptcy Act of 1883 
provides : “ If a debtor by or against whom a bankruptcy petition 
has been presented dies, the proceedings in the matter shall, 
unless the Court otherwise ordeis, be continued as if he were 
alive.” With reference eto this section, the Court of Appeal 
nevertheless held that if the debtor should die before servie 
on him of the creditors petition, the proceedings cannot 
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continue and must stop (Zn re Easy—Exp. Hil!) A rule 
was therefore framed in 1890, expressly providing that ‘if a 
debtor against whom a bankruptcy petition has been filed dies be- 
fore service thereof, the court may order service to be effected on 
the personal representatives of the debtor or on such other persons 
as the court may think fit.' (Eng. Bktcy. Rules 156 A.) The validity 
of this rule is doubted (see Wace on Bankruptcy,- p. 461) but this 
wil depend on whether the decision in xp. Hill: has rightly 
construed S. 108 of the Act. Where, however, the debtor dies 
before the initiation of bankruptcy proceedings, the creditors 
may take action under S. 125 of the Act for the administration 
in bankruptcy of the estate of the person dying insolvent. For 
the present we may assume the English proceeding to be regular 
and valid. We are more particularly concerned with the proceed- 
ings here. Mr. Macfay den was dead whén the petition was pre- 
sented by Messrs. Arbuthnot and Co. to the Insolvency Court at 
Madras. How does this affect the proceedings here? Some difference 
may arise from the fact that the aid of the Insolvency Court was 
here sought by the debtors themselves (Zyal? v. Jardine.) 
Oridinarily, the power of one or some partners to act for the 
firm extends to proceedings in Bankruptcy (Lindley on 
Partnership,) The death of one dissolves the firm, but the anthority of 
the surviving partners to bind the firm continves so tar as may be 
necessary to wind up the partnership affairs (Lindley, p. 651). 
The question then is, have the surviving partners authority to 
initiate insolvency proceedings on behalf of themselves and their 
deceased co-partner, as part of such winding up ? 


We may now take it as fairly settled that under the insolvency, 
of the s¢rveving partners, all the partnership assets become distri- 
butable in payment of the joint debts. * Where all the survivinrg 
partners ora sole surviving partner become bankrupt, the proper 
forum for the decision of all questions relating to the es- 
tate is the Court of Bankruptcy " (Seton on Judgments and 
Orders, p. 2190, citing Exp. Gordon ? and Morley. v. WAtte. * This 
is but the logical result of the partnership relation. After the early 
discussions as to whether partners are ‘ Joint Tenants'or ‘ Tenants- 
in-Common’ of the partnership property (see Story on the Law of 


1 19 Q. B. D. 538. 5 L. R. 8 Ch. A. 555. 
2 L, R. 3. A. C. p. 318. ! L. R. 8 Ch. A. 214. 
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Partnership, Ss. 88-03), it has finally become settled that they are 
neither the one nor the other exactly, and that their relationship 
belongs to a category of itsown. “ In the absence of a special agree- 
ment to that effect, all the members of an ordinary partnersbip are 
interested in the whole of the partnership property. *** No part- 
ner has a right to take any portion of the partnership property 
and to sas that itis his exclusively. No partner has any such 
right either during the existence of the partnership or after it bas 
been dissolved. What is meant by the share of a partner is his 
proportion of the partnership assets after they have been all real- 
ised and converted into money and all the partnership debts and 
liabilities have been paid and discharged. This it is and this only, 
which on the death of a partner passes to his representatives or to 
a legatee of his share **** and which on his bankruptcy passes to 
his Trustee. ” (Lindley on Partnership, pp. 377-8; see also Pollock’s 
Digest of the Law of Partnership, 8th Edn 74). A partnership may 
be dissolved in various ways; but where the dissolution is caused 
by the death of one of the partners, the powers of the surviving 
partners are somewhat wider than what the partners will, 
in other cases of dissolution, have in winding up the affairs 
of the partnership. There is also a marked distinction in 
the consequences between the bankrupty of one or some of the patt- 
ners of a dissolved firm and that of a// the surviving part- 
ners of a firm which has come to an end by the death of one of the 
partners. There is some divergence of opinion as to the exact 
devolution of the deceased partner’s interest in the firm ; (see Story’s 
Partnership, S. 346); but subject to limited exceptions, it may 
generally be stated that the whole of the partnership assets is at 
the disposal of the surviving partners for the purpose of the pay- 
ment of the partnership debts. The surviving partner can give a 
valid charge on partnership property by way of security for a debt 
incurred by the partners during the lifetime of the deceased 
partners. Jn re Clough Bradford Commercial Banking Com- 
pany v. Cure.* In some cases it has been held that the mere 
absconding of a partner gives the surviving partner such power 
to deal with the assets of the partnership for the purpose of dis- 
charging the partnership debts as would suffice in case of his 
bankruptcy to vest all the partnership property in his assignee 
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(see Barker v. Goodaty,? ; and Hankey v. Garrat 2 Story on 
Partnership, footnote on page 532.) The general principle is well 
illustrated by the case of Sullivan v, Smith in which it was held 
that, whereone partner absconds, having the partnership insolvent, 
the other may make a general assignment of the partnership pro- 
perty for the benefit of creditors. The case of the death of one 
partner leaving thefirm in insolvent circumstances, is a stronger one, 
and it hasalso been held in America that, upon the dissolution ofa 
partnership by the death of one of the partners, the surviving 
partner can make a valid assignment of the partnership effects for 
benefit of the creditors of the firm (White v. Unton Insurance 
Company,* Salisbury v. Elltson*). In fact where the partnership 
is insolvent, nothing will pass to the representatives of the de- 
ceased partner (see Taylor v. Fields,*). In the case cited Sty A. 
Macdonald C.B. said: “If a person chooses for valuable con- 
sideration to sell his interest in the partnership trade; or if his 
next of kin or executors take it upon his death; or if a 
creditor takes it in execution ; or the assignees under a commis- 
sion of bankruptcy, the mode makes no difference; but in all 
those cases the application takes place of the rule that the 
party coming in the right of the partner, comes into nothing more 
than an interest in the partnership which cannot be tangible, cannot 
be made available, or be delivered , but under an account between 
the partnership and the partner ; and it is an.z/eg in the account that 
enough must be left for the partnership debts." In the event of the 
bankruptcy of the surviving partner, the representatives of the 
deceased partner can make no claim in respect of his interest in 
the partnership until the firm creditors have been paid off (Nanson 
V. Gordon’). , 

These are rules of substantive law unconnected with any 
particular system of administration or procedure in bankruptcy and 
are. fully applicable in India, seeing that the High Courts of 
Allahabad, Bombay and Madras have unanimously held that 
9. 45 of the Indian Contract Act was not intended to make any 
departure from the rules of the English law in this respect Govind 


1 11 Ves. 85. 4 9 Am. Rep. 726. 
3 1 Ves. Junior 236. : a 5 49 Am. Rep. 347. 
3 48 Ain. Rep. 354. ? 4 Ves. 396. 


7 L. R. 1 A. C. 195. 
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Prasad v. Chandra Sekhar, ? Motilal Bechardas v. Ghela Bhat,? 
Chockalinga v. Natesa?. But see contra Ram Narain v. Ram 
Chandra*. The authority of partners after dissolution is defined by 
S. 263 of the Indian Contract Act in terms even more general than 
the language of S. 38 of the English Partnership Act 1890 (Pol- 
lock's Digest, p. 10y.. 

We must ‘here notice also the decision of the House 
of Lords in Lovell and Christmas v. | Beauchamp? which 
lends strong support to the view that though a partner or 
his representatives may not be before the Court of Bankruptcy, 
this does not prevent the administration by it of all the partner- 
ship assets so far as it is necessary for the payment of the partner- 
ship debts. The only consequence of such absence is that the 
bankruptcy proceedings cannot reach the sefqvate estate of the 
partner or the representative (ofa deceased partner) who is not 
before the court. The creditors of a firm took proceedings against 
it on a judgment obtained by them in respect of a partnership debt. 
One of the partners was an infant who was not under the law 
liable in respect of debts contracted by the firm and cannot there- 
fore be adjudicated a bankrupt in respect of such debts. The 
Registrar had nevertheless made a ‘ receiving order ! in the firm 
name, so asalso to include the infant partner. The Court of 
Appeal set aside this order and dismissed the bancruptcy 
petition altogether Un re Beauchamp brothers—Exp. Beauchamf*). 
The order was held bad even as against the other partner 
because it included one who cannot be adjudicated a bankrupt. 
The House of Lords discharged this order and allowed the 
bankruptcy proceedings to continue against the other member 
of the firm, In the course of his speech, Lord Herschell, L. C., 
observed : “The adult partner is, however, entitled to insist that the 
partnership assets shall be applied in payment of the liabilities of 
the partnership and that until these are provided for, no part 
of them shall be received by the infant partner and if the proper steps 
aretaken this right of the adult partner can be made available 
for the benefit of the creditors”” “ Even if the judgment 
had been obtained against the adult partner alone,” said the Lord 

I I. L- R. 9. A 486. 3 I. L. R. 17 M. 147. 5 (1894) A. C. 607. 
2 I. L. R. 17 B. 6. 4 I. L. R. 18C. 86. 6 (1894) 1 Q. B. 1. 
` 7 (1894) A. C. p. 611. 
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him and in the proceedings in bankruptcy, the partnership assets 
might have been made available for these who had dm credit 
to the firm. ” 

It is thus clear that even in the absence of the executors 
under Mr. Macfayden’s will, the bankruptcy of the surviving 
partners vests all the partnership assets in the Assignee. (Cf. 
Fakirchand v, Mottchand? and Nunna Setti. v. Chidara Boytna,? 
as to what vests in the assignee on the insolvency cf the father 
in a Mitakshara family). 

The next question is as to the sefara/e property of the late 
Mr. Macfayden. ‘This, we think, caunot be affected by the 
Madras proceedings to which Mr. Macfayden or his representative is 
no party. 

But on the assumption that the English proceedings are good 
against all the partners, the Bankruptcy Court in England may—if 
this be formally necessary—be moved to consolidate the proceed- 
ings against all the partners (see Sec. 112 of the Baukruptcy Act 
1853; zn re C. Greaves, notwithstanding the dissolution of 
the partnership (see Jn re Abbottt). Can the Madras Court 
then take action under S. 118 of the Bankruptcy Act 1883 ? 
This section confers on the courts a very wide discretion, and 
it is not possible to anticipate what the English Court may do 
in the exercise of such discretion. But do the requisite condi- 
tions exist in this case? Is it necessary for the application of 
the section that there should be pending proceeings here 
in respect of Mr.  Macfayden's estate? If this was a con- 
dition precedent in point of law, the section would of course be in- 
applicable. But it seemsto us that the British Legislature has 
wisely left the discretion of the courts untrammelled by any such 
formal requirements. The adjudication of Mr. Macfayden as a 
bankrupt by the English Court entitles his creditors—wherever 
they be—to prove in the bankruptcy. The pendency of proceed- 
ings here will, if at all, be necessary, not for giving any right to the 
creditors, but only to confer jurisdiction on the Madras Court to 
interfere in the administration of Mr. Macfayden’s estate. If there 
were no proceedings at all going on here, it can hardly be conceiv- 
ed that this Court can requ st the Coprt of another country to 
send over here the assets of a . person against ‘whom bankruptcy 

1 IL I» R. 7 B. 441 3 1904 2 K. B. 493. 
53 I. L. R. 26 M. 214. * (1894) 1 Q. B. 442. ` 
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proceedings are being taken there. But the insolvency of Messrs. 
Arbuthnot & Co. now pending here, substantially involves the 
Same proceedings as must be taken in their English insolvency. 
If, in the English bankruptcy, the administration of Mr. Mac- 
fayden’s estate is, either in the usual course or by a formal order of 
consolidation, conducted as part of the administration in bank- 
ruptcy of the estate of all the insolvent partners, can the Madras 
Court request the whole matter to be transferred to it, substantial- 
ly on the ground that the largest portion of the joint assets and 
liabilities are situate here ? It would obviously be inexpedient to have 
the estate of Mr. Macfayden alone administered in England, while 
those of the other partners are being dealt with under the orders of 
the Madras Court. The English trustee may, under such circutu- 
stances, deem it advisable to move the Court that the estates of all the 
partners should be administered in England. We must, however, say 
that this would only be cutting the Gordian knot and not solving 
it by a proper exercise of discretion under S. 118 of the Act. It 
must, however, be admitted that so far as the separate property of 
Mr. Macfayden is concerned, the firm's creditors can look up to it 
only after his separate creditors are satished. If therefore his sepa- 
rate assets and liabilities should be considerable, it wil be hard 
on the separate creditors to compel them to seek their remedies 
before the Court in India if they are mostly or largely resident in 
England. "This is a circumstance that will certainly weigh with 
the English Court. At best, it is only the residue of the separate 
estate that the joint creditors can claim to have administered under 
the orders of this court, toavoid an inconvenient multiplicity of 
. Proceedings. — 
NOTES OF INDIAN CASES. 
Panchanadhan Velan v. Vaithinatha Sastrial, I. L. 
R. 29 M. 333.— There were cross süits between the same parties iii 
respect of the same matter. The two suits were tried together and 
appaiently one judgment was given. Butthere were two decrees, 
and one of the decrees was appealed against, while there was no ap- 
peal against the other. These facts gave rise to the plea of res Judr- 
cała overruled in this case. A Full Bench of the Madras High 
Court accepting the principle laid down in Abdul Majid v. Jev 
Narain Mako! held that the fact that no appeal was filed against 
one decree would not prevent an appellate court from hearing 
TTR C93 °° 
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the appeal against the other decree, and that the doctrine of 
res judicafa had no application. It may be noted that the case of 
Abdul Majid! bas been followed by the Calcutta High Court quite 
recently in Narain Nissa Bibi v. Joynab Bi? Where one judg- 
ment disposes of an issue which has been raised in two suits 
it will be an anomaly to hold that the party against whom the issue 
has been decided cannot question the judgment unless he files two 
appeals against it. In such a case the main object of the doctrine 
of res gudrcata which is to prevent the multiplicity of suits is not in 
the least affected. Apparently the learned judges of the Madras. 
High Court do not wish to rest upon the fact that the judgment is 
one and the same in the two suits. ‘They proceed to rest their 
decision upon a broader ground, vtz., that the doctrine does not ap- 
ply when the object of the appeal is, in substance if not in form, to 
get rid of the adjudication which is sought to render the ques- 
tion which the appellate court is asked to decide res 7udrca/a. 

Raju Gramany v. Ammani Ammal, I. L. R. 29 M. 358, 
— The text of Brihaspati containing a list of relations to the child- 
less widow and the deceased proprietress of Stridhanam has 
been a great bug-bear among the Sanskrit commentators and the 
text-writers on Hindu Law. This text of Brihaspati has been the 
subject of judicial interpretation in a very recent case before the 
Judica] Committee (Bat Kesav Bat v. Hunsra? M. orar;1 ? in 
which they hold that the text should be read distributively as 
regards the property of a woman married in one of the approved 
forms and the property of those married in one of the lower 
forms. In the formercase such of the heirs enumerated by 
Brihaspati as are blood relations of the husband will be entitled 
to take. In the latter case the relations of the father will take. Their” 
Lordships of the Judicial Committee also affirm that the order of 
succession is not indicated in the text of Brihaspati. In the case under 
notice the woman was married in one of the lower forms. She had 
no issue. Her father or his sapindas will be entitled to take, and as 
such the sister of-the deceased as being the daughter of the father 
will be entitled to take in preference to her own son. 

Appasami Thévan v. Virappa Thevan, I.L. R. 29 M. 
362.—It does not appear how this case came to be heard before a 
single judge, nor does it appear how any dotibt can arise about the 
appealability of the decree. The defendants against whom the 

1 I. L. R. 16 C. 233. 2 E Tp Rego Ciro. 3 I. L. R. 30 B. 431. 
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decree was passed did not put in any appearance. There was an 
exparte decree against them. Prior to the amendment of S. 540 
by Act VII of 1888 there was some conflict in the Indian courts 
about the right of an appeal from an exparte decree. After the 
amendment aud under the present Civil Procedure Code there can 
beno doubt that an appeal may lie from an ex parte decree (see S. 
540, last para.) The English case cited Walker v. Budden» has no 
application. The law gives the holder of a registered mortgage 
priority over an unregistered one, though thelatter may be of earlier 
date. But if the registered subsequent mortgagee had notice 
of the prior unregistered mortgage then there can be no 
priority. 'The onus of proving such notice lies upon the party 
alleging it—see Chinnappa v. Manicba Vachakam?. he only 
other question raised and decided in this case is as to the con- 
struction of S. 68 of the T. P. A. According to this section the mort- 
cage money may be recovered from the mortgagor personal in 
certain cases. The first is a case where the mortgagor binds himself 
to pay the same. The second is a case where the mortgagee is 
deprived of the security by a wrongful act ofthe mortgagor. In- 
either case the limitation will be different. Where there is a 
personal covenant in the mortgage, the fact that such personal 
covenant may be barred has been held not to affect a suit for the 
recovery from the mortgagor personally where the mortgagee is 
wrongfully deprived of his security. 

Where there is a covenant that the mortgagee is not entitled 
to sue for a certain period, such covenant will not disentitle the 
mortgagee to sue without reference to the period when he is depriv- 
æd of his security by the wrong act of the mortgagor. Radhu Chund 
v. Parvats?. 


SUMMARY OF ENGLISH CASES. 
Denaby and Cadeby Main Collieries, Limited 
v. 
Yorkshire Miners’ Association, [1906 A. C. 384]. 


Employer and Workman.—Inducrng workmen to break contracts 
with employers.—Authority of branch officials to bind trade umon. 


(r Where workmen strike in breach of their contracts, 
those who help to maintain the strike by money andcounsel are 


I 5 Q. B. D. 267. 2 I. L. R. 26 M. I. 3 25 W. R. 51. 
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not liable to pay damages to the employers merely because losses 
are thereby caused to the employers. 

(2) Where officials of a trade union procured a strike, the 
union is not liable, the officials not having been authorised by the 
rules or by the action of the union. 


Badische Anilin Und Soda Falrik v. Hickson 
[1906 A. C. 419]. 
Patent—‘ Exerase and vend. ' 

An English trader, who delivers a patented article to an 
English importer at a Foreign port in pursuance of a contract 
made in England, does not ‘ make, use, exercise, or vend ’ the 
protected invention within the rcalm. 








Cavalier v. Pope. [1906 A. C. 428]. 


Landlord and Tenant—Landlord not repairing after promise 
to repair. —A cident arising from defect—Injury to tenants wefe— 
. Cause or action. 

During tenancy, the landlord agreed with the tenant to 
repair the house. No repairs were done, and the tenant’s wife 
was injured by an accident arising from the defective condition of 
the floor. 

Held that wife, being a stranger to the contract, could not 
claim damages against the owner. Also, such a case as this will 
not come within the class of cases in which non-feasance gives a 
right of which advantage can be taken by a stranger—that is, a 
right based on an invitation by a person having the control of the 
premises, on a public nuisance, or on the leaving about a things 
that is dangerous in itself. No duty is cast upon a landlord to 
effect internal repairs unless he contracts to do so. 


National Association of Opertive Plasterers 


v. 
Smithies. [1906 A. C. 434]. 

Practtce— Discovery —A chon for damages for cons piracy. 

In an action for damages for a conspiracy to induce workmen 
to break their contracts with the plaintiff, the defen ant cannot 
refuse to discover the material documents on the ground that they 
may tend to incriminate him. 


PART XII.] THE MADRAS LAW JOURNAL. 547 


Ruben v. Great Fingall Consolidated.[1906 4. C. 439]. 


Company—Share certificate fraudulently issued by Secretary— 
Scepe of employment. 


A gave a sum of money to B, the secretary of a company, 
for his own purposes on the security of a share certificate of the 
company issued by the secretary certifying that A was registered 
as transferee of shares. B affixed the seal of the company frau- 
dulently, and the signatures of the two directors were forgeries. 
A sued the company for damages for 1efusing to register himas 
owner of the shares. 


Held—that in the absence of any evidence that the company 
ever held out the secretary as having authority in this behalf to do 
anything more than the mere ministerial act ‘of delivering share 
certificates, when duly made, to the owners of shares, the company 
were not estopped by the forged certificate from disputing the 
claim of the appellant, A, nor were they responsible to him by reason 
of B's wrongful action. It is true that persons dealing with limited 
lability companies are not bound to enquire into their indoor 
management, and will not be affected by irregularities of which 
they had no notice. But this doctrine applies only to irregulari- 
ties that otherwise might affect a genuine transaction. It cannot 
apply to a forgery. Again, where the secretary is acting fraudu- 
lently for his own illegal purposes, no representation by him rela- 
ting to the matter will bind lus employers. 


[Shaw v. Port Philtp Gold Mining Co, [1884] 13 Q. B. D. 103 
discussed. | 


—MÓÀ — — 


De Beers Consolidated Mines, Limited v, Howe. 
[1906 A. C. 455]. 


Income-tax—Tloretgn corforation— Head office abroad —Compa- 
ny!s business in England and abroad. 


A Foreign corporation may reside in this country for the 
purposes of income-tax. The test of residence is not where it is 
registered, but where it teally keeps houseand does its real business. 
The real business is carried on where the central n anagement and 
control actually abides. 
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Samuel v. Newbold; [1906 a. c. 461]. 
Money-lenders Act, xgoo (63 and 64 Vie. C. 51) S. I. —1» what 
eases applicable. 
The relief given by the Money-lenders Act, 1900, is not limi- 


ted to cases in which before the Act the Court of Chancery would 
have given relief. : a 


Trimble v. Goldberg. [1906 A. C. 494.] 


Partnership—Purchase by two partners with the knowledge of 
the third. 


Where a purchase is made privately by some of the:partners 
and is not within the scope of the partnership, noris it shown to 
bein rivalry therewith or injurious thereto, the other partners 
have no right to slfare in the benefit of the purchase. 





Colonial Bank of Australasia v, Marshall, [1906 A.C. 559]. 


Banker ind Custo.n'r —Chiquzs drswn with spaces afterwords 
raudulently filled up. 
Y 


The mere fact that a cheque is drawn with spaces which can 
be utilized for the purpose of fraudulent alteration is not by itself 
any violation of duty by the customer to his banker. 


JOTTINGS AND CUTTINGS. 


Courts open to all :—Horne Tooke, in answer to the common 
saying, handed downby the town clerk of Ephesus, that “The 
Courtsof law are open to all made this retort: ‘So is the 
London “Tavern.” : : 

*o* 

The glorious uncertainty of the Law.—A. learned correspondent 
of “ Notes and Queries,” sth Series, Vol. X, p. 106, says that soon ` 
after Lord Mansfield, in 1756, had overruled several long establish- 
ed decisions, and introduced innovations iuto the practice of the 
Court, Mr. Wilbraham, at a dinner of the judges and counsel in 
Sergeant’s Inn Hall, gave the toast, “ The glorious uncertainty of 
the Law.” In 1802, when the Prince Regent relinquished his 
claims to the revenues of the Duchy of Cornwall, Sheridan explain- 
ed in Parliament that H. R. H. had been neces to do so by 
“the glorious uncertainty of the Law.” 


* 
# * 
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Good laws and difficulty of enforcing them.—Bolingbrooke 
said : “ It is a very easy thing to devise good laws ; the difficulty is 
to make them effective. The great mistake is that of looking upon 
men as Virtuous or thinking that they can be made so by laws ; and 
consequently the greatest art of a politician is to render vices 
serviceable to the cause of nature. 


* * 

Sumptuary laws.—Sumptuary laws, that is to say, laws which 
profess to regulate minutely what people shall eat and drink, what 
guests they shall entertain, what clothes they shall wear, what 
armour they shall possess, what limit is to be put to their property, 
what expenses they should incur in their funerals, were considered 
by the early and middle ages as absolutely necessary for the proper 
government of mankind. The legislatures of all ages, until the 
last two centuries, took for granted, that they could not choose but 
lav down rules of this minute personal and harassing description. 
Of all such delusive notions as to the proper business of govein- 
ment, Montaigne aptly disposes in a sentence: ''' To enact that 
none but princes shall eat turbot, shall wear velvet oi gold lace, 
merely sets every man more agog to eat and wear them.” 


Some sumptuary laws went extravagant lengths, but each 
probably had some evil of the time in view. Tiberius issued an 
edict against people kissing each other when they met, and against 
tavern-keepers selling pastry. Lycurgus even prohibited finely 


decorated ceilings and doors. 


* 
* 5$ 


Our food once limited by Statute—Our own legislature had for 
centuries very decided opinions as to the food that ought to be 
allowed. An ordinance of Edward III in 1336 prohibited any man 
having more than two courses at any meal. Each mess was to 
have only two sorts of victuals, and it was prescribed how far one 
could mix sauce with his pottage, except on certain feast days, 
when three courses at most were allowable. The Statute of Diet of 
1363 enjoined that servants of lords should have once a day flesh or 
fish, and remnants of milk, butter and cheese; and above all, 
ploughmen were to eat moderately : And the proclamation of Ed- 
ward IV and Henry VIII used to restrain excess in eating and 
drinking. All previoug statutes as to abstaining from meat and 
feasting were repealed in the time of Edward VI but by new enact- 
ments, and in order that fishermen may live, all persons were bound 


350 THE MADRAS LAW JOURNAL. [VOL XVI. 


under a penalty not to eat flesh on Fridays or Saturdays, or in 
Lent, the old and the sick excepted. The penalty in Queen 
Elizabeth's time was no less than three pounds, or three month's 
imprisonment ; but it was at the same time added, that, whoever 
preached or taught that eating of fish was of necessity: for the 
saving of the soul of man, or was the service of God, was to be 
punished as a spreader of false news. And care was taken to 
announce, that the eating of fish was enforced, not out of supersti- 
tion, but solely out of respect to the increase of fishermen and 
mariners. ‘The exemption of the sick from thes: penalties was 
abolished by James I; and Justices were authorised to enter victu. 
alling houses-and search for and forfeit the meat found there, 
All these preposterous enactments have been swept away in the 
reign of Victoria. | 
"^ 

The Repeistion of Arguments—of which one of the Lord Justices 
complained the other day—is, perhaps, the most'common burden 
of judicial life. Not every occupant ofthe Bench is so patient 
under itas Lord Macnaghten has schooled himself to be. * Al- 
ways remember that the judges are paid to listen to you’ was the 
advice he received when he wasa young and diffident member of 
the Bar. ‘That was a great comfort to me’ observed the learned 
Law Lord at a Hardwicke banquet two or three years ago, ‘and 
many judges beard arguments from me which they would not 
have heard but for that advice. Sometimes, I think, sitting 
where I do now, that the secret has got abroad, and whenever an 
argument is repeated more than three times, I think the barrister 
knows lam paid to listen to him, and is paying me off in my 
own coin, and then I listen patiently even if the argument is re* 
peated once more.— 77e Law Journal. 


* 

* k 
' The Decadence of a Law Book.—In looking over the shelves 
of a law library we are often struck with text books and 
treatises now obsolete, but which once were flourishing stan- 
dard works and in daily professional] use. How is it, we 
wonder, that they have come to this—to cumber the shelves? 
There is something, no doubt, in the reason which Lord Bowen 
gave for not writitig a law book : “ You write a history of law or a 
treatise about it, and then a puff of reform comes and alters it all, 
and makes your history or treatise useless." We have frequently 


* 
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had such a puff of reform in recent days, and it has wrecked, for 
the time being, many alegal craft; but anon the book refits, 
trims its sails, and is off again gaily ina new edition. Then, 
why, it may be said, with this power of rehabilitation, should a 
good law book ever die and yet we know they do, even the best. 
Where, for instance, is ‘Sugden on Vendors and Purchasers’ or 
‘Sugden on Powers’? Where is ‘ Wordsworth on Companies, 
and ' Rose on Bankruptcy,’ and ‘ Selwyn's Nisi Prius’ ? Where is 
‘dds Practice? and *.Lush's Practice, and ‘ Jervis’ ? Where is 
‘ Williams’, Saunders’ and Burns’ Justice of the Peace’? Has 
the high reputation of any of them saved them from oblivion ? It 
seems as though every law book had its life, which, like the natu- 
ral life of man, may not be prolonged beyond a certain term; 
indeed, we can see process of decadence going on around us 
every day—though it were invidious to particularise—the waning 
popularity of well-known works of once high repute. Edition 
follows edition at intervals of five or ten years ; new Acts and new 
cases are noted, but the impulse derived from the creative genius 
of the author is spent, and the book becomes a mechanical com- 
pilation. Meanwhile a rival book has sprung up and the older 
work 'gins to pale its ineffectual fre. The perpetual putting of 
new patches on theold garment finds its Scriptural fulfilment. 
A book to live must, in fact, after a certain time, be rewritten ; it 
must, that is, have a fresh inspiration breathed into it from a new 
master mind.— Zhe Law Journal. 


* 
5o 


Jury Trials im England as formerly conducted. Sir John 
Hollams, in his reminiscences entitled Jottings of an Old Solicitor, 
just issued, says that the judges in his day were much more 
-eticent than the judges of more modern times. 


The mode in which trials by jury were formerly conducted 
was in many respects different to that which now prevails. Not 
oniy, as I have said, was the judge supposed to be impartial in the 
sense that he did not openly endeavour to influence the jury, but 
in the early days to which I can refer, the judge made very few 
remarks until he summed up. Notably, Lord Campbell repeat- 
edly ejaculated * go on,” and when any point which he deemed 
immaterial was raised, He complained of the waste of public time. 
If a question of law arose as to the construction of a document 
or other like matter, he would defer it until the proverbial 

4 
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lunch-time. He would then tell the jury they might retire for ten 
minutes, and then he would say to counsel he would, in the 
absence of the jury, hear the point of law. He thus ‘occupied the 
interval of ten minutes, and having declined to stop the case and 
told counsel to address the jury the learned judge retired to his 
own room for luncheon, without regard to the speech of counsel ; 
thus the business of the court was not for a minute suspended, 
and the professional men had no interval at all. — 


While the sittings of the courts, when Sir John Hollams first 
knew them, were much longer—the courts at Guildhall sat, when 
I Grst recollect, at “half past nine in the morning, and frequently 
until late in the evening"—tbhe duration of trials was much 
shorter, “From one cause or another trials occupy much more 
time than they formerly did. It used to be the exception for a 
jury case to occupy more than one day. Now a seriously contested 
case is seldom concluded in a day." Sir John Hollams attributes 
this to two causes—to the shorter judicial day, and to the examina- 
tion of witnesses and the production of correspondence to an 
extent that was unknown in the old days. “ Probably few judges,” 
he adds, ‘ realize the cost of jury trials. I have on several occasions 
estimated that the cost amounted to one pound per minute. This, 
no doubt, is exceptional, but I don’t think ten shillings a minute 
is so, and yet time is not unfrequently taken up by discussion of 
some other case or other arrangements. ” 


A word of encouragement to the young practitioner. Mr. Justice 
Byles, when a young man, called on old Mr. Chitty, and asked 
him : “Is thereany chanceof success at the bar ?" Mr. Chitty : “ It 
s not a matter of chance at all. Ifa young man is blest witt 
ordinary abilities and is determined to succeed he willdo so. It 
is not.a matter of chance at all.” And Sir John’s own concluding 
words are: “ I may be said to have been fortunate, but I believe 
that the road to such success as I have had is open to any young 
man entering the profession who ma; choose to follow it, and 
devote himself tolegitimate professional work, and abstain from 
mouey-lending, company-promoting, financing builders, and specu- 
Jative business, and give constant, careful, aud anxious thought 
aud attention to the professional business Íntrusted to him.”— The 
American Law Review. 
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When is a Man Twenty-one ?—' It is often said that law is 
applied to common sense,” said Professor Sir John Wurts of the Yale 
Law School the other day, when in town. “ While itis true tht 
law principles originated in common sense, the law itself is the 
combined experience of many men; for no two men uninstructed 
in law will agree as to what is appled common sense 


« Then there are many rules of law which undoubtedly have a 
common sense origin, but conditions having changed, history fails 
to disclose this origin. Yet these very rules must be retained in 
order not to shake personal and property rights. Therefore no man 
can depend on his own uninstructed common senseto know the law. 


« To drive these statements home, I have frequently put toan 
incoming law class the question—' When does an infant become of 
age?’ The answer is always unanimous—' When he is twenty-one 
years old? ? 


« The next question appears ridiculous to some, and makes 
them laugh, while others set alleged common sense at work, and 
never with correct result : * When is a man twenty-one years old ?? 

“One student says: ‘On his twenty-first birthday, but of 
course he does not mean it, for he is about a year out of the way. 
Another ventures, ‘On the twenty-first anniversary of his birthday.’ 
This sounds better, but even if correct is not specific enough. 
‘When he has completed his twenty-first anniversary; ' At the 
beginning of that day; ‘ On his twenty-first anniversary, at the 
precise hour of his birth,’ are other answers. 


* And then I surprise the guessers by saying that they are all 
_ wrong. 


“ In computing time it is a general rule that the law disregards 
part of a day.. In applying this rule, suppose a man was born just 
one minute before midnight on January 2, 1880. 


* At midnight -he had lived but one minute, yet the day on 
which he was born was ended, and the law considered him one day 
old. Soin computing tbe twenty-one years which a man inust 
live in order to reach his majority do not begin with the 
moment of birth, but with the commencement of the day of his 
birth. di 


“Now, since we must start with the first moment of January 
2, 1880, it is perhaps natural to say that this man did not become 


i a 
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twenty-one years old until the close of January 1, rgor. Mathe- 
matically speaking this is true. 

“ Twenty-one years in that sense requires that the last 
moment of January 1, 1901, should have arrived in order to make 
the man of age, and, obviously, he was of age at that point of 
time. But here again the rule is applied. 

"As the man was of age on the last moment of January 1, 
the law disregards the entire part of the day intervening between 
the first moment and the last, and consequently he became in law 
twenty-one years old on the first moment of January 1, Igor, the 
day preceding the twenty-first anniversary of his birthday. 

“This rule is a part of what is known as the common law 
and is applied in this country in all States where the common Jaw 
of England has been adopted, and remains unchanged by statute. 
A man may vote dr make a valid will on the day preceding the 
twenty-first anniversary of his birthday, although the tight in 
the one case and the capacity in the other is given only to persons 
who have reached tie age of twenty-one years."—From the 
N. Y. Sun. ` 

"^ 

Lelegraphs (Refusal to send Message — Damages — Mental 
Angutsh). Tex.—A somewhat novel holding on the question of 
mental anguish comes from 'Texas, the original domicile and birth- 
place of the mental anguish doctrine. The action was against a tele- 
graph company for refusal to transmit a message which was ad- 
dressed to plaintiff by his wife, and announced that a daughter of 
the parties was dead and requested plaintiff to come home to attend 
the funeral. The message was held to have been for the benefit of 
both parties, so that in the action by plaintiff the mental anguish 
of the wife arising from the absence of the plaintiff from the fune- 
ral in consequence of the refusal to transmit the message was an 
element of damage. It is also held in this case that the 
telegraph company was guilty of a breach of its duty to the 
public in refusing to receive and transmit the message, and that 
it was not excusable because the point to which the message 
was addressed was on a connecting line, which it feared might 
not be diligent in forwarding the message. Western Union 
Telegraph Company. v. Simmons, 93 S. W. 686.—The Green Bag. 


More Light and less Notse.—À member of the Bar of York 
County, Me., who enjoys a good joke, relates the following, and 
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applies the moral to himself. Several years ago he was counsel ina 
case before the late Chief Justice Peters, and during the progress 
of the trial became a little bit noisy, as he sometimes does, when 
the judge looked-up and said to him: 


“Mr. Hamilton, did you ever hear of the man who was lost in 
woods during a thunder storm ? ” 

On: being answered in the negative, the judge continued : 

“A man in attempting to pass through a piece of woods 
lost his way, and while he was in that predicament a fearful 
thunderstorm came up. The woods grew awfully dark. The 
roaring of the wind and the crashing of the thunder was terrific. 
The man was frightened, and started to pray, but, not being used 
to that business, said: ‘O Lord, give usa little more light anda 
little less noise. ? ? ° 


There was a great wave of merriment in court, the sheriff 
rapped for order, and the counsel proceeded in a well modulated 
tone of voice.— The Green Dag. 

m" 

Appeal Courts.—In the two Courts of Appeal—the last resort 
except for occasional cases which reach the House of Lords and 
Colonial appeals which yo to the Privy Council—the best work is 
to be seen. Here, indeed, is the most perfectly working tribunal 
for the adjustment of conflicting rights which the wit of man in 
any age has devised. 


The Lord Chancellor, the Chief Justice, or the Master of the 
Rolls presides and two associate Lord Justices compose the court. 


Printed briefs are not used—the advantage of which omission 
is not apparent. ‘There is no bill of exceptions and the appeal is 
in name, as well asin fact, an application for judgment precisely 
the reverse of that rendered below or, in the alternative, for a new 
trial, and everything which has transpired is open to review. 


Three barristers on a side are usual here—the leader, jüníor 
and devil—together with the solicitors. 


The leader for the appellant opens, stating the case with great 
particularity. He reads from the evidence, documents, and charge 
to the jury at much length, as (for no discoverable reason, but 
probably due to ancient custom and lack of enterprise) the 
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material is all in manuscript, often illegible and with occasional 
error in the copies of the court aiid respective counsel. This is tedious 
and prosy. ‘The American auditor gets an unfavorable impression 
at this early stage of the argument, to be, however, later dispelled. 


During this irksome opening, the court has been getting a 
grasp of the case, which becomes apparent when the argumenta- 
tive stage is reached. For then there ensues a good tempered, 
courteous, informal debate between several gentlemen, consisting 
of the court and opposing counsel. There is no “ orating ” and 
no declamation. The positions of the opponents are stated rapid- 
ly and smoothly. Each is taken up by one or more members 
of the court, as enunciated, and distinct intimation given whether . 
the court agrees with the speaker, in which case he may pass on ; 
or deferential dissent warns him to strengthen his position, buta 
frank expression of doubt may be accompanied by a friendly 
invitation to the other side to contribute su ggestions. 


At the conclusion judgment is rendered orally in nine cases 
out of ten by the presiding Lord Justice, as the last speaker 
resumes his seat. Then follow the opinions of the associate Lord 
Justices concurring or dissenting, allexpressed with the utmost 
frankness and spontaneity. "These are taken down stenographic- 
cally and after revision, sometimes by the judge himself, find 
their way into the books to become authorities. Occasionally a 
“ considered judgment "is reserved to be delivered within two 
or three days. 


The contrast presented by these methods (for the system is 
not essentially different) to the average American appeal is very, 
great. Here only the ablest men can know by a kind of intuition 
upon what points their cases will turn, and one often hears a more 
or less stereotyped speech delivered to a court sitting like silent 
images, without the slightest intimation to the speaker whether 
he is wasting effort upon conceded points, or slighting those upon 
which he may discover by the written opinion—delivered months 
afterward—he has won or lost. 


Sometimes these friendly debates in an English Court of 
Appeal are witty, and they are often ratler amusing. In a case 
recently argued, the defendant appealed from a judement for £300 
against him for wrongfully evicting plaintiff and putting his sick 
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wife and furniture out upon the sidewalk in the rain There was 
not much to be said in his favor upon the merits of his act, but 
his counsel argued that quinis advocate had used inflammatory 
language in his speech to th 


The judgment was im gm affirmed, the Lord Chan- ~ 
cellor delivering an opinion to the effect that the control of the 
language used was a matter of discretion for the court below and 
could not be examined by the Appellate Court. Both of the asso- 
ciate Lord Justices coucurred, but one proceeded to give quite 
different reasons, with the preliminary words: “ Speaking only 
for myself, but not for his Lordship,” and with a slight inclination 
of the head towards the Lord Chancellor, he said he was for 
affirming foran entirely different reason—not because he could 
not examine the language used below, but rather because he had 
done so. He then proceeded to rehearse the brutal conduct of the 
defendant, and wound up by declaring : “ If it had been my sick 
wife and my furniture which had been set out in the rain under 
the circumstances described, I do not think the English vocab- 
ulary contains the language I should wish my counsel to use in 
addressing the jury.” This was received, as is not uncommon in 
England, but unheard of in America, with frequent laughter and 
even subdued applause, and the London 7Zzmes, in its regular legal 
column the next day, reported the opinions, indicating the “ laugh- 
ter” and “loud laughter” in brackets. The opinions in the 
books, after being toned down by the reporter, often bear but faint 
resemblance to the actua] utterances. 


In the House of Lords appeals are equally informal] and collo- 
.quial, which impression is heightened by the absence of wigs and 
gowns, so far asthe Bench is concerned, and by the very casual 
manner in which the half-dozen gentlemen composing the court 
' are seated. 


The House itself is a large, oblong chamber with steep tiers 
of seats upholstered in red leather which rise high up the side 
walls and upon which the peers sit when legislating, but which 
are, of course, now empty. At the far end is an unoccupied throne, 
while at the near .end, raised above the floor, is a kind of box from 
which counsel address the court. It is much like the rear platform 
of one of our street-cars. ‘The counsel, of course. are in wig and 
gown, and E: C/s in full bottomed wigs; but ene may occasióünally 
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see a litigant actually arguing his own case rz propria persona. 
On either side of the counsel’s box is a very narrow standing place 
for reporters and the public. 


The Court, consisting of the Lof Chancellor and perhaps of 
five judges, in ordinary clothing, do not sit in a row nor behind 
any bench or table; on the contrary, while the presiding Lord 
Chancellor does sit vfs-a-v:$ to the counsel box, the others sit 
where they please—sometimes on the front row of benches and 
sometimes on one of the higher tiers, perhaps with a foot propped 
up upon the bench in front and their thumbs hitche' to the arm- 
holes of their waistcoats and necessarily with their sides to the 
speakers. 

They often have portable tables in front of them piled with 
books and papers. * During the course of an argument they con- 
stantly debate with each other across the House, or walk over to 
one of their colleagues with some document or a book and talk of 
the case audibly and perfectly freely. 


One may hear one of them, in a salt and pepper suit, call across 
the floor to another who has interrupted a barrister's argument, 
“I say, can't you give the man a chance to say what be's got to 
Say ? » 

These little circumstances show that judges and counsel 
iu the Appellate Courts of England behave as natural men 
without the slightest restraint, formality, or self-conscious- 
ness. Arguments are delivered with surprising rapidity of 
utterance, in a conversational tone and with a crispness 
of articulation altogether delightful to the ear. The drawling. 
Style of speech sometimes heard on the Stage as typical of 
a certain kind of Englishman seems to have disappeared in rea] | 
life—it certainly is not to be found in the Courts. An American 
stenographer reporting an English case, would. have to increase 
his accustomed speed at -least one-third.— The Green Bag. 


a^ 
REVIEWS. 


Bargains with Money-Lenders, by BELLOT, M. A., 9. c. L., 2nd 
Edition, enlarged. Published by Stevens and Haynes, Bell Yard 
Temple Bar, London, and Higginbotham & Co., Madras. 
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There is no other country where the law isso well specialised 
as in England. The result of this specialisation is the present 
book. We in India may well take example from our English breth- 
ren in this matter of specialisation. We must congratulate the 
author upon the handy volume on the subject. The book is par- 
ticularly useful in India as the author deals in separate chapters 
with the Indian law upon the subject. In Chapter 7 the author 
deals with the principles relating to Usury in British India, noting 
among others the special provisions of the Contract Act (Ss. 16 
and 74). The author then gives a digest of cases of the different 
High Courts in India. Chapter 8 deals with the digest of cases 
from the Madras Presidency, Chapter g from the United Provin- 
ces and Oudh, Chapter 10 from Bombay Presidency and Chapter 
rr from the Bengal Presidency. We wish other English treatises 
on law deal specially with the Indian law as thé author bas done 
here. The present book is to be found useful in India, and, consi- 
dering the comparative cheapness of the price, i: ought to find 
favour with the profession, 


The Elements of Criminal Law and Procedure, by A.M. Wn- 
SHERE, L. L, B. Published by Sweet and Maxwell, Ld., 3, Chancery 
Lane London. Price 7s. 62. 2 


This is a book specially intended for students, and deals con- 
cisely with the essential principles of Criminal Law in England. 
The first six chapters deal with special offences. Chapters 7, 8 and 
ro deal with the law of Criminal Procedure. Chapter 9 deals with the 
outlines of evidence relating to the subject. The took will be 
useful to students of the B. L. Degree examination in India. 


The Spirit of our Laws, by, ANON. Published by Sweet and 


Maxwell, Ld , 3, Chancery Lane, London. Price 55 


The au hor in this book attempts to set out in non-technical 
language the whole fabric of English legal institutions. He gives 
some description of the Common law and the Statute law. He gives 
also the proceedings which a litigant has to take. He gives a curi- 
ous story which illustrates the necessity of a vigilant watch over 
a bill inallitsstages. '' The punishment of some offeuce as ori- 
ginally proposed was a fite. In a subsequent stage of the bill it 
was altered into 14 years’ transportation, but the necessary altera- 
tions were not made so that it ultimately ran thus: 14 years’ trans- 
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portation and that upor conviction one-half theréof should go to 
the King ‘and one-half to the informer" The book being 
- couched in popular language may be easily understood by” Begin- 
nets in law. and by laymen. _ » m : 
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Se 
JUDICIAL COMMITTEE OF THE PRIVY OOUNUIL. 
FROM THE MADRAS HIGH COURT. 

Present :—Lord Davey, Sir Andrew Scoble, and Sir Arthur Wilson. 


Sri Raja Venkatanarasimha Appa Hao 
Bahadur - site ma .. Appellant* 
(Plaintiff). 


v. 


Sri Raja Sobhanadri Appa Rao Baha- 


dur &nd others ss m ... Respondent 
(Defendants). 


Land Tenure—Service Tenure, resumptron of—Grant subject to burden of services or in 
lieu of wages—Test— Evidence —Records of Circuit Oommitlese—Dispute between 
Zemindar and Mokhassadar—Mokhasa, meaning of 
Held, by their Lordships that the following circumstances in the case, namely, 

(1) the fact that no office by auy particular designation but an obligation of a feudal 

character was imposed on the grantee, (2) the payment of a uniform rent for a period 

of 130 years, (8) the absence of any interference by the Zemindar with the devolu- 
tion of the property from heir to heir, and (4) an absence of even an attempt at 
resumption during all the time, determined the character of the grant as one subject 


to the burden of service and not as one in lieu of wages. 


Although the records of the Cirouit Committee may be good evidence with 
reference to the system upon which the Government claimed to desl with the 
Zemindar’s property, they cannot affect the rights of the Mokhasadars as against 


the Zemindar. 
Mokhasa is “ a Village or land assigned to an individual, either rent free, or at 


a low quit-rent, on condition of service.” 
Their Lordships’ Judgment was delivered by 


Sir Andrew Scoble.—The Zemiudari of Nuzvid in the Madras 
Presidency, after protracted litigation, into the history of which it 
ig unnecessary to enter, was partitioned in the year 1882. At the 
partition, a sixth share of the estate was allotted to the plaintiff 


‘16th November 1900. --. 
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and appellant, including the village of Hanumantunigudem, 
which is the subject of the present proceedings. Prior to the 
partition, the father of the first respondent had obtained from the 
other sixteen respondents or their predecessors in title, whom it 
will be convenient to designate as the Mokhasadars, leases for 
thirty years of the lands held by them in the village under 
Mokhasa tenure, and the term of these leases is still unexpired. The 
appellant claims that the leases are invalid, and that he is entitled 
to resume the village. The Subordiuste Judge decided in his 
favour, but the High Court, on appeal, reversed the decision.! 

The sole question which their. Lordships now have to deter- 
mine is whether, having regard to the nature of the tenure, the 
village is resumable at the option of the appellant, the Zemindar, 
There is no doubt that Hanumantunigudem is what is known 
as a Mokhasa village. The learned Judges of the High Court say 
that ‘‘ Mokhasa is a well known tenure in the Northern Circ irs ; 
and the term itself implies that it is a tenure subject to service." In 
Willson’s Glossary, Mukhasa or Mokhasa is said to be irregularly 
derived from au Arabic word signifying “ to have as one's own," 
and is defined as “ village or land assigned to an individual, either 
rent-free, or at a low quit-rent, on condition of service." There 
1s no deed or sanad containing the particulars of the grant in this 
case, but the evidence shows that the village has been held by 
the Mokhasadars and their ancestors ona quit-rent of Rs. 144 
per annum from the period antecedent to the introduction 
of the British Government, and that the service to be rendered 
was that of one Naik and fourteen peons, whose duty it was 
to guard the Zemindar's fort and treasury, to watch over 
the reaping and threshing of the crops, and to attend the 
Zemindar on his hunting or military expeditions. These ser- 
vices, it is clear from a report of the Inam Commission, were 
rendered down to 1860, when a Mokhasadar represented that, 
“in consequence of the proximity of his village to N uzvid, the call 
for their service was incessant," and the obligation is recognized 
in the leases granted to the first respondent’s father by the 
Mokhasadars in 1881 in which there isa stipulation that they 
shall * render service to the Zemindar, according to custom.” 
There has, therefore, been no breach of this condition on the part 


1, Seo I. b.R,, 96 M, 403.—Ed, 
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of the respondents. Both courts in India agree in holding that 
* the Mokhasadars hold their lands conditional upon the perform- 
ance of the services,” which have been already specified. 


The question remains whether the Zemindar can dispense with 
the services and resume the land ; and upon this point the courts 
below differed. The Subordinate Judge held that “in the absence 
of any evidence..... as to an absolute grant, oras to a gift 
burdened only with a condition of service, the only conclusion 
that can be come to upon the evidence in the case is that the village 
was granted by the Zemindar before [780 to an ancestor of the 
(Mokhasadar defendants), for the purpose of “ rendering the services 
abovementioned ;” and he found upon aspecific issue that the grant 
was in lieu of wages. 


The learned Judges of the High Court caime to an opposite 
conclusion upon the facts. “ Inthe first place," they gay!, “ no office 
by any particular designation was conferred upon the original 
grantee, but an obligation of a feudal character was imposed upon 
him. He was simply to provide a specified number of men as cus- 
todians, so to speak, of the Zemindar’s property and their services 
appear to have been rendered intermittently and not continuously. 
Besides they were paid in money when they actually performed 
such services....... sees eens that is to say, batta was given to them 
when actually on duty. It is also certain that in later years their 
services were noi in frequent requisition, because, as Mr. Taylor 
points out in his report, the Zemindar would have had to pay in the 
shape of batta more than the services were worth. In the second 
place, the following circumstances indicated as plainly as possible 
a fixity of tenure. The Mokhasadars have paid a uniform rent of 
Rs. 144 & year for the last 120 years without alteration at any 
time, and the land has descended from father toon hereditarily. 
There has been no instance of resumption or even an attempt 
at resumption during all this time. There has also been no 
attempt to enhance or to alter the rent, or to interfere with the 
devolution of the property from heir to heir. 


Without altogether adopting the further reasons adduced by 
the learned Judges in support of their view, their Lordships are 
of opinion that the considerations above stated are sufficient to 
establish that the grant in this case was agrant subject to a burden 


— — — — sa = Ee a - Era EORR NU 
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Venkate- of service, and was not a mere grant in lieu of wages. This dis- 
Abe Eao poses of the case, for it is well settled that where lands are held 
Scbhanadr? UPON such grant, “as long as the holders of those grants were 
Appa Rao. willing and able to perform the services, the Zemindar has no right 

to put an end to the tenure whether the services are required or 


not” (Rajah Leelanund Singh v. Thakoor Munoorunjun Singh’). 


Great stress was laid in the courts below upon a statement 
contained in & note to an “ Abstract of the Revenue collections in 
the Noozeed Zemindari,” prepared by the Circuit Committee in 1786, 
in'which it is stated that * Mockawsaw villages and grants being 
immediately under the Zemindar, and given or resumed when he 
pleases, are included in Government collections.” The Circuit 
Committee was appointed by the Government ** to enquire into the 
state of the Northern Circars", with a view inter alia to the settle- 
ment of the revenue, and their Lordships would have been disposed 
to attach importance to this piece of contemporary evidence as to . 
the relations between the Mokhasadars and the Zemindar, were ib 
not that it appears from the fifth Report of the Select Committee 
on the affairs of the Hast India Company (Vol. II, p. 4 of the 
Madras edition) that “ few of the members of (the Circuit Com- 
mittee) appear to have been acquainted with the native languages, 
and, as it is stuted by themselves, they depended wholly for what 
intelligence they obtained on these subjects, on the Zemindars 
and the native officers in the villages, the very persons most 
interested to conceal the truth and to impose upon them false 
information.” Their Lordships agree with the learned J udges 
of the High Court that although the records of the Circuit Com- 
mittee may be good evidence with reference to the system upon 
which the Government claimed to deal with the Zemindari pro- 
perty, they cannot affect the rights of the Mokhasadars as against 
the Zemindar with regard to which no independent enquiry appears 
to have been made. 


Upon these considerations, their Lordships will humbly 
advise His Majesty that the decree of the High Court of Madras 
ought to be confirmed and this appeal dismissed. 


The appellant will pay the coste o[ the first respondent who 
ulone defended the appeal. 





= pa , 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kt., Chief Justice, 
and Mr. Justice Sabrahmania Alyar. 


Doraraja Lakshmi Nachiar .. " .. Appellant* 
(Plaintif). 
B: 
Ramachandra Dorai alias Ponnusami Tevar, 
minor, through his next friend and guaidian S. Rama 
Aiyar, Manager under the Court of Wards, & another. Respondent 


(Defendant). 


Estoppel—Alortgagor and morigagee— Landlord and tenant—JPleadings, tnconsistent. Lakshmi 


A person who lawfully came into possession of land ns tenant from year to year BO 
Or for a term of years, or as mortgagee, cannot, by setting up dw ing the continuance Ramachand: 
of such relation, acquire any title adverse to that of the landlord or mortgagor, incon- Do: ai. 
sistent with the real legal relation between them, by the operation of the law of 
limitation, however notoriously he might have set up such inconsistent title. 


Seshamma Shettate v. Uhtckaya Hegade! referred to. 


Where a plaintiff came into Court alleging that a mortgage is invalid, he cannot 
afterwards when it is found thut his title to recover the property independent of the 
mortgage is barred by limitation, tuin round and say that the title presoribed for by 
the defendant was only as mortgagee and that, thorefore, he has sixty years to 
redeem 


r 


Appeal from the decroe of the Subordinate Judge’s Court of 
Madura, East, in O. S. No. 88 of 1901. 


T. E. Ramachandra AWyar for appellant. 


V. Krishnaswms Asyar and S. Srinivasa Atyangur for respon- 
dent. 


Their Lordships delivered the following 


_ JUDGMENT :—[After dealing with the question of the age of 
the plaintiff their Lordships proceeded as follows :— Zd. ] 
% * * + 
On behalf of the plaintiff (appellant) it was contended 
that, assuming the plaintif to have been born before October 
9th, 1850, she was stil entitled to redeem the mortgage by 
the plaintiff's mother of March 18th, 1-82, the period of limitition 
being sixty years. The argument was that the defendants being 
lawfully in possession under the mortgage of 1882, they were only 


* A. No. 79 of 1903. 18th November 1906, 
1l. l,L.R., 26 M. 507 at p. 611, 
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M entitled to prescribe as mortgagees and did not acquire any pre- 

v. scriptive title on the strength of their possession under the sale to 

peas them by the plaintiff’s husband on November 22nd, 1886. In the 

case of Seshamma Shettate v. Chickaya Hegade? the law is thus 

laid down. “A person who lawfully came into possession of 

land as tenant from year to year or for a term of years, or as 

mortgagee, cannot, by setting up during the continuance of such 

relation, any title adverse to that of the landlord or mortgagor, as, 

the case may be, inconsistent with the real legal relation between 

them,—and that however notoriously and to the knowledge of 

the other party —acquire, by the operation of the law of limitation, 

title as owner or any other title inconsistent with that under which 

she was let into possession". But the plaintiff's case as set up in 

the plaint is that the mortgage of 1882 was by & minor and was 

brought about by fraud and coercion. So, according to her own 

case, there uever was any valid relation of mortgagor and mort- 

gagee between her mother by whom the mortgage was executed 

and the defendants. This being so, she cannot now rely on the 

subsistence of such a relation so as to enable her to say that the pre- 

scriptive right acquired by the defendants was the right of a 

mortgagee under the mortgage of March 18th, 1882, and not the 

right of a full owner based on possession under the sale by the 

plaintiffs father. In this view, it is unnecessary to consider the 

contention that the sale by the father was a sale by him on the 

plaintiff's behalf as her guardian. We think the suit was rightly 

dismissed on the question of limitation. The appeal must be dis- 
missed with costs. 





IN THE HIGH COURT OF JUDICATURE AT'MADRAS, ^ 


Present :—Mr. Justice Moore and Mr. Justice Sankaran Nair. 
Muttian Chetty and others ... ... Appellants* (Plaintiffs), 


v. 
Ohinnathambi Ambalagaran and others. Respondents (Defendants). 


Muttian Patta, tender of —Morigagees of undivided moisties—Patta, joint or several. 
Chetty Two mortgagees, each being the mortgagee of an undivided moiety of a villages, 
Chinnathamb; are entitled to tender a patta, joint or several, according as the tenants have been 
Ambalagaran, paying rent to them jointly or severally in the precedifig years. 





*B. A. No. 487 of 1904. 9th October 1906. 
l. I. L. R, 26 M. 507 at p. bli. 
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Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 150 of 1908 presented against the decision of 
the Deputy Collector of Pattukota Division in Summary Suit No. 
57 of 1902. 


P. S. Stvaswami Atyar for appellants. 
A. S. Balasubrahmanya Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—The plaintiffs claim under two instruments 
of mortgage executed by the Zemindar in 1885. he first plaintiff 
is the mortgagee of an undivided moiety of the village now in suit. 
The plaintiffs Nos. 2 to 4 are the mortgagees of the other undivid- 
ed moiety. They tender a patta in their joinj names to the de- 
fendants who are admittedly tenants holding lands in the village. 


It is also alleged in the plaint that the tenants were paying rent to 
the plaintiffs jointly. 


The question for decision is whether the plaintiffs are entitled 
to tender this joint patta. From 1885 till the date of suit the 
tenants in the village must have been paying their rents either to 
the plaintiffs jointly or separately. If the plaintiffs have been 
recoiving rents jointly, they would be entitled to tender the pattas 
as claimed. If, on the other hand, the defendants, have heen, as 
alleged before us, paying only a moiety of their rent to the first 
plaintiff and the other moiety to the other plaintiffs, then they are 
entitled to demand’a separate patta from the first plaintiff. 


It is admitted on both sides that rents were being paid during 
' those years thongh no pattas or muchilikas have been produced 
and no evidence has been taken in the case. 


We, accordingly, set aside the decrees of the Courts below and 
direct the Court of first instance to replace the suit on its file and 
pass a fresh decree after deciding all the quostions raised by the 
issues with reference to the above observations. Costs will be 
provided for in the revised decree. 


D 


Muttian 
Chetty 
v. 
Ohinnathambi 
Ambalagaran. 


8 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XVI. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Bir S. Subrahmania Aiyar, Officiating Chief Justice, 
and Mr Justice Boddam 


Kakarla Abbayya .. se ... Appellant* (Plasn&iff).' 
v. 


Raja Suraneni Venkata Papayya Rao 


Bahadur Zemindar Garu iss .. Respondent (Defend- 
ant). 


Abbayya O P. O., S. 584, Olause (a)—" Usage having the force of law"—Oustom— Jurisdiction 


Y ae of High Ootrt to go behind the finding of lower Oourt as to the ewtstence of a custom 
Pavayys Rao —Zemindar and ryot—Trees, right to. f 


Bahadur. Though 8. 584, O. P. C., disallows a second appeal with reference to findings 
of fact, yet, the existeitce or non-existence of a usage having the force of law is 
unaffected by such disallowance; and consequently, it is the duty of a second 
appellate Court, when it has to pronounce upon a question of usage or custom, to 
examine the evidence bearing upon it, not only as tothe sufficiency thereof to 
establish all the requisites of a custom, valid and lawful, but also as io the 
credib lity of the evidence relied on and the weight due to it. 

Hanumantamma v. Rami Redd, Mirabivt v. Vellayanda?, FEranjolt Vishnu v. 
Franjolt Krishnan? referred to. 

In India, unlike England, custom is transcendent law and is a matter for the 
Judge and not for the Jury. 

A ryot holding lands in a Zemindari on a permanent tenure, is, as regards land 
on which money assessment is paid, prima facte entitled to the trees thereon exolu- 
sively. 

In regard to lands as to which the sharing of crops between Zemindar and 
ryot prevails, the Zemindarand the ryot would be jointly interested in the trees 


standing thereon. , * 

The above presumptious nre, however, rebnuttable by proof of usage or contract to 
the contrary. 

Narayana Ayyangar v. R. G. Orr followed. 

Held, also that there was no usage proved in the particular case to the contrary. 

Second Appeal from the decree of the District Court of 

Kistna at Masulipatam in A. B. No. 921 of 1901 presented against 
the decree of the Court of the District Munsif of Bezvada in 


O. S. No. 88 of 1900. 


*8. A. No. 1044 of 1902. * «¿22nd September 1906, 


1. LL. R., 4 M, 272. 3. L L.R., 7 M. 8. 
2, l.L. R, 8 M. 464. 4, I. L. Be, 26 M, 252. 
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V. Krishnaswams Atyar and K. Subrahmania Gasiri for abbyy 


appellant. T NR 
TI Rao 
T. Rangachariar for Str V. Bhashyam Aiyangar, P. B. Bahadur. 


Sivaswami Aiyar and P. Nagabhushanam for respondents, 
The Court delivered the following 


JUDGMENT :—The principles with reference to the rights 
ofa tenant holding ona permanent tenure landsin Zemindaries 
have been elaborately considered in Narayana Ayyangar v. R. G. 
Orr! which was decided after this case was disposed of in the lower 
Court. The previous decisions of this Court in Appa Rau v. 
Ratnam? and in Appa Rau v. Narasanna? relied on by the Acting 
District Judge are referred to and explained in the above recent 
decision. According to it a ryot holding land in a Zemindari.on a 
permanent tenure would, as regards land on which money assess- 
ment is paid, be prima-facte entitled to the trees therein exclu- 
sively. In regard to lands as to which the sharing of crops be- 
tween the Zemindar and ryot prevails, the Zemindar and the ryot 
would be jointly interested in the trees standing thereon; but pre- 
sumptions to the above effect are liable to be rebutted by proof of 
usage or contract to the contrary. In the present case, the Zemin- 
dar pleaded that he had been customarily enjoying the trees in his 
Zemindari even though standing on lands held by ryots and evi- 
dence as to such enjoyment was offered, but no issue was raised as 
to the custom of the Zemindari, and the judgments of the lower 
Courts do not discuss the matter with reference to the custom 
alleged. Considering the importance of this question as bearing 
upon disputes. between the Zemindar and his ryots generally, we 
_ think there ought to be a direct and distinct finding upon the matter. 
It should be added that even in the absence of a custom it may be 
shown with reference to the trees on the plaintiff's holding that he 
has no right to them under contract, if any, between him and the 
Zemindar. We must, therefore, call upon the District Judge for a 
finding upon the question whether the defendant—the Zemindar— 
is entitled to the trees in dispute either by virtue of a custom of 
the Zemindari or contrgct- between the parties. 


ea a a UN EN MEN Mq 
1. LL, B, 26 M. 262. 3. I.I. R16 M. 49. 
3. I.L R,13 M. 249, i 
B 


Abbayyn 
v 


Venkata 


Bb eb Rao 


B ur, 
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[The District Judge returned a finding that the Zemindar had 
failed to establish the custom he set up and that he had no right 
to the trees in dispute, ] 


The Court delivered the following 


JUDGMENT :—The question for determination is as to the 
alleged right stated to be founded on local custom, of the respon- 
dent, the Zemindar, to trees on land held by persons on the usual 
permanent ryotwary tenure. in his Zemindari of Mylavaram in the 
Kistna District. The finding of the District J udge is that no such 
castom as that set up has been established. 


The preliminary point which has been raised is whether it is 
competent for us tọ examine the evidence with reference to which 
the finding of the District Judge was given, the matter being 
before us on Second Appeal. 

Mr. Krishnaswami Aiyar for the appellant contended that the 
finding, though one as to an alleged local custom, is still a finding 
as to a matter of fact and, consequently, it was binding upon us 
and not liable to be revised by us with reference to the weight 
to be given to the evidence adduced. The cases relied on by him, 
viz, Hureehur Mookherji v. Judoonath Ghose}, Byud Ali v Gopal 
Doss*, Hurry Churn Doss v. Nimai Chand Keyal?, Bas Shirinbai v. 
Kharshedjs* and Second Appeal No. 773 of 1881 decided by this 
Court, support his contention, but they are not  reconcilable 
with the decisions of this Court in Hanumantamma v. Bami Reddi, 
Mirabibi v. Vellayanna? and Hranjolt Vishnu Nambudri v. Eran- 
jolt Krishnan Nambudri?, the last of which was decided by a Full 
Bench. In these three cases the learned J udges who took part 
in them went into and discussed the evidence and arrived as the 
result of such examination at conclusions in regard to the usages 
then in question, in Second Appeal. No doubt, in doing so, the 
competency of the Court so to examine the evidence and decide 
with reference to its weight was merely assumed, In our opinion 
that cannot be taken as detracting in the slightest degree from 
the authority of those decisions in reference to the present point, 


1, 10 W.R. 153, 0. IL. B, 4M. 273, 
2. 18 W.R. 421. 6. I.L.R,8 M. 464, 
8. LL. B. 10 C. 188 7 I L. Ra, 7M. 83 
4, I.L.R. 32 B. 480 j 
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for it is impossible to believe that the learned Judges who decided 
them overlooked so obvious an objection, as it must have been, 
if Mr. Krishnaswami Aiyar’s contention were right, It seems to 
us also that were the question res-integra we cannot bat hold that 
the contention is untenable. The decisions opposed to our view 
would have been correct had the provision of the Civil Procedure 
Code conferring the right of Second Appeal not contained the 
clause “or usage having the force of law”; for then the words 
« the decree being contrary to law” by mplication would exclude 
an appeal on the ground that any question or questions of fact 
raised in the case and affecting its decision was or were wrongly 
determined by the lower courts, and, in such a state of things, 
it might have been arguable that a finding by the lower courts as 
to the existence or non-existence of & local or special usage which 
had to be proved by evidence was a finding as to a matter of fact, 
on the analogy of the view held in England that such matters 
are for the jury and not for the Judge. But the presence in 
S. 584 of the Code of “or usage having the force of law" makes 
such an argument irrelevant. This language is so explicit as to 
render superfluous the seeking for the reason of the provision 
though that is not difficult to discover, viz., that a usage of the 
kind mentioned, being in its nature such as must necessarily affect 
not only parties to the particular litigation and their privies but 
whole bodies of people, stands on a footing similar to & matter of 
law derived from other sources than usage. The very limited 
scope which is allowed to usages in England, due to special histo- 
rical causes (see Pollock and Maitland’s History of English Law, 
1st Edition, Vol. I, p. 168), accounts for questions as to their 
existence being treated as falling under the category of questions 
for the jury. Of course, it is otherwise in this country where from 
the days of Manu it has been laid down that “ custom is tran- 
scendent law." It is clear, therefore, both upon authority which 
is binding upon us as the opinion of a Full Bench and as the right 
interpretation of the provision in question of 5. 584 of the Civil 
Procedure Code, that, though the section disallows a Second 
Appeal with reference to findings of fact, yet, the existence or 
non-existence of a usage having the force of law is unaffected by 
such disallowance. Consequently, it is the duty of this Court, 
when it has to pronounce upon that question, to examine the 


y. 
Venkata 


Papayya Rao 
Bahadur. 
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evidence bearing upon ib, not only as to the sufficiency thereof to 
establish all the elements (antiquity, uniformity, &c.,) required to 
constitute a valid usage having the force of law, but also the 
credibility of the evidence relied on and the weight due to it. 


Accordingly we heard Mr. Rangachariar upon the evidence 
in support of the alleged usage. The first observation to be made 
in regard to itis that in none of the documents relied on is any 
mention made of any usage on the point. So far as the earliest 
documents go, they show nothing more than that certain sums of 
money were collected by the Zemindar in connection with tapping 
palmyrah trees for toddy. The description in the accounts of the 
nature of the collection, “ Kalali,” shows it was unconnected with 
any proprietary right of the Zemindar in the trees, but was only 
a levy of the tax known as Abkari falling under the general head 
of “ Mohatarfa.” Though the various items constituting this 
head of taxation were excluded from the sources of publie revenue 
intended to be assigned to the Zemindars under the permanent 
settlement Regulation of 1802, yet it is well known that some of 
such items continued to be levied by the proprietors of certain 
Zemindaries long after the permanent settlement. That the collec- 


‘tion in question was purely on account of Abkari is clear from 


the fact that the earlier documenta refer to no other class of trees. 
Even assuming that the collections made by the Zemindar in respect 
of palmyrah trees were not the levy of Abkari tax but were on 
account of his interest in the trees themselves, the accounts 


‘referred to do not show that the amounts realised were in respect 


of trees standing on the lands of ryots. Subsequent to 1874, 
there is some evidence that collections were made in respect of" 
palmyrah trees on lands not belonging to the Zemindar. But the 
instances are so few and not altogether free from doubt as not 


‘to justify their being treated as reliable evidence in support of 
a custom said to prevail over so comparatively a large tract of 


country. The evidence that the ryots have had to obtain 
the permission of the Zemindar for taking the fruit of or 
for cutting down tumma trees standing on their putta land is as 


to instances of so recent a date and go slight as to render it of 
‘little value in a matter such as this. We cannot be much influ- 
‘enced by the argument based: on the fact that, in a considerable 
number of puttas issued to and accepted by the ryots since 1874, 
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there is a reservation of the Zemindar’s alleged right to palmyrah 
and other trees standing on putt& land. This reservation consti- 
tutes one of a number of printed conditions and, being very 
general in its terms, is not likely to have attracted any attention 
on the part of the ryots, the large majority of whom are illiterate. 
Further the allusion to Mohatarfa in the condition in question is 
calculated to suggest that the claim therein made has some refer- 
ence to Abkari and thus conduce to the condition passing unchal- 
lenged by the ignorant peasantry. It only remains to say that 
what has materially contributed to pretensions such ag that involv- 
ed in the claim under consideration not being in recent years 
strenuously opposed or discountenanced is the misconception 88 to 
the nature of the tenure of a ryot's holding which came to prevail, 
particularly in some of these northern Zemindafies, since the deci- 
sion of 1870 in Chockalinga Pillai v. Vythealinga Pandara 
Sannady® which, however, it is but just to add, is nob solely res- 
ponsible for the misconception. 


We, therefore, agree in the conclusion of the District Judge 
and, accepting his finding, we must allow the appeal and, revers- 
ing the decrees of the lower Courts, grant the declaration prayed 
for with costs throughout. 


aui too esi DEREN 


1l. 6M.H.O.R.p.164 | ` 
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IN THE HIGH COURT OF JUDICATUBE AT MADRAS. 
Present :—Sir S. Subrahmania Aiyar, Offictating Chief Justice, 
and Mr. Justice Sankaran Nair. 
_ Kachayi Puthiapurayil Kunhi Kuttiali 
“ Haji .. is i nae s. Appellants* in A. 
No. 90 of 1908, 


(2nd defendant), 
Assanampurath Moidien Kutti and others. Appellant, in A. 


No. 91 of 1903 
(9rd defendant 
and his legal re~ 
v, presentatives). 
Udumpumthala Nalurapattil Kunhi Patha , 

and others i .. Respondents in 
(Plaintiffs and 
the lst defend- 

anl). 
Eunhi Oivil Procedure Code, 8s. 457, 462—Guardtan ad Wtem—Married woman— A pnointment 

Kuttiali Haji of —Irregularity—Compromise sanctioned by Court. 

Kunhi Patha, Held, that the appointment of a Mahomedan married woman governed by the 
Marumakkathayam Law who was the F.arnavathi of the tarwad, as guardian ad litem 
for her two minor daughters is a mere irregularity and cannot invalidate the decree. 


Mussummat Bibi Walian v. Banke Behari Pershad Singh' followed. 


A compromise sanctioned by Court on the part of an infant cannot be set aside 
by the infant on any ground which would be insufficient to set aside a compromise 
between persons sui Juris. Brooke v. Lord Mosiyn2 referred to. 


Obiter :—The disability of a married woman in India exists only as regards her 
appointment as guardian ad litem and not in respect of her acting as next friend 
as i8 the case in England. 


. The English and the Indian Law on the point explained and accounted for, 
Appeals from the decree of the District Court of North 
Malabar in O. S. No. 9 of 1901. 


J. L. Rozario and V, Ryru Nambiar for appellant. 
T. lischmond counsel and M. Govindan Nasr for respondent, 
The Court delivered the following 


JUDGMENT :—The plaintiff and the 1st defendant are Maho- 
medans following the Marumakkatayam system of law in South 


* A. No. 90 (Appeal Nos. 91 ang 92 of 1903 are conneoted appeals). 13th Beptember 
l. L.R., 801. A, 182. ae 2. 4 De Gex 29 Jones & Smith, p. 878 ab 416, 
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Canara. Many years ago when their tarwad was about to become 
extinct, the then surviving male member Kunhammad adopted two 
females Kunhamma and Beiyathomma. The former of these died 
leaving only a son Kutti Ammad. The said Beiyathumma having 
no issugcadopted into the family, the first defendant—the daughter 
of a natural sister of hers, and the first plaintiff, younger than the 
first defendant, the daughter of the 1st defendant’s sister. The 
second and third plaintiffs are the minor children of the first defend- 
ant whose ages are stated to be 13 and 10 years respectively repre- 
sented- by their next friend, the natural brother of the first defeudant. 
Kutti Ammad, who became the senior member of the Tarwad after 
Beiyathumma, died in September 1891. Before his death he had 
executed three bonds, one for Rs. 8,000 on the 28th January 1891 to 
one Vythan Kutti, another for Rs. 4,000 on the 2156 August 1891 to 
the 2nd defendant, and a third for Rs. 1,500 on the same day to the 
4th defendant, the advances having been, according to the instru- 
ments, made for the necessities of the Tarwad. The third defend- 
ant who is the assignee of the bond in favour of Vyrhan Kutti 
instituted O. S. No. 28 of 1898 for the recovery of the amount due 
under the bond in the District Court of North Malabar, against the 
1st defendant and the plaintiffs. The second defendant brought 
O. 8. No. 41 of 1898 in the same Court for the recovery of the amount 
due under his bond, against the same parties. The fourth defend- 
ant instituted O. 8. No. 265 of 1898 in the Court of the District 
Munsif of Oannanore for the recovery of the amount due to him, 
impleading the same persons as defendants. In those three suits, 
the present Ist defendant was appointed guardian ad litem of the 
present plaintiffs, her co-defendants. In all of them, decrees were 
passed in accordance with compromises entered into by the respec 
tive plaintiffs with the first defendant on her own behalf and on 
behalf of the present plaintiffs, leave to enter into the compromises 
having been previously obtained from the Courts. Applications for 
execution of the decrees by sale of tarwad properties of the plaintiffs 
and the first defendant were made and granted and properties were 
advertised for sale. But no sales took place, the same having been 
adjourned from time to time at the request of the judgment-debtors 
up to the beginning of the‘year 1901. On the fourth of March of that 
year the present suit was instituted for the purpose of removing the 
first defendant from her position as Karnavathi of the tarwad and 
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Konhi restraining defendants Nos. 2 to 4 from selling any of the tarwad 

Kuttiali Haji Sue : ; "E 
v. properties in execution of their decrees. The District J udge grant- 
Kunhi Patha 64 decree to the plaintiffs as prayed for. The first defendant has 
acquiesced in the decree. The present appeals are by the second, 


third and fourth defendants only. 


The decisior of the District Judge against the appellants is 
upon the grounds that Kutti Ammad was & minor on the dates on 
which the three bonds referred to were executed and that the first 
defendant though fully aware of the fact of Kutti Ammad’s minori- 
ty at the time of the execution of those bonds, wilfully refrained 
from setting up that point in defence in the suits brought by the 
appellants and in collusion with them entered into the compromises, 
upon which the decrees were passed. After careful consideration 
we are unable to accept the conclusions of the District Judge. 


[Their Lordships then proceeded to discuss the evidence on the 
points :—Hd.] 


We are of opinion that the plaintiffs on whom it lay affirma- 
tively to make out that Kutti Ammad was a minor in January and 
August 189] have failed to do so. 


Asto the next point, which we proceed to consider on the 
assumption that the District Judge’s opinion on the question 
just discussed is the better one, the case of the plaintiffs is still 
weaker. The first defendant as junior in age to Kutti Ammad was 
necessarily dependant for information on others as to his age. 
There is not an iota of evidence in the case that when it devolved 
on her to undertake the management ofthe Tarwad property as 
Karnavatti in succession to Kutti Ammad she had been told by any- 
body or was otherwise aware that his representations in the matter 
were incorrect or false. There is not the slightest doubt that she 
is acting in collusion with the plaintiffs in the present suit which is 
financed by her own natural brother. Consequently, the plaintiffs 
would not have failed to get her to give evidence in their favour 
in regard to this matter if it had been possible. The conclusion, 
therefore, cannot be avoided that the suggestion, that-she purposely 
omitted to contest the suits brought by the appellants by setting up 
.Kutti Ammad’s minority, is entirely unfounded. Surely it is diffi- 
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cult to see what could possibly have operated on her so to act to ^ Kunhi 


her own prejudice and to the prejudice of her children, the 2nd and ^ v, 0 


3rd plaintiffs. Kunhi Patha. 

In the view we take of the grounds on which the decision of 
the District Judge rests, it follows that the decree made by him 
against the appellants could not stand unless a different result must 
ensue with reference to the objection urged by Mr. Richmond that 
the present plaintiffs are not bound by the compromise decrees as 
their guardian ad litem was at the time a married woman. That 
she was a married woman is, we think,true. How nevertheless she 
came to be appointed as guardian ad litem does not appear: Most 
probably, her status as a married woman was treated as immaterial 
on account of the fact that she was the undoubted head of the Tar- 
wad and, as such, entitled to represent all the mémbers thereof in 
spite of her marriage, Or, it may be, that her married state was 
overlooked because of the non-recognition of marriage as @ legal 
institution in the case of the large majority of persons following the 
Marumakkattayam system of law. However this may be, the 
appointment of the first defendant as guardian ad lstem of her|co-de- 
fendants, the present plaintiffs, was doubtless a departure from the 
provisions of the Civil Procedure Code onthe point. The objection 
to a married woman being appointed guardian ad litem in England 
owes ite origin chiefly to the incompetence of à married woman to 
sue and be sued and to be answerable for costs. (Seen re Duke 
of Somerset Thynne v. St. Maur!. And though the objection finds a 
place in our Code of Procedure it is to be noted that the draft Code 
now before the Legislative Council proposes to modify the law by 
removing such disability on the part of married women in this coun- 
try. (Select Committee's Report, Clause 445). It may be added 
that the disability in question exists here only in respect of & mar- 
ried woman’s appointment as guardian ad litem, and not in respect 
of her acting as next friend as is the case in England. The appoint- 
ment of the first defendant must, therefore, be held to be a mere 
irregularity, (Cf. Mussummat Bibi Waitan v. Danke Behars Per- 
shad Singh?, which did not prejudice and could not have prejudiced 
the plaintiffs in the slightest degree. That the compromises affect- 
ed the first defendant astnuch as they did the plaintiffs is a circum- 
stance pointing to their having been come to bona fide. Further, 

1. L. R.984 Ch, D. 466. 2 LB. 301. A. 182. 
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the terms thereof were arrived at with the assistance of third per- 
sons who befriended both sets of parties and apparently through 
their mediation the appellants consented to make considerable re- 
ductions in the amounts claimed by them according to the terms of 
their bonds. And lastly, the leave of the Court was duly obtained 
in the case of each compromise. Now itis clear law that a com- 
premise sanctioned by court on the part of an infant cannot be set 
aside by him on any ground which would be insufficient to set aside 
a compromise between persons: sut juris. Brooke v. Lord Mostyn! .) 
The reversal by the House of Lords of the decision of the Lords Jus- 
tices in that case was on the facts and did not touch the statement 
of the law to the above effect by Lord Justice Turner, (see L. R. 4. H. 
804). Though thereis a vague statement in the plaint that the first 
defendant acted*in collusion with the appellants in obtaining the 
decrees in question, no specific ground or grounds which would in- 
validate the leave granted by the Courts and avoid the decrees made 
in pursuance of such leave, are alleged and none proved. How 
then can the appellants be restrained from executing the decrees 
against the tarwad properties ? 

For all the foregoing reasons, we allow the appeals and modify 
the decree of the District Judge by dimissing the suit in so far as 
the appellants are concerned with costs in this and in the lower 


Court. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir. S. Subrahmania Aiyar, Officiating Chief Justice, 
and Mr, Justice Sankaran Nair. 


Kona Thimma Reddi ... ° .. Appellant* (Platnisff). - 
v. 

Bathini Chenna Reddi and others... Respondents (lst, 2nd and 
8rd defendants and re- 
presentative of the: 8rd 
defendant). 

Malicious prosecution, suit for—Onus—Conviction of plaintif «n first court—Acqutital 
in appeal. 
Where the plaintiff, in a suit for damages for malicious prosecution, was origi* 
nally convicted by the first court and was acquitted pnly in appeal, the onus cast on 








the plaintiff by the law is specially heavy and he will have to show that the original 


* A. No. 99 of 1908. 6th Beptember 1906. 
1. 3 De Gex Jones & Smith, page 373 at p. 416. 
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conviction proceeded on evidence known to the complainant to be false or was due to 
the wilfal suppression by him of material information. 


Abrath v. North Eastern Railway Co.,' referred to. 


Bhoja Reddy v. Perumal Reddi? referred to. 


Appeal from the decree of the District Court of Bellary in 
O. S. No. 26 of 1901. 


C. Krishnan and K. N. Aiya for appellant. 


E. B. Powell aud Dr. 8. Swaminadhan for respondents. 


The Court delivered the following 

JUDGMENTS :—The Officiating Chief Justice :—This is an 
appeal against the decision of the District Judgo of Bellary dismis- 
sing the plaintiff's suit for damages against the first and second 
defendants and the late third defendant for maliciously prosecut- 
ing him on a charge of abetting the murder of the son of the first 
defendant. Mr. Krishnan on behalf of the plaintiff called our atten- 
tion to a number o£ decisions with reference to the law applicable 
to such a case, bnt it is unnecessary to consider them as the points 
to be established by the plaintiff in such a case are now thoroughly 
well settled and will be found stated with the utmost clearness in 
Abrath v. North Eastern Railway Co.’ affirmed by the House of 
Lords in L. R. 11 A, C. 247. Moreover the plaintiff was only 
acquitted in the appeal in the criminal case and the onus cast on 
him by the law is specially heavy for, as laid down in Bhoja Reddi 
v. Perumal Reddi*, the plaintiff will have to show that the original 
conviction proceeded on evidence known to the complainant to be 
false or due to the wilful suppression by him of material information. 
The question, therefore, is whether the plaintiff has discharged the 
burden thus resting on him. I have no hesitation in holding that 
he has failed to do so. 


[Their Lordships then in separate judgments dealt with the 
evidence in the case and eventually found that the plaintiff appel- 
lant had not discharged the onus that lay on him ; — Hd. ] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Presenb:—Mr. Justice Moore and Mr. Justice Sankaran Nair. 


Thangammai Nachiar .. Appellant *( Plasnt^ff). 
t. 
Subbammal and another ... Respondents (Defendants and 


Supplemental Respondents). 


'hangammai Vendor and purchaser— Agreement to pay purchase money to creditor—Default—Cause 


Nachiar of action to sue purchaser—Payment of creditors by siranger—Vendor's title to 
« OR al. purchase money—Limilation. 


A purohaser of properties agreed to pay the purchase money to the vendor's cre- 
ditor who held a mortgage of other lands belonging to the vendor, but failed to pay, 
&8 agreed upon, & portion of the amount due io the creditor. The creditor gued the 
vendor and certain persons who had purchased the mortgaged property from the 
vendor and recovered moffey from the purchasers. In a suit by the vendor to recover 
the amount paid by the purchaseraof the mortgaged property as damages, on the 
allegation that ghe had promised to recoup the purchasers with the amount paid 
by them, the amount being far in excess of that which would have been payable to 
the creditor, had the vendee paid in time :— 

Heid :—That the plaintiff had no cause of action to maintain the suit for 
damages ; and that her cause of action will arise only on actual payment of money by 
her, 

Heid also, that the defendant-vendee was bound to pay the purchase money 
remaining unpaid to the creditor to the plaintiff-vendor. 


That limitation for such a suit begins to run only when the performance of the 
agreement becomes impossible. 

Second appeal from the decree of the District Oourt of 
Tinnevelly in A. S. No. 870 of 1902 presented against the 
decree of the Subordinate Judge’s Court of Tinnevelly in O. 8. 
No. 5 of 1902. 


P. S. Stvaswamt Avyar nnd A. K. Sundara Asyar for appellant. 


C. Ramachendra Rao Saheb, T. Rangaramanujachartar and 
K. Srinivasa Atyangar for respondents, 


The Court delivered the following 
JUDGMENTS :—Sankaran Natr, J:—The plaintiff sold her lands 


to the defendant Subbammal on the 30ch Apri! 1891 for Rs. 4,324. 
Out of that amount the defendant was to pay a mortgage debt 
of Rs. 2,800, due by the plaintiff to one Shaymuga Kumaraswami 


Mudaliar. One of the widows of Shanmuga Kumaraswamy Maudaliar 
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received a moiety of the principal amount, but the other widow Thangamma 
Kalliani Ammai had to sue for her moiety, the present plaintiff and Hoe 
certain others who had purchased the mortgaged property from her. Subbammal. 
To avoid the sale of the properties in execution the purchasers had Sankaran 
to pay thé decree debt of Rs. 8,097-10-0. It is the plaintifi’s case “*™ 
that that amount was paid by them at the plaintiff's request and on 

an undertaking by her to repay them that amount. The plaintiff now 

sues to recover that sum from the defendant, as it was her default 

in payment that led to Kalliam1 Amnai’s suit and to the loss sus- 

tained by the plaintiff in having to pay to the purchasers the 

amount deposited by them. I agree with the District Judge that 

the plaintiff cannot recover the amount su3d for as damages. 


That she has promised to the purchasers, the other defendants 
in Kalliani Ammai’s suit, to repay them makes no difference. For 
even without any expres; undertaking on her part, she is liable 
in law to pay them that amount; she has not yet paid them In 
liea of her origini] obligation to pay Shanmuga Kumaraswamy 
Mudaliar is now substituted the obligation to pay such purchasers. 
I do not see how her position has been altered to her prejudice 
and the claim, therefore, to recover from the defendant the amount 
deposited must be disallowed. Her cause of acton would arise 
only on payment of any money by her. But there can be no 
doubt that the defendant having failed to comply with the terms 
of the contract and such performance having now become impos- 
sible is not entitled 40 retain part of the purchase money while 
keeping in her possession the lands purchased and she is bound 
to pay such purchase money to the plaintiff. 


The District Judge is of opinion that the plaintiff is barred 
by limitation as she has allowed six years to elapse from the date 
of the breach of contract, allowing four years ag reasonable time 
for her to pay the money. 


I am unable to agree. It is the defendant's case, as is set out 
in the written statement, that the mortgagee agreed to receive 
the amount from her releasing the plaintiff from hir obliga- 
tion, that she was always willing and ready to pay Kalliani 
Ammai and had even ‘asked her by registered notice to 
obtain succession certificate to receive the amount and her 
son gave evidence in Kalliani Ammai's suit in support of 
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Thangammai this case which was also the case of the present plaintiff in that suit. 
Nachiar i 

v. There is no plea by the defendant that there was any breach of 
Subbammal. contract by her. I do not see any reason to hold in opposition to 
Bonne ae her own case that there was any such breach. ‘Che balance of the 
purchase amount was money held by the defendant to be paid as 
agreed between them and when that payment became impossible by 
the payment to Kalliani Ammai of her debt by the purchasers, the 
defendant was bound to pay the balance of that purchase money to 
the plaintiff, ‘That money belongs to the plaintiff after the sale by 
the plaintiff of her lands to the defendant and is held by the 

defendant for her. 

The cause of action to recover this amount only arose on the 
2nd November 1901, when the performance in accordance with the 
terms of the contract became impossible 

It was not open to tho plaintiff in my opinion to sue the defen- 
dant before that date, as the defendant could have successfully 
pleaded her obligation under the contract to pay the mortgagee 
ad her willingness to pay him. Tnere is no allegation or proof of 
any refusal on the part of the defendant to pay the mortgagee. 

I would, therefore, modity the decree of the lower appellate 
Court and direct the defendant, Subbammal, to pay the plaintiff the 
sum of Rs. 1,400 with interest from the 2nd November 1901 at 12 
per cent per annum till date of decree and subsequent interest at 6 
per cent per annum. The plaintiff will receive and pay proportionate 
costs throughout, 

Moore, J.—I coucur. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, | 
Present :—Sir B. Subrahmania Aiyar, Offg. Chief Justice, 
and Mr. Justice Sankaran Nair. 


Murugappa Chetti ... sin ... Appellant* (Deft.) 
v. 
Nagappa Chetti and. another ... .. Respondents (Plffs.) 
Murugappa Hindu Law—Adoption—Payment of money to natural futher by adoptive father in 
Chetti’ constderation—Valsdity—" Kritima son.” . 
Nütappa An adoption, otherwise valid, cannot become invalid fur the mere reason that 


Chetti. the adoptive father paid to the natural father of the adopted boy a sum of money 
in consideration of the latter giving the boy in adoption, though the payment itself 
cannot be too strongly reprobated. 


* A, B, No. 179 of 1908. 10th Oetober 1905.  ' 
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Obiter ı— Panties to such a payment oran agrecment to pay, are parties to an Murugappa 
unlawful agreement, and beiug in pari delicto, should be held disentit- Chetti 


x v. 
led to geek any relief in Courts of Justice by virtueof such agreement Nagappa 
cn. Ohetti. 


In Hindu Law, the relation “of a son bought” cannot now be validly created. 


Appeal from the decree of the Subordinate Judge’s Court 
of Madura, Hast, in O. S. No 97 of 1901. 


P. S. Sivaswams Aiyar and T R. Venkatarama Sasirs for 
appellants. 


L. A. Gorindaraghava Aiyar for V. Krishnaswumi Aéyar and 
T. V. Gopalasami Mudalisr for respondents. 


The Court delivered the following : 
JODGMENT :—The Offg. Chief Justice :—The important 


point for determination in this case is whether the first plaintiff, 
hereinafter referred to as “the plaintiff” is, ns found by the 
Subordinate Judge, the adopted son of the defendant. The 
oral evidence in the case proves beyond all doubt that the 
plaintiff was, on or about the 28th October 1887, while a boy of 12 
or 13 years of age, formally given in adoption to the defendant and 
accepted by the latteras his son and that such gift and acceptance 
were accompanied by ceremonies usual among the members of the 
community to which the parties belong, ‘ vis”, Sudras of the 
class known as Nattukottai Chetties. That the plaintiff has ever 
since lived away from his natural home and asa member of the 
defendant’s family is equally well established. It is further shown 
that the defendant got the plaintiff married and that the issue of 
that marriage (the 2nd plaintiff) has also grown up asa member 


of the defendant’s family. 


Mr. Sivaswami Aiyaron behalf of the defendant contended 
that, in spite of all the above circumstances, it should be held that 
in point of law there was no valid affiliation of the plaintiff as the 
defendant’s son, inasmuch as the natural father of the plaintiff 
was induced topart with him in consideration of the payment, 
some short time betofe ihe adoption, of the sum of Rs. 6,000 and 
odd made by the defendant to the natural father. The argument 
on this point, so far as I followed it, was that the transaction in 


Murugap 
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Chet question was one known to the Hindu Law as the affiliation of a 


v. 
Nagappa 
Chetti. 
Offg. Chief 
Justice. 


“ son. bought’ and as sucha form of affiliation is prohibited in 
modern times, the plaintiffs claim as adopted son must fail. 


As regards the texts and the passages from the commentaries 
cited by Mr. Sivaswami Aiyar, their real effect was that a person 
buying & child had the power, by the very act of purchase, of con- 
ferring upon the child the status of & member of his family with- 
out the performence of rites or ceremonies prescribed in the case 
of an Aurasa son, though the performance thereof was recommend- 
ed as produotive of religious merit. 


It is not, however, necessary to pursue this matter, ib being un- 
questionable that the relation of a son bought cannot now be 
validly created and inasmuch as the intention of the natural 
father and of the defendant in the present instance was certainly 
not to follow that mode of affiliation. 


Now their intention will clearly be seen to have been to make 
the plaintiff an adopted son of the Dattaka from, and as the party 
giving was competent to give, the party taking was entitled to 
take and the plaintiff himself was u fit subject for gift and 
acceptance in that form, that intention must be given effect to, 
unless there was something attending the trausaction which under 
the Hindu Law nullified the intention of the parties and prevented 
the springing up of the status which would otherwise have resulted 
from it. In the deed which was executed on the day of the adop- 
tion by the defendant to the natural father and meant to serve as 
the written evidence of the transaction, the plaintiff is described as 
Manjaneerputhiran, 'l'amil words meaning literally « Saffron— 
water son,” but used as synonymous with a Dattaka son. (See 
Winslow’s Dictionary and compare Mayne on Hindu Law and usage 
6th Edition, p. 196 at end of S. 154). Further, the provisions of 
the instruments—that the adopted boy is entitled tothe rights of 
a son in the estate of the adoptive father and of the adoptive mother, 
and especially, the provision that he is to have an equal share with 
anyRatter—born natural son—are most strongly in favour of the 
above view. s 


The only question then is whether the payment to the 
natural father of the sum of money referred to, which is 
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admitted invalidates the adoption. No doubt, whether looked at E 
with reference to general policy or with reference to the spirit 
underlying the rules of the Hindu Law as regards Dattaka adop- Nagepps 
tion, the promise to pay or the payment of money for the purpose Oftg. Ohiet 
of inducing a man to part with his son to another cannot but be Justice. 
reprobated. Still ought it to be held that the gift and acceptance 

itself is rendered null and void by the payment of money? The 
objections on which stress was laid by Mr. Sivaswami Aiyar, cer- 

tainly warrant the view that the person who agrees to pay or pays 

and the person who agrees to receive or receives the money are 

parties to an unlawful agreement and being in pari delicto should 

be held disentitled to seek any relief in Courts of Justice by virtue 

of such agreement or payment. 


To go further and lay down that the adopted son's status itself 
ia affected thereby, would be to confound two transactions which 
in the eye of the law' are independent of each other; since the 
transactions of the gift and acceptance which effects the change in 
the status of the son, is clearly separable from the agreement or 
payment which the law prohibits. 


In fact, the latter bears only on the motives of the party 
giving and Raja Vellanki Venkata Krishna Ros v. Venkata Rama 
Lakshmi Narasayya! and Mahableshvar v. Durgabot* are authori- 
ties against the question of the validity of an adoption being com- 
plicated by inquiries into the motives of the parties concerned. 
It is scarcely necessary to say that a gift or acceptance from 
motives of a questionable character, by a person competent of his 
own choice to give or accept is distinguishable from the case of 

acceptance by a widow acting under the authority of a Sapinda 

given for a corrupt consideration. In the latter case the adoption 
fails because of the absence of bonafide authority to take, such 
authority being an essential constituent of a good adoption by a 
widow not empowered by her husband to make one. 


The view that the payment in question would invalidate the 
adoption would of course result in visiting with highly injurious 
consequences an innocent third party, for, persons given in adoption 
are almost invariably chjldren incapable of protecting themselves 
in the matter and liable to be given away apart from their wishes in 
en EEE 


1. L.R. 4, I. A. at p. 14. 2, I, L. R. 22 B. 108, 
D 
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Murigappa the exercise of parental authority recognised by the Hindu Law. ‘And 
or Where disputes arise, as in this case, many years after the child 
Nagappa passes from one family to another, to hold that the adoption itself 
cep 1S bad would subject him to irreparable loss in respect of property 


"duds i and involve him in other difficulties incident to the ties he has 
formed as a member of the adopter’s family. That a rule 
which makes an agreement to pay or the payment of such a 
consideration as that in question invalidate the adoption itself, 
would strike at the mischief more effectually than one which duly 
prohibits the grant of relief in respect of the agreement or the 
payment, it would be idle to suppose, so long as the sentiments 
of the people concerned remain what they are. It is abundantly 
clear from the evidence that in the community to which the parties 
belong such payntents form the rule and the contrary, the exception. 


And so long as these men continue to be moved by the desire 
for the perpetuation of lineage by recourse to the fiction of adop- 
tion, the payments will not cease and the consequences of the 
‘stricter rule would -nly be that the payments would be made in 
secret, and that when any litigation should.ensue with reference 
to the adoption it would be attended by the production of untrue 
evidence, either on the part of persons denying the payments that 
have really taken place or on the part of those who falsely set 
up such payments. Why the practice of paying money is prevalent 
largely among these Chetties and is avowed is perhaps not difficult 
to understand. Their community is a most thriving and pros. 
perous compact little one in this Presidenoy. Its members are 
able enterprising traders doing business in India und elsewhere. 
It is a pride of their community that there is in it none so poor. 
as to depend for his livelihood on the charity of others. Every 
male child is expected to become an earning man and this expecta- 
tion is mostly realized. Consequently, when’a Chetty gives away ‘his 
son in adoption, he is virtually contributing to the wealth of the family 
of the adoptive father. With the commercial instinct implanted 
in him a member of this community sees nothing heinous in a practice 
which prevents the natural father becoming a loser by giving away 
his son. It must not, however, be supposed that the position of the 
family into which the boy is to pass, the character of his new 
parents and other considerations bearing on the future welfare of 
(he child are ignored, so as to make the transaction a purely 


om 
, 
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7 Murngappa 

mercenary affair as at first sight it may seem to be to a superficial EM 
critic of their institutions. Negrppa 

Be tbis as it may, the view taken by the Judicial Committee o fg. Chief 
in Bhasba Rabidat Sing v. Indar Kunwar’ in regard to an'impro- justice. 
per condition subject to which an adoption takes place is in favour 
of the conclusion that the validity of the adoption is unaffected by 
the payment in question. 

The conclusion of the Subordinate Judge that the plaintiff is 
the validly adopted son of the defendant must be held to be right, 
and it is unnecessary to consider the argument that the defendant 
is estopped from denying the plaintiff's right as adopted son. 

As regards also the other point raised, gtz., whether the 
property in which a share has been decreed to the plaintiff is the 
self-acquired property of the defeudant, the decisiou of the Subor- 
dinate Judge is correct. The alegation of the defendant that 
though his father had property yet the whole of it was given away 
by him to a temple and no portion thereof passed to the defendant 
isa story entirely unsupported by trustworthy evidence. The 
testimony of the witness examined on behalf of the plaintiff proves 
that the defendant from his infancy was & member of a joint 
trading family and got on division his share. 


The appeal fails and is dismissed with costs. 
Sankaran Natr, J. :—1 agree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Moore. 
Soopiyadath Kunhammad, Karanavan 
of his Tarwad (dead) and another .. Appeilant* (PIJ. 


and his L. R.) 
U 
Soopiyadath Amad and others .. Respondents (372, 
ist and and Defts.) 


Civil Procedure Code, SS. 232, 244—A pplication to be recognized as legal repre- ud à 
senta tive—Appeal—Separate suit. M iD 
The proper remedy for a person whose application for being brought on the Amad. 
record as the legal representative of the deceased judgment-creditor is dismissed 
without enquiry, 18 au appeal from the order, and not a separate suit for decla- 
ration. e ^C 


-— — - — — — —Á— - — — — 


‘S. A. No. 681 of 1904. 








23rd November 1905. 
I. I. L. R. 16 C. 559. im 


t 


28 THE MADRAS LAW JOURNAL REPORTS. [VOL XVI: 


Kunhemmad — Second Appeal from the decree of the District Court of North 
Amad. Malabar in A. S. No. 386 of 1903, presented against the Decree of 
the Court of the District Munsif of Taliparamba .in O. S. No. 302 
of 1902. 
J. L. Rozarto for appellant. 
V. Ryru Nambyar for respondents, 
The Court delivered the following 


JUDGMENT :—We do not think that the reason given by 
the District Munsif for refusing to make the plaintiff a party to 
the execution proceedings was correct. He, no doubt, ought 
to have inquired into the question as to whether the plaintiff was 
the legal representative of the deceased Moosa, or not. But with- 
out doing so he dismissed the plaintiff's petition to be made a 
party. It was, however, open to the plaintiff to appeal against 
that order (see Narayansam1 Reddi v. Osuru Reddi ) but he did 
not do so. His remedy was by appeal, and having failed to take 
that remedy, he cannot now bring a separate suit to obtain the 
remedy. We, therefore, dismiss this second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. J. H. Collins, Chef Fustice, and Mr. Justice 


Shephard. 
Appu Udayan and another .. Appellants in 1890 
(Plaintiffs). 
T. 
Appavu Goundan T Respondent 


(xs? Defendant). 
Appu Uda- Sale, sham—Traficking in litigation—Public policy—Usu Sructuary mort, 
yan gagtt —Eqwity of redemption, Sale of—Registration. 
Appavu Where there is a real sale, the mere fact that it 1g Apeculative does not 
Goundan. shew that it is champertous or is in the nature of a mere trafficking in litiga- 


tion. A sale (after the Transfer of Property Act) to a usufructuary mortgagee 
by the mortgagor of his equity of redemption is invalid if it is not effected by a 


registered instrument. 

Second Appeal against the decrees of the District Court of 
South Arcot in A. S. Nos. 71, 59 and 72 of 1895 presented against 
the decrees of the Court of the District Munsif of Tindivanam in 
O. S. Nos. 961, 962 and 963 of 1892, respactively. 


*S. A. 1890 to 1892 of 1895. 4th March 1897. 
I, LL.R.2 M, 548. 
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P. S. Stoaswamt Atyar and P. R. Ganapati Atyar for 
appellants. 

C. K. Mahadeva Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—In No. 1890.—The appellants claim as pur- 
chasers under a conveyance executed on the 16th May 1892 by the 
2nd and 3rd defendants. 


The respondent in his written statement charged that the 
sale in the appellants’ favour was “ fraudulent or for no real consi- 
deration” and also averred that he, by an oral sale of prior date, 
had bought the land from the predecessor in title of the plaintiffs’ 
vendors. 


The rst issue tried by the District Munsif is whether the 
plaint sale is a bona fide transaction supported by real considera- 
tion. It is difficult to understand what question was really in- 
tended to be raised by this issue. It was mever alleged that the 
sale to the appellants was a sham transaction and, therefore, no 
question of consideration could arise. The District Munsif appears 
to have allowed under this issue the question of public policy 
to be raised. He holds that the transaction between the 
appellants and their vendors was not impeachable on that 
ground. He also finds that the sales pleaded by the respondent 
were not proved. Accordingly he gave a decree for the appellants 
in the nature of a redemption decree. 


In the petition of appeal to the District Judge the main 
ground of appeal was in language similar to what is used in the 
written statement and in the rst issue. No objection on the 
ground of public policy is taken. Nevertheless, the District Judge 
follows the District Munsif's example in treating that as the prin- 
cipal question to be decided. Itis rather difficult to understand on 
what facts he bases his conclusion adverse to theappellants. But 
as the respondent's vakil avowed that he could not support this 
part of the judgment it is enough to say that we cannot agree in 
the view expressed in the 9th para of the judgment. It is 
obvious that if there was a sale to the appellants the subsequent 
conduct of their vendors in withdrawing their claim against the 
respondent cannot prefudicially affect the appellants. The pur- 
chase by the appellants may have been speculative, but there is 
nothing to show that it was in the nature of mere trafficking in 


Appu Uda- 
yan 


v. 
Appavu 
Goundan. 
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litigation. There remains the question with regard to.the sales 
relied on by the respondent which the District Judge hesitated to 
agree with the District Munsif. 

We are asked to send the case back to him for a distinct 
finding. But on the appellants’ behalf it is objected that the sales 
could not be valid as they were not effected by registered instru- 
ments. 

We think this objection must prevail. All that the alleged 
vendor had to convey was an equity of redemption. It was not 
competent to him to deliver possession of the land. This being so, 
we think the District Judge was right in this part of the case. 

We must reverse the decree of the Lower appellate court and 
restore that of the District Munsif with costs in this and the Lower 
appellate court We extend the time for the plaintiffs to deposit in 
court the sum of Rs. 86 to 4 months from this date. 


+ e: # * * & 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmanya Aiyar and Mr. Justice 
Boddam. 


R. G. Orr and others - Appellants* 
(1st, and, 3rd 
and 4th 
Plaintiffs). 
7. 
Nagappa Chetty and others .. Respondents 
(1 to 89.) 


Civil Procedure Code, S. 113—''Fails to present? —Inability to supply parti- 
culars— Decree — Appeal —Costs — Taxation— Court Fees Act, S. 13. 

The filing ofa written statement in compliance with an order under S. 112, 
C. P. C., expressing inability to supply the particulars asked for by the Court, 
is not a “failure to present” the written statement within the meaning of S. 113, 
Ce Pe C. 

Though, uo doubt, in acting under S. 113, C. P. C., the Court may pass a 
decree, if the circumstances admit of any decree being passed, yet to operate as 
a decree, the decision should fall within the definition of the term t decree » in 
S. 2, C. P. C, f. e., 1t should be an adjndication upon any right claimed or 


defence get up. 








"A, No. 8 of 1903. 23rd February 1905. 
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An' order merely dismissing a guit under S. 113, for not filing a statement as 
required by Court is‘not a decree, and costs can be allowed in an appeal from such 
an order only on the footing of its being an appeal under 8. 588, C. P. C. 


Where the order of the Court rejecting a plaint under S. 113, C. P. O. was in 
terms a decree dismissing the suit and the plaintiff in appeal from the order paid 
the full court fee, Held, on reversal of the order of the lower Court that 8, 118 of 
the Court Fees Act, applied to the case and that the appellant was entitled to a 
refund of the Court-fee paid by him in appeal. 

Appeal from the decree of the Subordinate Judge's Court of 
Madura, (East) in O. S. No. 68 of 1901. 


The suit was for recovery possession of a plot of land from 
the defendants who were alleged to have combined together and 
taken possession of the lands in 1898. Defendants denied having 
jointly ‘taken possession of the lands in 1898, and some of the 
defendants claimed to have been in possession long before 1898, 
and each of them asserted occupancy rights in that portion of the 
land which was in his possession. An issue was taken as to whether 
the suit wus bad for misjoinder of causes of action and parties. 
The Sub-Judge called upon the plaintif to furnish particulars 
on the following question, * Whether the defendants jointly took 
possession of the entire plot now claimed at the same time, or 
whether each took possession of & separate portion and ata 
different time?" A written statement was putin by the plaintiffs 
in compliance with the above order, in which they said they were 
unable to give the exact date of the trespass by each of the defend- 
ants. The Sub-Judge held that the plaintiffs failed ‘to give the 
particulars asked for, and dismissed the case under S. 118, C. P. C. 
Hence the appeal. 


Eardley Norton and P. S. Sivaswami Aiyar for appellants. 


V. Krishnaswami Aiyar and 8. Srinivasa Aiyangar for 
respondents. 


The Court delivered the following 


JUDGMENT :—Assuming that the Subordinate J udge was 
right in making the order directing a further written statement to 
be put in by the plaintif (a question upon which we do not wish 
to express an opinion),we are clearly of opinion that that order wag 
complied with so far as the information of the plaintiffs permitted. 


Orr 


v. 
Nagappa 
Chetty. 
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. We think the Subordinate Judge was altogether wrong and 
there was no ground whatever for proceeding under S, 118. 


We, therefore, set aside the order of the Sub-Judge dismissing 
the suit, and direct that the suit be restored to the file and disg- 
posed of according to law. 


* 


The costs will abide and follow the event. 


With reference to the question of costs, it was urged on behalf 
of the respondents that they should be allowed on the footing that 
this appeal is one against an order under S. 588 (10) and not an 
appeal against a decree. Nodoubt in acting under S. 118, the 
Court may pass & decree if the circumstances admit of any decree 
being passed, but to operate as a decree the decision should be 
such as to come within the definition of that term in 8,2 of the 
Civil Procedure Code, The present order is not within that defi- 
nition as no right or defence setup has been adjudicated upon. 
The view taken by this Court as to the effect of an order dis- 
missing a suit under S. 102 in Gslkinson v, Subramanta Atyar! 
and by other courts goes to support the above conclusion. Not- 
withstanding that the order is one dismissing the suit, it musi 
have been described as an order only. Vakils’ fees will be allowed 
as ifit were an appeal against an order, 


Now, as to the refund of the Court-fee to the appellant, the 
decision of the Subordinate Judge purports in terms to be a decree. 
The appellants had, therefore, to appeal against it as such and pay 
the stamp duty on that footing. S. 18 of the Court-fees Act must 
be held to apply to the case and the stamp duty paid on the . 
appeal will be refunded. 





1. I.L. B., 23 M, 221. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Moore. 
Seetharama Aiyar, dead, and others, exe- 
cutors to the estate of the deceased P. Subra- 
mania Aiyar... T -- .. Appellants* 
, (2nd and. 3rd pe- 
titioner and their 


representateves), 
v. 
Chinna Chenga Reddy alias Chenga Ea 
Reddy and others is o .. Respondents 
(Repondents). 


Civil Procedure Code, S. 358— Uncertified adjustment—Ewecuting Üourt, powers of. 


Where the judgment-debtors pleaded in bar of an application for execution in 
respect of the portion of the deoree granting mesne profits and costs, an uncertined 
adjustment between the parties whereby the deoree-holder was alleged to have 
agreed to sell the suit lands in consideration of his taking a mortgage of the same 
from the judgment-debtors for the amount decreed for mesne profits and costs and 
the value of the lands :— 


Held, that 8. 268 was a bar to such a plea. 
Rammnayyar v. Rammayar! followed. 
Periathanby Udayan v. Vellaya Goundan? doubted. 


Appeal from the decree of the District Court of Chingleput, 
in A. S. No. 75 of 1908 presented aguinst the order of the Court 
of the District Munsif of Poonamallee in E. P. No. 828 of 1902 
(C. 8. No. 164 of 1899). 


Plaintiff obtained a decree against defendants for their ejection 
with mesne profits and costs. The decree was confirmed in eppeal, 
and plaintiff got delivery of the lands through Court. Subsequently, 
plaintiff died leaving a will appointing the present appellant 
executor. The appellant, executor, applied for execution of the 
decree for costs. The judgment debtors pleaded in bar of the ex- 
ecution an agreement between themselves and the executor soon 
after delivery of the lands by which the latter was to execute a sale 
deed of the lands in favor of the respective defendants for un 





* A. A, O. No. 174 of 1908. Ist November 1905. 
L IL.B,21 M. 356. 9. I. L. R. 21 M. 409, 
B 
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Scetharama amount made up of the price of the lands and the decreed mesne 


yar 

v. 
Ohinna 
Chenga 
Reddy. 


profits und costs, und that the appellants were guilty of fraud in 
having suppressed it without mentioning in the execution petition, 


The District Munsif disallowed the objection cn the grouud 
that the agreement had not been certified. But the District Judge 
on appeal held that evidence of the agreement was admissible and 
remanded the case for disposal by the District Munsif on the ques- 
tion whether there was a binding contract in supersession of the 
decree sought to be executed. He relied on the following case 
among others Ramayyar v. Ramayyar!. Hence this second appeal. 


P. B. Sivaswami Aiyar for appellants. 
Joseph Satya Nadar for respondents. 
The Court delivered the following 


JUDGMENT -—We think that the decision of the District 
Judge is wrong. Thecaseof Periatambi Udayan v. Vellaya Goun- 
dan* is exactly in point, and is directly opposed to the view taken 
by the District Judge. We think that the view of 8. 258, Civil 
Procedure Code, there taken, is correct. The only case quoted by 
the District Judge which is, in &ny way, opposed to this view is 
FRamayyar vy. Hamayyar! in which the Court laid special stress on 
the fact that a fraud had been practised on the Court. If this case 
is to be regarded as in conflict with the decision in Pertathambs 
Udayan v. Vellaya Goundan? as to the application of S. 258, 
C. P. C., to a case like the present, we are unable to follow it. 


We set aside the order of the District Judge and restore that ' 
of the District Munsif with costs in this and in the lower appel. 
late Court. 


* % 
l. I. L. R., 21 M. 356. 2. I. L.R., 21 M. 409, 


-— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Bir 8. Subrahmania Aiyar, Offg. Chief Justice, 
and Mr. Justice Sankaran Nair. 


Jalasutram Lakshminarayana and others .. Appellants* 
(Defendante). 
v. 
Zemindar of Vallur ... — ... m ... Respondent 
( Plasntsff). 
Oivil Procedure Code, B. 19— Hes judicaia—Hssentials of— Limitation Act, Art. 181— Lakshmi- 
Refusal—Non-payment of rent for twelve goara— Rffect of —Adverse possession. narayana 


It is not competent for oourta to depart from unequivocal statements in the Zomindat of 
judgment as to what was decided, and because such decision would by itself be Vallur. 
unsound with reference to the reason assigned for it, to substitute something else 
quite different in order to make it seem right so as to enable one of the parties 
thereto to found a plea of res judicata thereon. 

Where, in & suit for Kattubadi, a prior decision between the parties in respect 
of the kattubadi due for previous faslies was pleaded in bar as res judicata and the 
decision so pleaded in bar merely dismissed the suit for kattubadi on the ground of 
non-payment of kattubadi for the previous twelve years. 


Held, that the prior decision cannot be treated as determining that the 
plaintiffs right to colleot the kattubadi had, as a periodically recurring 
right, become barred under S. 113 of the Schedule tothe Limitation 
Act, there being nothing to show from the records that the Court 
determined that the plaintiff was refused the enjoyment of the right 
for twelve yeurs previous to suit. 


Mere non-collection of kattubadi for a period of twelve years prior to suit is not 
enough to bar the landlord's right to collect kattubadi. There should be a refusal 
of the landlord’s enjoyment of his right for twelve years prior to suit. 


Appeal from the order of the District Court of Godavari, in 
.A. S. No. 571 of 1908 (0. S No. 485 of 1908) on the file of the 
District Munsif’s Court of Bhimavaram. 


C. Ramachandra Rao Saheb for appellants. 

V. Krishnaswams Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—The present suit is for the recovery of kattu- 
badi for Faslis 1308 to 1810 stated to be due to the plaintiff, the 
Zemindar, by the defendants in respect of certain Inam lands held: 


by them in the Zeminday. - The District Munsif dismissed the suit 
on the ground that the present claim was res judicata by the deci- 





* A. A. O. No, 224 of 1904, 29th Angust 1905, | 
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v. 
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sion in A. S. No. 20 of 1900, but the District Judge reversed the 
decree being of opinion that there was no res judicata, — 

We think the District Judge is right. In the previous suit 
in which the appeal decision referred to above was given, 
the present plaintiff sought to recover from the present 
defendants the kattubadi for the same Inam for eleven 
faslis from 1295 to 1805. The papers connected with the 
original trial of the former suit have been placed on the 
present record and what were the several issues framed and tried 
at such original trial does not appear in the appellate judgment, 
the only document filed. The judge after stating that “ the defence 
was inter alia, that the suit was barred by limitation and this ques- 
tion is the only one which need be considered in the appeal”, gave a 
finding in the affirmative basing his conclusion upon the single 
circumstance that the plaintiff had not proved that he had collected 
any kattubadi within 12 years prior to the date of the suit. In thus 
disposing of the case, thejudge did not quote the article of the 
Limitation Act according to which he held the claim barred. The 
argument on behalf of the appellantis that the decision in the 
appeal judgment quoted should be taken as if the Court had 
raised for its determination the issue whether the plaintiff's right 
to collect kattubadi had as a pertodtcally recurring right become 
barred under Art. 181 of the Schedule to the Limitation Act and 
found upon that question against the plaintiff. Now, with reference 
to the issue thus suggested, it would have been necessary for the 
Court, to have determined whether the plaintiff was refused the 
enjoyment of the right 12 years previously to the suit. The mero 
fact that no kattubadi had been collected for 12 years by the, 
plaintiff did not necessarily imply that such non-collection was in 
consequence of a denial of the plaintiff's rizht to the kattubadi, 
and the finding in the appeal judgment relied on is thus in fact not 
one which would have determined the point essential for the 
adjudication of the question in regard to Art. 181. Surely, it is 
neither competent nor proper for us to depart from the unequivocal 
statement in the judgment as to what was decided and, bec use 
such decision would by itself be unsound with reference to the 


reason assigned for it, to substitute something else quite different 


in order to make it seem right so as to enable one of the parties 
thereto to found a plea of res judicata thereon. 
The contention fails, and the appeal is dismissed with costs. 
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.IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 
Present :—Sir 8. Subrahmanya Aiyar, Offg. Chtef Justice, 
and Mr. Justice Sankaran Nair. 


Manian Patter and others... .. Appellants.* 
v. 


The Madras Railway Company by its 
Agent and Manager vee is .. Respondent. 


Contract—Forfeiture, covenant for— Relief against — Principle. 


In cases where the contract provides for forfeiture of the amount deposited as Manian 


security for the due performance of the contract by one of the parties thereto on = 
failure to porform the same, the forfeiture will not be interfered with, if it is reason- Madsas 


able in amount. Oooper v. London, Brighton and South Coat Ry. Co 1 followed. Hailway 
Company. 


Where a person contracted with a Railway Company to supply fuel and deposited 
a sum of Ra. 850 as security for the due observance of the stipulations contained 
in it, and made default in the due observance thereof— 


Held, that the amount was reasonable and that tho forfeiture will not be relieved 
against. 


Srinivasa v. Ruthnasabapathi doubted. 


Appeal under S. 15 of the Letters Patent presented against 
the judgment of the Honourable Mr. Justice Boddam, in C. R. P. 
No. 221 of 1904, preferred from 8. C. S. No. 95 of 1904 on the 
file of the Subordinate Judge's Court of Palghat. 


T. R. Krishnaswami Atyar for T. R. Ramachandra Asyar 
for appellants. 


Archibald Read (with Orr, David and Brightwell) for res- 
pondent. 


The Court delivered the following 


JUDGMENT :—One Syed Ismal entered into a contract with 
the respondent, the Madras Railway Company, to supply for a 
term of 12 months 2 tons of fuel at 200 tons per month at Rs. 4 
per ton. It was also agreed between the parties that even after 
the expiry of the yeaf all the terms ot the contract: were to hold 


*L. P. A. No. 7 of 1905, 29th August 1905. 
l. 4 Ex. D. 88, 9. I. L. R., 16 M. 474, 


Manian 
Patter 
v. 
Madras 
Railway 


Company. 
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good for an indefinite further period of time and quantity of fnel, 
subject to 3 months’ notice from either side of an intention to with. 
draw from the engagement. The written contract contained vari- 
ous stipulations as to the proper performance of the contract and 
provided that the contract should be liable to be considered at an 
end and the sum of Ra. 850 deposited with the Oompany for the due 
fulfilment of the contract should be liable to be forfeited for the 
benefit of the Company, if the contractor failed to make punctual 
delivery in accordance with the terms of the contract and the 
specification thereto annexed. ‘The contractor having failed to 
supply duly, the Company in June 190] cancelled the contract 
and forfeited the sum of Rs. 850 deposited with them. Subsequent- ' 
ly, in execution of a decree against the contractor, his right, title and 
interest, if any, in the said deposit amount was sold and was pur- 
chased by the appellant. The question is whether he is entitled to 
recover the amount from the Company as held by the Subordinate 
Judge, or not, as held by the learned Judge in revision, 


Neither S. 76 of the Indian Contract Act nor the exposition 
of Jaw in decisions, English or Indian, which were referred to 
in the argument, as to promises to pay specified sums in case of 
breach of contract are really in point, for the rule as to penalties 
dealt with in them has been uniformly held not to be applicable 
to cases of forfeiture of deposits for the breach of stipulations even 
where some of them are but trifling, while others are not such. 
Wallis v. Smith, In those cases the bargain of the parties is 
carried ont except when the forfeiture 1s relieved against on terms 
which the Court imposes to meet the justice of the case, where the 
circumstances warrant the grant of such equitable relief. Ine other 
words, the rule governing the class of cases under consideration is 
that where the instrument refers to a sum deposited as security for 
performance, the forfeiture will not be interfered with if reasonable 


in amount (Sedgwick on Damages, VIII Edition, Vol I., S. 414, p. 


598). It was apparently with reference to this principie of reason- 
ableness that Kelly, O. B. and Hawkins, J. in Cooper v. London, 
Brighton and South Coast Ry Co.* upheld the forfeiture of a 
deposit by a season ticket holder for his failure to deliver up the 
ticket onthe very day next after its expiry. Unless, therefore, 





1. L. BR, 21 Oh. D, at p. 268, 4. L. B. 4 Exch. Dn. 88. 
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the forfeiture of the deposit in the present case be found to ‘pare 


be unreasonable, it must be treated as valid. With reference Madras 
to this aspect of the question, no argument founded on tho Railway 
facts of the case were put forward on behalf of the appellant, Sane 
and having regard to all the circumstances of the transaction, 

there is no ground whatever for saying that itis otherwise than 

perfectly reasonable. As to Srinivasa v. Ruthnasabapaths' the atten- 

tion of the learned Judges who decided the case was not drawn 

to the inapplicability of the presumptions and doctrines as to penal- 

ties therein relied on to cases of forfeiture of deposits and their 

decision, if it proceeds solely on those doctrines, canrot, as incon- 

gistent with the well established view of the law on the point, be 
followed. 


The appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subrahmanya Aiyar, Offg. Chief Justice, 
and Mr. Justice Boddam. 


Meyappa Chetty and another a . Appellants? 
(Plaintiffs). 
v. 
Perianan Chetty and others IT ... Respondents 
(Defendants). 
C. P. O., 8. 28—" Same matter " —Misjoinder of parties—Suit by creditor against agent Meyappa 
» , and debtor in the alternative. Chetty 
v. 
A suit by the creditor for recovery of money lent from the debtor and, in the es 


. alternative, from his (the plaintiff's) agent who ulleged that he had lent the amount to 
. the debtor, is not bad for misjoinder of parties. Muthappa Ohetiy v. Muthu Palani 
Ohetty® distinguished. í i 


Appeal from the order of the Subordinate Judge's Court of 
Madura (East) in O. S, No. 8 of 1904. 

V. Krishnaswami Asyar for appellants. 

K. Jagannadha Atyar for respondents, 


~A, A.O. No. 198 of 1904. lst August 1905. 
1, L. R. 16 M. 474, 3. - I, L, B., 27 M. 80, 
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Thé Court delivered the following 


JUDGMENT :—The claim here was for the recovery of money 
stated to have been lent tothe first defendant (the father of the 
second and third defendants) by the fourth defendant who was the 


. plaintiff's agent at Singapore. As the first defendant had prior to the 


suit denied thatany loan had been made to him by the fourth defend- 
ant, and as the 4th defendant maintained that the loan was, in truth, 
made, the latter was impleaded and relief against him prayed for 
in the alternative in respect of the sum stated to have been lent. 
We agree with the contention on behalf of.the appellant that S, 
28, C. P. C., warrants such alternative claims being made, the mat- 
ter in regpect of which the claim is made being the same within ghe 
meaning of the section. Muthappa Chetty v. Muthu Palani Chetty) 
is distinguishable. » In that case, the matter of dissolution of part- 
nership with which the 3rd defendant was concerned was distinct 
from and unconnected with the claim for damages iu regard to 
which alone the 1st defendant was sought to be made answerable. 
See Buddree Duss v. Hoaramslles & Co.,* and Rajudhur Chowdhry 
v. Kalikristna Bhuttacharya?, Madan Mohun Lal v. Holloway,* 
Hondurus Hatluay Co. v. Tucker’, Child v. Stenning® and Bernets 
and Co. v. Mclborutth & Co.’ 


We must, therefore, set aside the order of the Subordinate 
Judge and the proceedings which have since taken place in pur- 
suance thereof and direct that the suit be proceeded with on the 
plaint , as it originally stood and disposed of' according to law. 
The costs will be provided forin the decree. 





ó 
l. I.L. B., 27 M. 80 5. L. È. 2 Ex. D. 801. 
2. I.L. B.,8 C. 170 6. L. R 5 Oh, D. 695. 
8. Ibid, 963 7. L.R. 1896, 2 Q. B. 464 
4, I, L. E, 12 0. 555 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
i (FULL BENOH.) 


Present :—Sir Charles Arnold White, Kr., Chief Justice, 
. Mr. Justice Subrahmania Aiyar, and Mr. Justice Davies. 


— Avanasi Goundenand others... ... Appellants* (Defen- 
dants 1, 2 and 4 
and 2nd defen- 
dante legal re- 
presentatives). 

v. 
Nachammal... ses yis .. Respondent (PLf.). 


Civil Procedure Code, B. 18, —‘‘ Competent jurisdiction" —Appealability, test of —Prior — Avannsi 
suit af small cause nature—Subsequent suit in which a secon’ appeal is competent. Gounden 
v 


The decision upon a matter directly and substantially in issue between the same Nachammal, 
parties in a prior suit which though tried by the District Munsif as an original suif 
was yet one of a small cause nature and therefore one in which no second appeal 
lay is not res judicata in respect of the same matter in a subsequent suit in which & 
second appeal is competent. 


Namasivaya Gurukkal v. Kadri Ammal! Ahmed v. Moidin* Raja Simhadri Appa 
Row v. Ramachandrudu? 


Second Appeal from the decree of the District Court of 
Coimbatore in A. S. No. 88 of 1902, presented against the 


deoree of the Court of the District Munaif of Coimbatore in 
O S.No. 1080 of 1900. 


This second appeal coming on first for hearing before (Mr. 
Justice Davies and Mr. Justice Benson, their Lordships made the 
* following ' 

ORDER OF REFERENCE TO THE FULL BENCH.—An'issue 
in the present suit before the District Munsifs Court on the 
Original said is the same as an issue that was tried in the same 
Court between the same parties in Original Suit No. 978 of 1898. 


The present suit is not one of a small cause nature, but Origi- 
nal Suit No. 973 of 1898 was a suit of a small cause nature, not 


“8. A. No. 976 of 1903. "th December 1905. 
l1 LL. B., 17 M. 273. *' 8. 18 M. L. J. 23 on the question of 
2. T. L. R., 24 M. ?44. res judicata overruled, 


aA 
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more than Rg, 500 in value though tried as an original suit because 
beyond the pecuniary jurisdiction of the District Munsif on the 
Small Cause Side. For the purpose of this reference it may be 
taken that the facts are such that if Original Suit No. 978 of 1898 
had not been of a small cause nature, the trial of the sameissue in the 
present suit would be barred as res judicata by the decision in the 
former suit. 


The question for decision is whether, in these circumstances, 
the fact that the former suit was one of a small cause nabnre, pre- 
venta the decision in the former suit from operating as res judicata 
in the present suit. 


It seems to us that there is a direct conflict of authority on 
the point. Thee decisions reported in Vithilinga Padayachi v. 
Vithilinga Mudali!,, Namasiwaya Gurukkal v. Kadir Ammal* and 
Sriranga Chariar v. Ramasamt Aiyangav? show that the issue is 
not res judicata ; while the decisions reported in Subbammal V. 
Huddleston*, and Ahmed v. Motdin® show that itis res Judscata. 
We, therefore, refer the question for the decision of the Full Bench. 


T, Subrahmania Aiyar for P. 8, Sivaswami Aiyar, for 
appellanta. 


K. P, Govinda Menon for B. Kusturirangatyangar, for res- 
pondent. 


T. Subrahmaniya Atyar.—S. 11, Civil Procedure Code, giving 
the subject aright to have every suit of a civil nature tried, the 
question is whether the right is taken away by S. 18, which merely 
enacts the common law principle that a subject shall not be vexed. 
twice for one and the same cause of action. The language af the section 
affords ample indication of the intention of the legislature that there 
can be no question of res judicata except when the conditions of the 
second litigation being the same as those of the first, it can serve no 
useful purpose except to vex the successful party in the latter. 
But it is notorious that inspite of every care taken to ensure this 


1. I. L.B., 15 M. 111 at 119, 4 IL L. B; 17 M, 278. 
2, L L. R,, 17 M. 168 at 178. ` & LL R24, M. 444 
8 I,L, R4 18. M. 189, ab 191 
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end the language of the section is defective and that too literal 
an application of it must work a hardship in a large number of 
cases. See observations of Subramania Aiyar, J. in Vaithslinga 
Padayachi v. Vaithilinga Mudali!. 1t the opportunities of the 
litigant were the same in both suits, and he did not avail himself 
of them in the first suit to the extent to which he hopes to aval) 
himself of them in the second, the law on grounds of expediency 
would take no notice of his inability to do 80, no matter how the 
same may have been brought about, and would regard the decision 
in the first as sufficiently authoritative and binding so as to preclude 
a trial of the same matter in the second suit. But it is submitted 
that this is the necessary outside limit to the principle of res judi- 
cata that can be suggested onany grounds of expediency consist- 
ently with the rule of common law already advefted to. When the 
opportunities are not the same the rule has no operation. The 


Avanasi 
Goundeu 


v. 
Nachammal. 


judgment in the first suit may still be very important evidence in . 


the second suit but it cannot par its trial. Turning to the language 
of the section itself the question is what is the interpretation 
to be put upon the expression '& court of jurisdiction competent 
to try such subsequent suit. The District Munsif when he tried 
the small cause suit was not competent in the same sense in 
which he was competent when he tried the subsequent regular 
sait in which a second appeal lay. The jurisdiction of a 
court in a given case or class of cases is necessarily affected 
by the faot of its decision being or not being subject to an 
appeal. See observation of the House of Lords in the Attorney 
General v. Herman James Stllem*. ‘An appesl implies the 
limitation of the jurisdiction of the one court and an extention 
of the jurisdiction of tbe other.’ The identical qaestion we are 
concerned with could not, and did not, from the very nature of 
the case ever arise for decision before the Privy Council, But 
the fact that their Lordships repeatedly had regard to the appellate 
jurisdiction to which a court was subject in determiuing its compe- 
tency for the purposes of S. 13 lends considerable strength to this 
argument. The attempt made to be little these observations in 
some Indian cages does not in any way take away from the weight 
of the observations thémselves which are very clear. See among 


1 LL R15 M, 111. 2, 10 H. L. O. p. 70% at 720. 


ind d 
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other cases Misir Raghobardial v. Rajah Sheo Baksh Singh, Rajah 
Eun Bahadoor Singh v. Mussamut Lachoo Koer!. Also the Full 
Bench uling of the Calcutta High Court in Massamut Edun. v. 
Mussan Bechun* which has been expressly approved by the Privy 
Conticil in the above cases. A Small Cause Court being competent 
to try a question of title only incidentally for the purposes of the 
suit the Munsiff trying a question of in sucha suitis not com- 
petent -in the sense in which he is competent to try such a 
question ina regular suit. That he tries small cause suit on the 
regular side in a given case is purely an accident. ‘The various 
Civil Courts: Aots, III of 1878 of Madras, XIV of 869 of Bombay 
and XIIof 1887 of N. W. P. and Assam, for instance, all shew 
that it was the policy of the Legislature to fix the pecuniary limit 
of small. cause jufisdiction at Rs. 500 and S. 586, Civil Proce- 
dure Code, disallows a second appeal in such cases to give effect to 
this policy. The jurisdiction of the Munsif in guoh cases even 
when he tries them on the regular side is essentially of a small 


cause nature and, properly speaking, there ought to be no issue on ~ 


the question of title in sucha suit and even when the question of 
title is made the subject of an issue in auch a suit it cannot be said 
to be directly and substantially in issue within the meaning of S. 
18. It will be found that the direct authorities in my favour 
proceed on the one or the other of the above grounds. 
The decisions against me do not give due weight to the observa- 
tions-of the Privy Council and to the latest case of this Court on 
the subject which Ahmed v. Moidu? follows the Calcutta case. There 
are some useful observations on the subject also in Ramdayal v. 
Jankidas* on principle and authority here can be no question of 
res judicata in the case, however valuable the decision may be as 
evidence in the second suit. 


K. P. Govinda Menon for respondent :—The considerations 
urged in support o the appeal are all noticed in Sham Chand Pal 
v. Protap,Chandra Pal® which that court has also followed in a 
latter case in Bhugwanbutis Chowdhrani v .Forbes?. The observ- 
ations of Jenkins ©. J., in Ramdayal v. Jankidas? were 


1. IRL'R., 97. A. 197 ; 121. A. 28. - 45. LL.R,250.271 
2. 8 W. Re 175. 6. I. L. R., 28 C. 78. 
3. L L. R., 24 M. 444, 7 I L, R, 24 B, 450, 


ET I. L, By 24 B. 456. 
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also in favour of the same view. Moreover if the principle that 
the appellate jurisdiction was also to determine the competency of 
the court for the purposes of the section be recognised, the law on 
the subject would be thrown into considerable confusion. There 
might be no appeal to the Privy Council in a case by reason of the 
value of the subject matter being less than Rs. 10,000 while there 
might be one in a subsequent suit. Are we then to say that the 
decision of the District Judge or of the High Court in the first suit 
would not operate as resjudicata inthe second. [Subrahmanya 
Aiyar, J. Thatis not the question here andthe question of appeal 
to the Privy Council are regulated by such different considerations 
that [am not prepared to draw any analogy from them for the 
present purpose]. : 

OPINION :—The question in the present case is whether the 
decision upon a matter which was directly and substantially in 
issue between the same parties in a suit which though tried by the 
District Munsif as an original suit was yet one of a small cause 
natare and, therefore, in which no second appeal lay is binding in 
respect of the same matter in a subsequent suit in which a second 
appeal luy. 


This point first arose for decision in Bholabhai v. Adesang? and 
after full consideration West and Nanabhas Haridas JJ. answered it 
in the negative. This case was followed by Sargent C.J. and Telang 
J.in Govindbin Lakshmansnet Anjorlekar v. Dhondbarav bin Gan- 
barav Tambye*. In the meantime the same question arose in this 
Court in 5. A. No. 1200 of 1887 but the learned Judges disagreed, 
` Wilkinson J. holding that the prior decision operated as resjudicata 
and Kernan J. holding otherwise. In Vythilinga Padayachi v. 
Vythilinga Mudaly? which was the decision of a single Judge the 
principle of the Bombay decisions was considered right and it was 
held that the decision of a Subordinate Judge in a suit for an 
amount less than Re. 5,000 in which an appeal on a point of law 
only was allowed was not res judicata in a subsequent snit for an 
amount over Rs. 5,000 in which an appeal lay not only on points of 





é a 
1 I.L. R, 9 B, 76. 3. LL R. 16 M. 111. 
2, I.L., R., 16 B. 104. 
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law "but on the facts also. In Namasivaya Gurukkal v. Kadir 
Ammal!, Muttusami Aiyar and Daves JJ., relying on Govindbin 
Lakshmanshet v. Dhondbaran* and Vythslinga Padayachi v 

Vythilinga Mudaly® rejected the contention that a former decision 
in & suit of small cause neture operated as res judicata in a subse- 
quent suit in which there was a second appeal. Again in Sréran- 
gachari v. EHamasami Ayyangar*, Collins C. J. and Davtes J. 
approved of the principle of the above cases. But in Subbammal 
v. Huddleston*, Collins C. J. and Shephard J. dissented from! the 
reasoning adopted in Vythilenga Padayachi v. Vythilinga Mudaly®, 
in regard to the question under consideration but made no reference 
to Namasivaya Gurukkal v. Kadwammal?^. In Rai Charan Ghose 
v. Kumud Mohun Dutt Chowdhry®, Maclean C. J. and Banerjee J. 
held that the questión whether a decision is resjud?cata or not should 
be answered without reference to the character of the appeals 
allowed in the two suits respectively and that if the court which 
gave the first decision was competent to try the subsequent suit in 
regard to its subject matter and pecuniary value that court should 
be held to be a court of competent jurisdiction within S. 13, Civi] 
Procedure Code. ‘This case was followed ir Bhugwunbutis Chow- 
dhrani v. Forbes, In Ahmed v. Moidin?®, Shephard . 
and Bhashyam Iyengar JJ: following these Calcutta cases and 
Subbammal v. Huddleston*1, dissented from the Bombay decisions 
and those Madras cases which agreed with them. In doing so they 
state that Subbammal v. Huddleston'!, was not cited and was 
apparently overlooked in Srirangachariar v. Ramasams Ayyan- 
gar!*. It must be mentioned however that the latter case though 
reported in a later volume was in point of fact decided earlier than 
the former case by & few days and so it was impossible that the 
former case could have been cited or noticed in the latter case 
Ahmed v. Moidin!?, was cited with approval by Boddam and 
Bhashyam Iyengar JJ. in Raja Simhadri Appa Row v. Ramachan- 


drudul?, 





l. I. L.R., !7 M. 168 8. LL, R,, 260. 571 

9. I.L, B., 16 Bom. 104 9. LL, B., 28 0. 78 

8. LL.B, 16 M. 111. 10. I.L.24 M. 444. 

4, LL.B, 18 M. 189. 11. I.L. R. 17 M. 278 

& I. L, R, 17 M. 273. *13. IL. R. 17 M. 2778. 

6. I.L. B., 16 M. 111, 18, x 28, 
7. l,L.RB. 17 M. 168. " 
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In the face of so many authorities dealing more or less fully 
with the short question before us, it is obvious that no new import- 
ant argument could be brought forward and none in fact has been 
brought forward. We have to choose between the one or the other 
of the two views presented to us and it must be admitted tho ques- 
tion of construction of section 18 with reference to the present 
point is one of difficulty. Those learned Judges who hold that in 
cases like the present the decision in the earlier suit operates as 
res judicata take the view that the language of the section is satis- 
fied when the court deciding the first suit was competent to try the 
subsequent suit irrespective of the questfon whether the earlier 
decision was or was not subject to the same appeal as the decision 
in the subsequent suit would be and that a different interpretation 
would be straining the language of the legislature. Those learned 
Judges on the other hand who take the opposite view consider 
that the words “ of jurisdiction competent" in the section admit 
of the provisions of law relating to appealability being considered 
in giving effect to the principle of estoppel which the section is 
intended to enforce and that, having regard to the difference in 
the grades of the courts administering justice in this country and 
the qualifications of judges which differ greatly it is better not to 
tie down as far as possible courts of higher jurisdiction by the 
decisions of inferior courts. Sir Barnes Peacock in the decision 
in Mussamut Hdun v. Mussan Bechun!, which is referred to by the 
Judicial Committee in Misir Raghobardialv. Bheo Baksh Singh®, 
as the leading case and the Judicial Committee itself in that case 
lay much strees upon the said difference in the grades of courts and 
the qualifications of judges in connection with the question of 
estoppel by judgment and the Committee further observe that 
“although it may be desirable to put an end to litigation the 
inefficiency of many of the Indian Courts makes it advisable not to 


be too stringent in preventing alitigant from proving the truth of 
his case." 


Overruling Rangasams Pillai v. Krishna Pillai? and Amad 
Moidin * and Raja Simhadri Appa Rau v. Ramachandrudu® in so 
far as the last case ,relies on Ahmed v. Motdin* we hold 





1. 8 W.R., 175. 4, 24M. 244, 
2, I.L.R. 9 0, 439. | & 13M. L. J. 28, 
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here that the decision in the former suit does not operate as res 
judtcata and the fact that the former suit was one of a small cause 
nature prevents the decision therein from operating as res judicata 


in the present suit, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENOE.) 


Present ;—Sir Charles Arnold White, Kr., Chief Justice, Mr. Justice 
Subrahmania Aiyar and Mr. Justice Davies. 


Trikkaikket Madathil Raman alas Mullapalli 
Thirumumpu, by bis Muktiar Raman alias Kallur 
Thirumumpu ... T ped ie 4. Appellant” 

(Plaintiff). 
v. | 
Thiruthiyil Paramal Krishnan Nair and others.. Respondents 
(Defendants 1 
and others. 


Oivil Procedure Code Ss. 13 and 48—Dtaméssal of prior suit on mortgage of one date— 
Second sutt for redemption of the same properties as on mortgage of another date— 
No bar. s 
The dismissal of a prior guit for redemption of properties based on an alleged 
mortgage of a certain date is no bar to the institution of a second suit for redemption 
of the same properties based on a mortgage of a different date, either by resson of 
B. 13 or 43 o? the Civil Procedure Code. 


Ramaswamayyar v. Vythinathayyar! and Veerava Pillai v. Muthukumara Asaria . 
followed. \ 
Rangasams Pillai v. Krishna Pillars overruled. 
- Second Appeal from the decree of the Court of the Subordi. 
nate Judge of Calicut in A. S. No. 618 of 1900 presented against. 
the decree of the Court of the District Munsif of Calicut in O. 8. 


No. 976 of 1899. 


This Second Appeal coming on for hearing in the first instance 
before Subrahmania Atyar and RN JJ, their ESLORGRPL DR made 


the following ` 
% 8, A. No. 1059 of 1901. 10th November 1900. 
1 LLB, 26M. 760. - | 9. I.L.R., 28 M. 259, 


2, L L. R, 27 M 102, 
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ORDER OF REFERENCE TO A FULL BENCH :—The 
previous suit, Original Suit No. 01 of 1895, was brought on 
an alleged mortgage of 1860 by the plaintiff’s predecessor to the 
tarwad of the defendants ] ito 18. That suit was dismissed on the 
ground that the mortgage sued on was not true. The present suit 
is brought on a mortgage of 1854. The lower Courts hold that 
the present suit is barred both under S. 13 and under Ñ, 43 of the 
Civil Procedure Code, and they rely on Rangasami Psllas v. Krish- 
na Pillat™. In Ramaswamayyar v. V ithinathayyar? the decision in 
Rangasami Pillai v. Krishna Pills" was regarded as inconsistent 
with the decision of the Privy Council in Amanat Bsbt v. Imdad 
Hussain? and subsequent decisions of this Court. But in & recent 
case, Second Appeal No. 446 of 1902, a division Bench stated that 
Rangasami Pillai v. Krishna Pillar’ was rightly decided. The 
decision Ramaswamayyar v. Vythinathayyar? was followed in 
Veerana Pillai v. Muthukumara Asari'. In this conflict of deci- 
sions we refer for the decision of a Full Bench the following ques- 
tion :— 


Whether the present suit is barred under S. 13 or 48, Civil 
Procedure Code, or under both. 


C. V. Anantakrishna Aiyar for P. R. Sundara Aiyar, for appel- 
lant. 


K. P. Govinda Menon for 19th to 22nd respondents. 
The Court expressed the following 


OPINION :—The contract on which the plaintiff sued in the 
` present suit is distinct from that on which he sued in U. S. No. 91 
of 1895. In the suit of 1895 the plaintiff included the whole of 
the claim which he was entitled to make in respect of the alleged 
cause of action on which he sued (S. 48). Hisclaim in the present 
suit on the mortgage of 1654 is nota matter which might and ought 
to have been mude a ground of attack in his previous suiton the 
alleged mortgage of 1860 (S 18, explanation I). 


There is a very strong body of authority to support this view. 
The law was exhaustivély considered in Ramaswamyyar v. Vyths- 
te M 
1, l.L. R., 22 M. 259. 3. I.L. B, 15 O,, 800. 
2. I. D. R., 20 M. 780, 4. LL R,97M.109. . 
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Toa nathayyar!. We agree with the decision in that case and with the 
v. decision in the latter case of Veerana Pillai v. Muthukumara Asari? 
posu which followed Ramaswamyyar v. Vythinathagyar'. 


Having regard to the current of authority we do not think the 
judgment in the case reported in Rangasami Pillai v. Krishna 
Pillat® can be treated as binding. 


We are of opinion that the present snit is not barred under 
B. 18 or B. 48 of the Civil Procedure Code. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—fir S. Subramania Aiyar, Offg. Chief Justice, and 
` +» Mr. Justice Benson. 


C. Srinivasa Raw Sahib and others .. Appellants* 
(Defendants 
i ] to 7). 
t. 
Yemunebhai Ammal and others... .. Respondents 


(Defendants 8 & 9 
and Plaintiffs). 


Srinivasa Transfer of Property Act, Ss. 85,.98—Parties joinder of—When prior mortgagee not 
necessarg party— Decree, construction— Mortgage decrees, form of. 


8. 96 of the Act does not necessarily imply that when property is not to be gold 
free from a prior mortgage the decree should under all circumstances expressly re- 
serve the prior mortgagee’s rights even when there is no contest about his rights 
and the plaintiff only prays for a sale subject to tho prior mortgage. 

The proper course to be observed in drawing up & decree is that pointed out in 
Lachm Narayan v. Jwala Nath, 


Still, in construing a decree admissions in the pleadings or in the course of the 
trial should not be ignored and the deoree taken as negativing any right conceded by 
all the parties and with reference to which the Court was not called upon to adjudicate 
and to which there was no necessity to make any reference in terms in the decree, ` 
provided such a construction is not repugnant to any statutory provision. 


Quaero :— Whether a suit is liable to be dismisged on the ground of nonjoinder 
of a prior mortgagee whose rights are admitted by all the parties to the guit and 
abont which they do not intend to raise any questjon in the suit. 


* 8th September 1905. A. No. 289 of 1904. 


L LL. B.,26 M. 760. 8. LL. R., 22 M. 259. 
2. LL B,27 M.l0& 4 I.L.R.18 A 347, 
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Where a puisne mortgagee in & suit for sale upon his mortgage impleaded the 
prior mortgagee and prayed for sale only subject to the prior mortgagee’s right and 
there was no dispnte at all about the prior mortgagee’s right by any of the parties to 
the suit, and in the decree for sale, the Court made no express reservation of the prior 
mortgagee’s rights —Held that the prior mortgagee's rights were not affected by the 
absence of any special reservation of his rights in the decree. 

Appeal from the order of the District Court of North Arcot 
in C. M. P. No. 269 of 1924 in E. P. No. 16 of 1908 connected 
with-O. S. No. 11 of 1900. l 

L. A. Govindaraghava Aiyar for V. Krishnaswami Avyar and 
B. Srinivasa Ávyangar for appellants. 


T. V. Seshagsri Aiyar for Sir V. Bhashyam Atyangar and 
K. Varadachariar for C, R. Tiruvenkatachariar for respondents. 

The Court delivered the following : 

JUDGMENT :—The Ist and 2nd respondents hereinafter re- 
ferred to as respondents were prior mortgagees of the property 
ordered to be sold by the Lower Court. 


In the plaint in the case, the plaintiffs stated that they were 
subsequent mortgagees, that the respondents were impleaded as 
they held a prior mortgage and expressly prayed interalia that in 
default of payment of the money due to them under their mort- 
gage, the mortgaged property should be sold subject to the prior 


Srinivasa 
Row Sahib 


v. 
Yemunabhai 
Ammal, 


mortgage. The appellants who were the-other defendants in the ` 


caso being mortgagors or persons claining through them also 
admitted in their written statement the prior mortgage in favour of 
the respondents. There was thus no matter in dispute either bet- 
weon the plaintiffs in the suit and the respondents or between the 
latter and their co-defendants. In this state of things the Court in 
giving the decree for sale in favour of the plaintiffs made no 
reservation therein in respect of the respondent’s prior mortgage. 
It was argued that,in theabsence of any such reservation in the decree 
it is imperative on the Court to sell the property on the footing that 
the respondent’s mortgage was non-existent and to apply the pro- 
ceeds in payment of the plaintiff’s mortgage and pay the remain- 
der to the mortgagors themsel ves. 


Now Ñ. 85 of the Transfer of Property Act, no doubt, requires 
all parties having an ifiterestin the property comprised in the 
mortgage being included in any suit onthe mortgage. It is opén 
to doubt, however, whether a suit in which all the parties admit the 


Srinivasa 
Bow Sahib 
v. 
Yemunabhai 
Ammal. 


52 THE MADRAS. LAW JOUBNAL BEPORTS, [vor xvi. 


existence of and intend to raise no question about & prior incum- 
brance in favour of a person not impleaded in the suit is liable to 
be dismissed as one framed in contravention of the section. Assum- 
ing that, even in such circumstances B. 85 requires the prior 
ineumbrance to be brought before the Court in the suit, we do not 
think that thera is anything in the provisions of the Transfer of 
Property Act which requires that the decree in the suit should in 
terms reserve his rights and order the sale to be subject to them. 
S. 96 of the Act does not militate against the view. In laying 
down thet, property subject to & prior mortgage may be sold by 
Court free from the same with the consent of the prior mortgagee, 
the section does not necessarily imply that when the property is 
not to be sold free from such incumbrance the decree should under 
all circumstances qxpressly reserve the prior mortgagee’s rights, No 
doubt, where any contest arises between a puisne mortgagee-plaintiff 
and s prior mortgagee-defendant or a contest between a mortgagor 
and & prior mortgagee who are co-defendants, which itis necessary 
to decide in order to give relief to the plaintiff such contest should 
be adjudicated upon and the decreeframed with reference to the 
adjudication. But where the right of parties to the suit such as 
the respondents is admitted on all hands and further the person 
claiming relist asks for the relief subject to such admitted right, 
the Court would, of course, be going out of the way in granting a 
larger relief than he prayed for; and indeed there js no necessity 
to construe the decree in the present case as granting what the 
plaintiffs themselves did not ask, No doubt, to avoid misconcep- 
tions the decree might have been in the terms of the prayer of the 
plaintiffs themselves; that is to say, the mortgaged property be f 
sold subject to the prior mortgage in favour of the respondents. 
The proper course to be observed in drawing up a decree is cer- 
tainly that pointed out in Lachm4narain v. Jwala Nath? Still in 
construing & decree admissions in the pleadings or in the course of 
the case should not be ignored and the decree taken as negativing 
any right which was conceded by all parties with reference to 
which the Court was not called upon to make any adjudication 
and in respect of which there was no necessity for the Court to 
make reference in terms in the decree, pxovided such a construc- 








l L L. BR, 18A 847, 
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tion does not infringe any statutory provision. It was in conso- ipe 
nance with this view that the plaintiffs, the subsequent mortgagees. 

consented to the sale taking place as applied for by the respond- 
ents and the sale proceeds being applied in the first instance to- 
wards the discharge of the prior mortgage. ‘Ihe contention of the 
mortgagors is therefore on the face of it unsustainable. 


We dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presert.- -Mr. J ustice Davies, and Mr. Justice Sankaran Nair. 


v. 
Yemunab hai 
Ammal. 


The Ohairman Municipal Council Rajah- 


mundry vee T is T ..  Appellant* 
(Plaintiffe.) 
v 
Suserla Venketeswarulu altas Venkatakrishna, 
Brahmin Sastri and another wid m ... Respondents 
(Defendants.) 
Limitation Act. Art, 147—Hypothecatton bond, suti on Clair 
A mortgage bond ran in the following terms:— pre 
H 
** For this, the consideration money, is mortgaged the following property acres. Gee ene 
gy uk Ms The said property is mortgaged but is retained in our possession.” Vankeles: 


Held that a suit on the bond is governed by Articile 147 of the Limitation Act, Warulu. 
Narayanayyer v. Venkatarama Atyar! followed, 
Second Appeal from the decree of the District Court of 
Kistna in A. fS. No. 381 of 1901, presented against the de- 
cree of the Court of the District Munsiff of Muslipatam, in O. S. 
No. 414 of 1899. 


This was a suit on a mortgage bond. The question in the case 
was as to the article which applied to the case. 


The material portion of the document in question is extracted 
in the headnote, supra. 


T. V. Seshagiri Asyar tor appellant. 
P. 8. Stvaswami Aiyar for respondent. 
'l'he Court delivered the following. 


JUDGMENT.—The article of Limitation Act applicable to 
this case is Article 147 6f the 2nd Schedule vide Narayanayyar v. 
— MÀ —————— —— ——————————— 


& S. A. No. 1099 of 1902. 10th August 190$, 
1. LOB, 85 M 23). 
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Venkatarama Asyar! and tho suit was, therefore, clearly not barred 
by Limitation, 

The decree of the Dis'rict Judge is accordingly set aside and 
he will replace the appeal on his file and dispose of it according 
to law. The costs of this appeal will be provided for by the Dis- 
trict Judge in the revised decree. 


— p 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Benson and Mr. Justice Moore. 

Tirumalapalli Sriramulu See .. Appellant,* (in 
Appeal No. 247 of 
1904 on Coconada 


Sub-Court’s file.) 
v. 
Ryali Dalayya n es ». Respondent. 
(Plaintif). 


Sriramulu Cause of action Agreement between judgment-debtor and decres-holder—Application 


v. 
Dalayya. 


for ewecution contrary to agreemeni-—Bwit for recovery of money poid to decree- 
holder in terms of agseement—8Bwuit before actual ewecutton— Maintainability. 


An agreement was entered into between the decree-holder and the judgment- 
debtor by which the deoree-holder undertook to certify satisfaction of the decree 
to Oourt on receipt of a certain amount from the judgment-debtor. The judgment- 
debtor paid the amount to the deoree-holder, but the decree-holder without entering 
satisfaction of the decree applied for exeention. As soon as notice of the 8pplication 
was served on the judgment-debtor, but before any steps were actually taken to 
execute the deoree, the judgment-debtor instituted the suit for recovery of the sum 
paid by him to the decree-holder in terms of the agreement. 


Held :—That the suit was not maintainable. 


Case stated under B. 617, Act XIV of 1882 by the Subordi- 
nato Judge of Cocanada in Referred A. B. No. 247 of 1904 
presented against the decision of the District Munsif of Bhima- 
varam in O. S. No. 1015 of 1908. 


Plaintiff sued to recover from the defendant Hs. 79.0.5 
(Bs. 55-0-0 principal and Bs. 17-6-5 interest). 

lt was alleged in the plaint that the defendant obtained a 
decree against the plaintiff for Rs, 69-11-0 on 16th December 1897 


*R. C. No. 9 of 1905. 24th November 1906, 
_ us 1. LL.B. 25 M 290. 
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in 8. C. S. No. 684 of 1897, that in February 1901, an agreement was 
entered into between himself and the defendant to the effect that 
Rs. 55-0-0 were to be paid in full satisfaction of the decree debt 
and the balance was to be foregone and that defendant should 
certify full satisfaction of the decree to the Court, soon after the 
payment of the said sum of Rs. 55 by the plaintiff It was further 
stated in the plaint, that the plaintiff paid the sum of Rs. 55 at 
once, but the defendant did not certify satisfaction of the decree 
as agreed to; on the contrary, he applied for execution of the 
decree on 23rd November 1908 and a notice under S. 248, was 
received by the plaintiff on 8rd December 1903 and that the 
cause of action for this suit arose on that date. Plaintiff, therefore, 
now seeks to recover back the sum of Rs, 05 PE by him with 
Rs. 17.6-5 interest thereon. 


The defendant denied the alleged adjustment and pay- 
| ment and pleaded inter alia that there was no cause of action for the 
suit, because the decree was not yet executed and no money was 
realized from the plaintiff in execution. 


The District Munsif was of opinion that the suit was main- 
tainable. 


The Sub-Judge in appeal was of opinion that the suit was not 
maintainable. 


The Sub-Judge said :— Plaintiff has no right to recover 
back the plaint sum, because it was paid in discharge of a 
debt actually due by him; S. 72 Indian Contract Act, does 
not apply because the money was not paid by “mistake or, 
under coercion.” Nor can it be said that the consideration for the 
payment of the sum in question by the plaintiff has failed. This is 
not a case in which plaintiff has the option of treating the contract 
as broken as observed by the District Munsif, and even if it were 
so, the plaintiff, would only be entitled to compensation for the 
breach and it is impossible to say that he had incurred any dama- 
ges unless und until the money is paid by or realized from hima 
second time. 


The defendant has‘merely applied for execution but he 
may not execute the decree at all; by mere application for execu- 
tion he derived no benefit, nor had the plaintiff incurred any loss. 


Sriramülu 
Y . 
Dalayys. 


Srir&amulu 


Y. 
Dalayya. 
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It may be that before the defendant seriously attempts to recover 
the decree debt again, plaintiff may become insolvent and the 
defendant may be able to recover nothing. 


The case would be differentif there was an agreement on 
the part of the defendant to pay back the sum to the plaintiff, if 
the payment were not certified to the Court, but no such agreement 
18 alleged for the plaintiff. 


Plaintiff is not without other remedy as he may bring a 
suit for a declaration that the decree has been completely |satisfiea. 
See Poromanand Khasnabish v. Khepoo Paramanick' and algo, 
if necessary, for an injunction restraining the defendant from 
executing the decree. 


The decisiohsin K. Viraraghava v. Subbakka*, Mallamma 
v. Venkappa?, Krishnasams Ayyangar v. Banga Ayyangart Mu- 
sutis v. Shekharan’, Khadi v. Gangasahai® seem to be cases where 
the decree was completely executed, after previous adjustment or 
payment which was not certified. It does not appear from the 
report of the decision in Periyatambi Udayan v. Vellaga Gaundan* 
that the decree was not executed a second time and therefore it is 
not on all fours with the case. 


There are no direct decisions on the point in question Land 
I entertain reasonable doubt. The respondent’s vakil requests me 
to reter the point for the decision of the Honourable the J udges of 
the High Conrt.” 


The question referred was :— 


Whether the plaintiff has cause of action for this suit and CAI» 
recover back the sum paidin dischargeof a decree-debt due to 
the defendant although he has not executed the decree nnd reco- 
vered the sum again from the plaintiff ? 


T. R. Venkatarama Sastri for P. S. Sivaswamt 2 5s for res- 
pondent. 


The Court expressed the following 


OPINION :—We agree with the view taken by the Subordinate 
Judge. i 





l. I, L. R. 10 C. 354 5. I. L. E. 6 M. 41 
2. LL.B. 5 M. 897. 6. I. L. R. 8 All. 588 
3.: I. L. R. 8M, 277. 7. L L. R.'21 M. 409 
4. I. L. R. 20 M. 869, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
Present :—Mr. Justice Boddam. ^ 


Vegi Ramasami is js .. Petitioner* 
(Defendant). 


v. 
Penimatsa Anundrazu Garu ... .. Respondent 
(Plaintiff). 
Madras Acts—Rent Recovery Act, 8. 12—Termination of tenancy— Patta—Condstions Ramasami 
of patta—Insertion of useless conditions, effect of. | re 


A tenant governed by tho Madras Rent Heoovery Act can only surrender his 
holding in the manner indioated in S. 12 of the Act; and until that course is 
adopted by him, he remains the tenant of the landlord, unless it be that the landlord 
has expressly or impliedly agreed to accept another person as his tenant. Conse- 
quently, & tender of patta to & tenant who has not surrendexpd the holding in the 
manner prescribed by B. 12, is a ‘good tender, in the absence of any proof that the 
landlord expressly or otherwise has agreed to accept another as his tenant. 


An enhancement of rent in pursuance of a contract betweon the landlord wali 
tenant is perfectly legal; and when the contract is found as a fact inthe affirmative, 
the High Court cannot interfere with the enhancement, in revision. 


A clause in the patta which precludes the tenant from cutting down fruit trees 
i8 à reasonable clause. 


The inclasion of an entirely harmless, but useless, clause (e.g. that tho tenant 
would not cultivate the land for the next fusli until there has been an exchange of 
patta ond muohilika for that fasli) does not make the patta bad, even though tho 
clause itself is one which may bo well struck out. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the District Munsif’s Court of Tanuku 
in S. C, S. No. 888 of 1902. 


. TR. Venkatarama Sastrt for P. S. Sevaswams Aryar for 
petitioner. 

V. Krishnaswams Asyar for respondent. 

The Court delivered the following 

JUDGMENT :—In this case the tenant contends (a) that the 


patta is not a proper patta, and (b) that he is not the tenant and 
cannot be compelled to take a patta or execute a muchilika. 


He says the patta is not-a proper patte for three reasons, First 
because it contains a clause which precludes his cutting down fruit 





*O.R. P. No. 418of 1908, 1st December 1904, 
C 4 


~ 
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"ERA trees, second, because the patta contains a olause that after the patta 
Anandram, terminates the tenant shall not cultivate the land until he has 
accepted a patta and executed a muchilika for the ensuing Fusli 
and thirdly, becausethe landlord has charged enhanced rates for the 
land. As regards the last, Iam of opinion that on a revision 
petition such as this, Iam precluded from going into the ques- 
tion because it is found as a fact that the enhancement is in accord- 
auce with a special agreement made between the landlord and the 
tenants, in which case it is perfectly legal. As regards the first 
. objection, Lam of opinion that the clause is not objectionable as 
it is confined. entirely-to fruit trees. It is proper for the protection 
of the landlord from any act of deliberate waste on the part of a 
malicious tenant who otherwise might cut down all the fruit trees 
and then surrender the land, and itis not a hardship upon, or inju- 
rious to, the tenant as the preservation of fruit trees is distinctly to 
his benefit as long as they are alive. There is nothing to prevent 
fruit trees thet have died or ceased to bear, being cut down with the 
consent of the landlord for the purpose of being replaced by other 
fruit trees. As regards the second objection, I think the clause is 
harmless. Itis entirely useless and cannot be enforced as the 
patta applies only to the current year and cannot affect the rights 
of the parties in ensuing years. I think it should be struck out, but 
I do not think the insertion of it makes the patta bad. For these 
reasons, I hold that the tenant’s UNE to the patta cannot be 


SUBIRE 


There remains only the question (b) that the petitioner is not 
the tenant in fact and cannot be compelled to take a patte because 
he has sold his land and another person is in possession of it as 
tenant. This objection was taken in the written statement and 
evidence was given to prove it. Itis, however, contended on be- 
half of the landlord that a person who has been a tenant remains 
the tenant until his tenancy is properly determined and until this 
occurs, the landlord is entitled to insist that he is the person to 
whom a patta should be tendered and by whom a muchilika must 
be executed. By 8. 12 of the Rent Recovery Act, the tenant can only 
surrender his holding in the manner there indicated, and unless this 
course is adopted by him he remains the “tenant, unless it is proved 
that the landlord has expressly or ‘impliedly agreed to accept an- 
other person as his tenant in the place-of the original tenant. I 


+- 
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think this contention is sound, and as ibis not found or in fact u o 
proved that the original tenant has surrendered the land iu the Anandrazus 
manner laid down in 8.12 of the Act or that the landlord has 

expressly or impliedly accepted another person as his tenant in 

place of the petitioner, I hold that this objection as well as the 
objections to the patta are not sustainable. I, therefore, dismiss the 

petition with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Roddam and Mr. Justice Moore. 


Venkatappa Naick  ... vis ... Appellant* (10th 
Plaintiff). 
v. 
Subba Naick T D .. Respondent 
(Defendant). 
Right of sust— Betting aside judgments obtained by fraud. Venkatappa 
A party to a prior notion ean in a fresh suit impeach the judgment passed in the ao 


prior suit on the ground of fraud, whether the judgment is that of an English Court Subba Naick. 
or of a foreign Court, not only where there has been a fraud on the Court by what 
are oallod extrinsic circumstances, but also where the successful party in the prior 
auit had obtained the judgment by the nse of perjured evidence or by suppression of 
material evidence. 
Second appeal from the decree of the District Court of Tinne- 
velly in A. S. No. 302 of 1902, presented against the deoree of the 
Court of the District Munsif of Satur in O. 8. No. 208 of 1901. 


This was a suit to set aside a prior decree obtained against 
the plaintiff in a former suit by the defendant. 


The prior suit was brought by the present defendant for 
damages against the present plaintiff for having grazed his cattle 
on the defendant’s field. The plea in defence was that the grazing 
was with the permission of the gub-lessees under the defendant; 
and in proof of the sub-lease the present plaintiff summoned the 
defendant to produce a promissory note alleged to have been 
executed by the sub-lestees in favor of the defendant. The defend- 


* S. A. No. 937 of 1908. ' 19th October 1906. 


Venkatappa 
Naick. . 


v. 
Snbba Naleck. 
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ant did not produce the promissory note and deposed in his deposi- 
tion in the case that he had no such promissory note. The alleged 
Bu b-lease was found ‘ not genuine’ and a decree was passed against 
the present plaintiff. Subsequently, the present defendant brought 
a suit on the very promissory note. The suit was decided on oath 
against the present defendant. Hence the present suit to set aside 
the prior decree and for damages, on the ground that the prior 
decree was obtained by suppression of evidence and perjury. The 
lower courts held that the suit was not maintainable. 


V. Krishnaswams Atyar and S. Srinivasa Asyar for appellant, 
C. Ramachandra Rao Saheb for respondent. 


V. Krishnaswams Asyar:—It is a well established fact that 
suits to set aside judgments for fraud will lie both in England and 
here. So far as this Court is concerned there is distinct authority 
in Krishnabhupati v. Hamamurti!. The case of Flower v. Lloyd’? 
came up twice before the Court of Appeal. In 10 Oh, D. 32 
James L. J., expressed an obster that a prior judgment cannot be 
set aside for perjury. Baggallay, L. J., even in that Very case 
reserved expressing an opinion on the point. The observations of 
James, L. J+, have been subsequently dissented from expressly in 
Abouloff v. Oppenheimer ; by Brett, LJ. (afterwards Lord Hoeher, 
M. RB.) ; in Fadula v. Lawes* by Lindley, L. J. and in Cole v. 
Langford’. The case in Krishnabhupatt v. Ramamuriiı is a 
direct authority in my favor. The case in Mahomed Golab v. Maho- 
med Sulliman* has no bearing on this cago. The case itself is decid- 
ed on the facts. The observations of James, L, J. in Flower v. 
Lloyd’ are merely quoted there. Farther the plaintiff came into 
Court in that case alleging his own untruthful statements. The 
learned Chief Justice does not refer to the subsequent English 
FASOS, ) ES ; 

C. Ramachandra Ras Sahib:—A suit to set aside a decree 
for fraud does not lie. The facts amount to merely discovery of 
fresh evidence and S, €28, C. P. O., is sufficient protection in such 
cases.. Perjury is not such a kind of frand as would afford a 
ground, for a separate action. Till recently, in England no separate 


- ‘Le LT.E, 16 M. 198. 5. I89$2Q. B. 36, | 
2. 6 Oh. D. 287; 10 Oh. D. 887. 0. I.L.BR.,21 C. 619, 
8. 10 


Q. B. D, 297 at 307. T. 10 Ch. D. 827. 
&- I] B, 26:Q.:B8. D.310 at 316. dcr T 
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action was allowed. ‘There is'no reason why in India a separate Venkatappa 


action should be allowed, Bandon v. Becher’, Baker v. Wards- 


sick. 


We 
worlh*. B!ack on Judgment, Vol. I, Art. 372. Bigelow on Fraud Subba Naick. 


{Edition of 1898), pp. 86,88. Bigelow on Estoppel (1890 Edition], 
p.217. So far as the Calcutta Court has gone, perjury is not an 
independent ground of action. Perjury is an intrinsic fraud. The 
facts in Krishnabhupati v. Ramamurtt® only amount to an 
extrinsic fraud. In Cole v. Longford* the case was undefended. 
"The cases relied on there do not help the other side. The cases 
in Abouloff v. Oppenheimer? and Vadala v. Lawes" are cases on 
foreign judgments. There the distinction as to what fraud will 
vitiate a judgment has not been kept in view: because there was 
no necessity to keep it in view, 8.14 C, P. U. lays dawn under 
what circumstances a foreign judgment will have operation. 


V. Krishnaswamt Aiyar in reply. If a witness is kept back, it 
is admitted to be fraud. Will not keeping back a document consti- 
tute fraud equally ? Here is & suppression of a document and in 
addition to it perjury. S. 623 will apply to cases where new evi- 
dence is availab!e. But the allegation of fraud m&kes the case quite 
different. An action on the ground of fraud is as old as anything. 
The case in Baker v. Wardsworth* does not affect the matter. 
‘hey say you cannot ask the Court again to read the same evidence 
in a separate action and come to the conclusion that it was fraud. 
No light has been thrown on the other side as to the kind of fraud 
which will vitiate a judgment. 


The Court delivered the following 


JUDGMENT :—This case has apparently been disposed of 
upon the preliminary issues asto whether the plaintiff has any 
canse of action and whether the court has jurisdiction to entertain 
the suit without giving the plaintiff any opportunity to put in his 
evidence. 


The suit is to set aside a judgment on the ground that it was 
obtained by frand and the fraud alleged is perjury by the defend- 





J. 6 E. R. 1528. $ 4. 1898 2. Q. B. 36. 
3. 67L. J. Q. B. 801. 6. 10 Q, B. D. 297. 
3. 16 M. 198. 6. 25 Q. B. D: 310,’ 
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ant and the suppression of evidence. The law as to the right to 
bring such an action is the same in this country as in England, 
and in England the law is authoritatively and finally laid down in 
Abouloff v. Oppenheimer & Co.* and Vadala v. Lawes? where the ob- 
servations on the law by James, Li. J., in Flower v. Lloyd? are dealt 


with and disposed of. Lindley, L. J., in his judgment in Vadala:v. 


Dawes? says thatthe ruleis perfectly well known and established 
that a party to an action can impeach the judgment in it for fraud 
whether the judgment is that of an English Court or of a foreign 
Court, and that not only where there has been a fraud on the 
Court by what is called extrinsic circumstances but also where the 
plaintiff has obtained judgment by the use of perjured evidence, 
that is such fraud as would enable the defendant to impeach the 
judgment; and at page 319 quoting the judgment cf Esher, L. J. 
in Abouloff v. Oppenheimer}, he says '* I will assure even that the 
defendants gave the very same evidence that they propose to 
adduce in this action; nevertheless, the defendants will not be 
debarred at the trial of this action from making the same charge 
of fraud, and from adducing the same evidence in support of it; 
and if the High Court of Justice is satisfied that these alle- 
gations of the defendants are true, and that the fraud was 
committed, the defendants will be entitled to succeed in the present 
action." It follows from the above that there is nothing to pre- 
clude the court from entertaining the plaintiff’s action, and if the 
plaintiff succeeds when he has an opportunity of producing his 
evidence in satisfying the court that the judgment he seeks to set 
aside was obtained by a fraud committed by the defendant upon 
the court by committing deliberate perjury and suppressing evi- 
dence, the plaintiff will be entitled to succeed. 


We, therefore, set aside the decrees of the courts below and 
remand the suit to the District Munsif’s Court for disposal ac- 
cording to law. 


The costs in this and the lower appellate Court will abide 
and follow the result. 


. D. 297 at p. 307. 8. 10 Oh. D. 327. 


1. 10Q.B 
R. 25 Q. B. p. 814 at 8106. 


2 L. 


~ 
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IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 


~ 


(FULL BENOH). 


Present -—Sir Charles Arnold White, Kt., Chief ee 
Mr. Justice Subrahmania Aiyar, and Mr. Justice Davies. 


Panchanada Velam ... i .. Appellant* (Pif.). 
v. 
Vaithinatha Sastrial and others .. Respondents (De- 


fendants) 1 and 

8 to 16, legal 

j representatives 

| of the deceased 
* 7th defendant). 


Qivil Procedure Code, 8. 18— Hes judscata—Surt by tenant to compel landlord to tender Panchanada 
patta—Suit by landlord to compel acceptance of paita—JDccisions in both suits ve 
against tenant—Appeal by tenant agawnst one decision onlp—How far the other Vaithinatha 
judgment res judicata tr appeal—Practice—Procedure. Sastrial 


An appellato tribunal is not precluded from dealing with @ question which 
comes before it on appeal, because an inferior court had given a decision upon the 
same facts in a case other than the one under appeal between the same parties and 
at the same time as the decision in the case under appeal. 


A tenant sued the landlords to compel thom to grant a patta; subsequently 
the landlord sued the tenant for enforcement of acceptance of the patta tendered 
by him for the same fasli. The suits were tried together. The tenent’s suit Was 
dismissed and the landlord's suit was allowed. The tenant appealed only against 
the decision of the court in the guit brought by him. Held — That the failure of the 
tenant to appeal against the decision in the suit brought by the landlord did not 
preclude the appellate court from disposing of the appeal preferred by the tenant on 
tho merits. 


The proper course is to have allowed the appellant to amend hia memorandum of 


appeal so as to make it an appeal in both suits. 
nM 
Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 160 of 1902 presented against the decision 
of the Court of the Deputy Collector of Pattukota Division in Sum- 
mary Suit No. 85 of 901. 


# §, A, No, 907 of 1908. 10th November 1905, 
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This Second Appeal coming on first for hearing before Mr. 
Justice Subrahmania Aiyar and Mr. Justice Boddam, their Lord- 
ships made the following 


ORDER OF REFERENCE TO A FULL BENCH ;— 

In this case the appellant brought Summary Suit No. 85 of 
1901 against the respondents to compel them to grant a patta 
for Fasli 1310. Subsequently, the respondents instituted before the 
same Revenue Court S, S. No. 317 of 1901 against the appellant 
for compelling the acceptance by the appellant of a patte for the 
same year.. The quostions at issue in both cases were identical, DIZ. 
as to the terms of the patte for the year. The suits were tried 
together and judgment given on the same day (the 24th December 
190]). ‘lhe decree to be passed in each suit wasin effect the 
same, That, howeter, was not the course followed by the court, 
for Summary Suit No. 85 of 1901 was dismissed, while S4 8. No- 
317 of 1901 was decreed, the terms of the patta being in accord- 
ance with the judgment in the two cases. The appellant preferred 
an appeal against the decision of the Revenue Court describing 
the appeal as one made against the decree in B. S. No. 85 of 1901. 
In the appeal memorandum he made no reference to the decreein 
S. 8. No. 817 of 1901, nor did he prefer a separate appeal in the 
circumstances against the latter. After calling for certain findings 
to which it is unnecessary to refer, the District Judge has dismissed 
the appeal of the appellant in 8.8. No. 85 of 1901 on the ground 
that the decision of the Revenue Court in Summary Suit No. 317 
of 1901 not having been appealed against, he, the District Judge, 
was precluded from determining the questions raised in 
S. 5. No. 35 of 1901, to which the appeal before him related 
His view, it is said, receives support from the conclusion in 
Gururajammah v. Venkatakrishnama Chettt', viz. that the test 
with regard to questions of res judicata is whether the decision 
relied on as res judicata is in point of date prior to the trial or 
finding which is sought to be avoided, without reference to the 
question which of the two suits was first instituted. Abdul Majid 
v. Jew Narain Mahto? is on all fours with the present case and, 
according to that decision, the view adopted by the District Judge 
is wrong. Though we may distinguish the present case from the 


di L L. B., 24 M. B50, 2 ls L. R. 16 Ü. 288, 
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decision in Gururajammah v. Venkatakrishnama Chetti! on the UR 
ground that here the judgment of the Hevenue Court was on the v. 
same date while it was otherwise in Gururajammah v. Venkata- ise : 
krishnama Chettil, we think it more satisfactory to submit the point 

for the decision of a Full Bench, and we accordingly state the 

following question for their opinion, vsz. 


Whether the District Judge was precluded from deciding 
upon the merits the questions raised before him in the appeal in 
Suit No. 85 of 1901 by the judgment of the Revenue Court in 
Suit No. 817 of 1901, no appeal having been preferred against the 
decision in the latter suit.” 


K. S. Ramaswams Sastri tor S. Gopalaswamt Asyangar for 
appellant. 


T. Subrahmania Aiyar for P. S. Sivaswams Atyar for the 
lst to 15th respondents. 


K.S. Ramaswamt Sastri :—S. 15 by itself is not appli- 
cable to Revenue Courts. The doctrine of res judicata is, 
however, applicable to Venkatachalapatt vw. Krishna?*. Then 
why should one feel bound by the wording of B. 18, 
and not act according to considerations of justice, equity, and 
good conscience? For instance, in applying the doctrine of res- 
judscata to execution proceedings, it is laid down that S. 18 
Explanation II, 8.48, or S. 378, will be no bar. Radhakishen Lall 
v. Radha Pershad Sing?, Sadho Saran v. Hawal Pande* and 
Thakur Prasad v. Fakirullah’. So bearing in mind the general rule 
Nemo debet bis vewari pro eadam causa, we should say that the 

' cause of action is one and the same and the suits are practically 
' one, and hence the party is not vexed twice. Again, ib is only in 
the case of appeals from decrees that it can be said that if there 
are two decrees, there should be two appeals, though the finding be 
the same. But the appeal from the Deputy Collector to the District 
Judge is under the Rent Recovery Act. This Act speaks only 
of appeals from a judgment, and in this case the judgments in the 





1l. LLB, 24M.850, — 4. I, L. B., 16 AIL, 98. 
2. LL.B,18 M.287. S.A. 30110306 of 1002. 5. I. L. R, 17 A. 106 P,O, 
9, I. L. R. 18 C. 515, 
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two suits are practically the same, though two orders embudying 
the result of the suit were drawn up. Even if S. 13, Civil Proce- 
dure Code applied, I submit that the word ‘former’ means ' previ- 
ously instituted. The suit, the judgment in which is pleaded in 
bar, ought to have been filed before the suit in which it is pleaded 
in bar. Besides, what is the meaning of saying that ‘no Court 
shall try,’ when the previous judgment pleaded in bar gs non est at 
the time that the Court has got to try. If the other view is right 
that if.there isa final judgment at the time of passing judgment 
the matter is res judicata, it would have been onough to use ‘other’ 
instead of ‘former.’ See Bullen & Leake’, Houstoun v. Margutis 
of Sligo*, Edevasn v. Cohen®, Gururajammah v. Venkatakrishnama 
Chetís*. [The Chief Justice :—It may be as you contend. But in 
this case it may bę unnecessary to consider this question]. 


he right view of appellate jurisdiction is that the appellate 
Court merely passes the order which the Original . Court 
should have passed, and has not passed. Kristnamachiar v. 
Mangammal*, Palaniappa Chetii v. Annamalai Chetti’. It 
is, therefore, incorrect to say that a plea in bar which 
was not available at the time of the decision of the original suit, 
can be set up before the appellate Court for the first time. It may 
be asked, whether, if this view is adopted, there may not be two 
conflicting decisions on the same matter between the same parties. 
It is questionable whether there is any grave danger in the likelihood 
of there being conflicting decisions. It has been held also thatin such 
cases the last decision will prevail and operate as res judtcata. 
Also in this case the order not appealed against will be superseded 
by the order of the appellate courtin the case under appeal. Jogesh 
Chunder Dutt v. Kalichurn Dutt?. Ina country like India—ir has 
been frequently pointed oat by the Privy Council,—where the 
judicial system is in course of formation, the right of appeal is one 
the importance of which can hardly be over estimated. Misir Ragho~ 
bardial v. Sheo Baksh Singh®, Chunder Coomar Mundul v. Nunnee 
Bi E ÉRIC 


1. Principles of Pleading, p. 174. b. LL. R., 26 M. 91 at p, 96. 
2. 29 Oh. D. 448. 6. I.L. B., 27 M. at p. 226. 
3. 43 Oh. D. 187. 7. Lb. R., 3 C, 80 F. B. 

4 1. L. R., 24 M, 350. 8. LL. R, 90. 459 at p, 444, 
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Khunum!. Again, so far as S, 18 is concerned, ' the decisions 
seem to support the view that ‘try’ does not include hearing 
on appeal. In Venkatachandrappa Nayanivaru v. Venkata- 
ramareddis it was decided that every suit must commence 
with a plaint and no proceeding even if capable of terminat- 
ing in a deoree, or on order having the force of a decree, is & suit, 
if it has not commenced witha plaint, Also, such provisions as 
S. 118, C. P. C., do not apply to appeals, while such provisions 
ns Ss. 551, 582 etc, do not apply- to suits. "There are two 
American decisions which are in point; In Eckert v. Binkley? it was 
held “ A plea of a former adjudica tion based on a judgment which 
was rendered after a trial and judgment in which the plea 18 filed, 
cannot be presented on appeal, and tried for the first time in the 
Supreme Court." In Compton v. Jesup* it is qaid : * Where seve- 
ral suits ancillary to one another are brought in several districts 
through which a railroad runs to foreclose mortgages and marshal 
liens on it, a decree in one of such suits unappealed against, is not 
conclusive on an appeal from the decree in another of suits." The 
Indian decisions which are directly in point are Abdul Majid v. 
Jew Narain Matho® which isin my favour ; Chajju v. Sheo Kahar! 
and Balkishan v. Kishan Lal’ are against me, 1 submit the view 
laid down in the last two cases is wrong. Ramlal v. Chheb Nath! 
and Venkata Narasimha Appa Row v. Sobhanadri Appa Row?’ may 
hore be referred to, but they have no direct bearing on the present 
question. 


T. Subrahmania Atyar for respondent. 


Balkishan v. Kishan Lal? was corretly decided. S. 18 applies 
to the case, and it will lead to no end of complications if the view 
that I contend for is not upheld. In this case the tenant did not 
appeal in the other sait, and why should one who was not diligent 
enough to avail himself of the remedy given by the law be helped ? 


The Court expressed the following 


OPINION :—Technically, no doubt, the tenant’s appeal ought to 
have been in Loth suits, and the proper course for the District Judge 
sa Rea a a en EE 


1, 11 B.L. B. 434 atp. 407. 6. ILL R 10 A.123. 
3. I.L B. 22 M. 256. 7. T. L. R, 1l A. 148. 
3. 184 Ind. 614; 83 N. G. 619. 8. I. L. B. 19 A. 57. 
4, Century Digest, Vol. 97, p. 1402. 9. 18 M. L. J. 144, 

6. I. L, E, 160, 233. 
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Panchanada to have taken wonld have been to require the appellant to amend 


elan. 


v. 
Yaithinatha 
Sastriar. 


his memorandum of appeal so as to make it an appeal in both suits; 
but the fact that the tenant only appealed in his own suit and did 
not prefer an appeal in the landlord’s suit, did not preclude the 
District Judge from deciding upon the merits the questions raised 
in the appeal which was before him, The subject matter of the liti- 
gation in the two suits was the same, the evidence was the same 
and the two suits were tried together. The reasons for which the 
tenant’s suit was dismissed were the reasons for which judgment 
was given in favour of the landlord in his (the landlord's) sui. 


We do not think that either under B. 13 of the Civil Proce- 
dure Code, or on general principles, the doctrine of res quaicata has 
any application to the facts of this case. The doctrine does not 
apply when, as here the very object of the appoal, in substance if 
not in form, is to get rid of the adjudication which is said to render 
the question which the appellate court is asked to decide ves judt- 
caía. The tenant’s appeal in his suit, if successful, would have the 
effect of superseding the adjudication in the landlord's suit. See 
the judgment of the Full Bench in Jogesh Chunder Dutt v. Kak 
Churn Duttl, Tt ig not necessary to consider what might be the 
exact legal effect of such asupersession, All we have to decide in 
the present case is whether the appellate court was precluded from 
dealing with the appeal by reason of the doctrine of res judicata. 


Tt would lead to startling results if we were to hold that an 
appellate tribunal is precladed from dealing with a question which 
comes before it on appeal, because an inferior court, upon the same 
facts, but in a case other than the case under appeal, had given a 
decision which had not been appealed against, at the same time as 
the decision in the case under appeal. 

We think Abdul Majid v. Jew Narain Matho?, was rightly 
decided. 


Our answer to the question referred to us must be in the 


negative. 


l1. I, l» R., 3 0. 30, 2, L L, Be 16 0. 283. 


PART II.] THE MADRAS LAW JOURNAL REPORTS. 69 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 

Present :—Sir Charles Arnold White, Kt., Chief Justice, 
Mr. Justice Subrahmania Aiyar, and Mr. Justice Davies. 
Pullela Venkataramanayya Pantulu and 

another ... awe T .. Appellants* 
(Plaintiffs). 


Dv. 


Batchu Venkatarama Doss Pantulu Gara 


and others pe vers .. Respondents 
(Defendants). 
Hindu Laww—Debt—" Antecedent debt’—Son’s liability—Sale or mortgage by father for Venkatara- 
a debt not antecedent, A tmayyą 
. ea . Pantnlu 
In order to justify a sale ora mortgage of joint family property by a Hindn v. 


father so as to bind the son's share, there must be, in fact, an antecedent debt, 1. e., Venkatarama 
Doss. 


a debt prior to the mortgage or sale. 


Second appeal from the decree of the District Court of 
Ganjam at Berhampore in A. S. No. 180 of 1962, presented 
against the decree of the Court of the District Munsif of Berham- 
pore in O. S. No. 213 of 1901. 


''his Second Appeal coming on first for hearing before (Davies 
and Benson, JJ. thoir Lordships made the following 


ORDER OF REFERENCE TO FULL BENCH. “ The deci- 


sion relied on by the District Judge, Sami .Áyyangar v. 
Ponnammal, has been dissented from in the subsequent decision 
of a division bench as reported in Chidambara Mudaliar v. Kootha- 
perumal?. That being so, we think that the question ought to 
be authoritatively settled by & reference to the Full Bench. 


* We, therefore, refer this question whether in order to 
justify a sale or a mortgage of joint family property by a father so 
as to bind the son's share, there must be, in fact, au antecedent 
debt, i. e., a debt prior to the mortgage or sale” 


A. S. Balasubramania Aiyar and K. S. Ramaswamt Sastre 
for appellants. E 


& S, A. No. 704 of 1903. 6th December 1905. 
1 LL.R,21 M.28. 3. I. L. B, 27 M. 326, 


Venkatara- 
mayya 
Pantuln 
Y. 
Venkatarama 

| Doss, 


70 THE MADRAS LAW JOURNAL REPORTS, [YOL. XVI. 


P. E. Sundara Aiyar, and V. C. Seshacharéar, for 8th and 10th 
respondents. | 


4. Ie Balasubramania Aiyar:—Chidambara Mudaliar v. 
Koothaperumal! has been followed in A. 8. No. 42 of 1900, 
A. S. No. 172 of 1901 and S. A. No. 1341 .of 1902. 
The father has been given power by the Privy Council deci- 
sions to incur debts, and pay and discharge them by sale or 
mortgage of the property. The Court sells in execution the 
interest of the son unless the debts are shown by him to be illegal 
or immoral, The foundation of this power of the Court is the 
existence of the same power in the father. The theory of antece- 
dent debt has no foundation in Hindu Law books and has never 
been laid down in definite terms by the Privy Council. Also, it is 
meaningless, as a debt can be incurred this minute and an aliena- 
tion can be made the next moment by the father. Khalilul Rah- 
mun v. Gobind Pershad?*, Lala Suraj Prosad v. Golabchand’, 
Badri Prasad v. Madan Lal’, Debi Dat v. Jadu khai’, Chinta- 
manrav Mehendale v. Kashinath? and Ramac handra v. F'akerappa? 
are in favour of the same view. 


Kunhali Bears v. Keshava Shanbaga® says that the father’s 
disposing power extends to the son's interest also, unless the debt 
is for illegal or immoral purposes. 


V. C. Seshachariar :—There cannot be a real distinction bet- 
ween the case of a sale and that of a mortgage. Lf the appellant’s con- 
tention is to prevail, the distinction between the Dayabhaga school 
and the Mitakshara school will vanish. If a mortgage is made for 
future advances, will the mortgage be binding as mortgage on tho 
son's share also in respect of those fntare advances? The Privy 
Council cases have Jaid down that an antecedent debt is required ;. 
and so the decision in Chtdambara Mudaliar v. Koothaperumal? 
i8 wrong. 


The Court expressed the following 
OPINION :—T'he question for determination in this case is—Is 


a sale or a mortgage by a father of joint family property binding 


e 


1. I. L. B., 27 M. 326. 5. LL R.,24 A 459 
2, I.L. R., 30 C. 828. 6. I. L, R., 14 B. 820 
8. I.L. B., 28 0. 517. 7. 9 Bom. L, B. 450. 

4 I.L. R., 15 A. 76. 8, IL. B11 XL, 64. 
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upon a son’s share if there is no antecedent debt due by the —€— 

father, é, e., no debt prior to the mortgage or sale. Pantulu. 
Y. 

|." In Sami Ayyangar v. Ponnammal!, it was held that in order Mii senis 

to justify a sale or a mortgage by a father so as to bind his son's 

share of the property, there must be in fact an antecedent debt. 

In the judgment in that case it was pointed out that as regards the 

liability of the son's share for the debt of the father as a mere money 

claim there could be no question in a case where the mortgage was 

for consideration and was not illegal or immoral; butit was held, 

following the rule which had been previously acted upon by this 

Courb, that the son's share was not bound by the sale or mortgage 

unless there was an antecedent debt. 


In Chidambara Mudahar v. Koothaperumaj’, it was held that 
as regards the effect on the son’s share there was no distinction 
in principle between a mortgage given for an antecedent debt and 
a mortgage given for a debt then incurred. That case was a case 
of mortgage and not of sale, but the language of the judgment 
indicates that the Court was of opinion that in the case of sales 
and mortgages alike the same principle was applicable. The ques- 
tion for us really is— Was the case, Samt Ayyangar v. Ponnam- 
mal) rightly decided? We are of opinion that it was. The 
question appears to us to be governed by authorities which are 
binding upon this Court. In Suraj Bunst Koer v. Sheo Persad 
Singh and’ others®, the Privy Council in discussing Muddun 
Thakoor v. Kantoo Lall*, observed that that case was an authority 
for the proposition that “ where joint ancestral property has passed 
“out of the joint family, either under a conveyance executed bya 
' € father in consideration of an antecedent debt, or in order to raise 
*^money to pay off an antecedent debt, or under a sale in execution 
“of a decree for the father's debt, his sons, by reason of their 
“duty to pay their father's debts, cannot recover that property, 
“unless they show that the debts were contracted for immoral 
‘‘ purposes and that the purchasers had notice that they were so 
“contracted.” Ina later Privy Council case we find the phrase 
‘antecedent debt” adopted by Lord Hobhouse. In delivering the 





l1. I. L. R, 21 M. 28. 3, LL. B., 6 C. 148, 
2. LL. E, 27 M. 920. Ay’ m E. 1 L A. 383, 
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Venkataras judgment of the Privy Council in Nanomé Babuasin v. Modhun 


mayya 


Mohun*, Lord Hobhouse observes: “ Destructive as it may be of the 
principle of independent co-parcenary rights in the sons, the deci- 
sions have, for some time, established the principle that the sons 
cannot sot up their righte against their father's alienation for an 
antecedent debt, or against his creditor's remedies for their debts if 
nob tainted with immorality.” In Bhagbut Pershad Singh v. Girja 
Koer? and others, the debt was in fact antecedent in the sense that 
it existed prior to the sale. Sir Barnes Peacock in delivering the 
judgment of the Privy Council, cites the passage in the judgment 
delivered by Lord Hobhouse referred to above. Inthe Privy Coun- 
cil case of Mahabir Pershad v. Moheswar Nath Sahai? the debt 
was, in fact, antecedent to the sale. It seems to us that itis im- 
possible to adopjthe view taken in OChédambara Mudaliar v. 
Koothaperumal*, although, on principle, we might be disposed to 
do so, without ignoring, or placing a forced and unnatural meaning 
on the word ‘antecedent’ as used in the judgments of the Privy 
Council in the cases referred to, and we do not think we are 
warranted in so doing. 


So far as the decisions of the other High Courts in this country 


are concerned, there are, no doubt, decisions to the effect that a l 


mortgage may be binding on the son's share even when the debt 
is the debt created by the mortgage transaction itself, The 
decisions proceed upon the ground that in such & case the 
debt is an antecedent debt within the meaning of the Privy 
Council rulings. This was the ground of the decision in Khalilul 
Rahman v. Gobind Pershad?, in which the Calcutta High Court 


followed a Full Bench decision of that Court (see Luchman Doss v. * 


Geridhur Chowdhry*). In the Bombay case, Chintaman Rav v. 
Kashinath’, the judgment proceeded upon the same) ground. In 
the Allahabad case, Debt Dat v. Jadu Rai’, the Allahabad High 
Court held without discussing the rulings of the Privy Council, that 
the sons could only dispute the validity of a mortgage by the father 
(and by ‘validity’ the learned judges meant the binding effect as 


1 I.L.R. 1380. 21. 6, I. L. R., 200, 328. 
2, T. L. R., 15 0. 717. 6. oI. L. R., 6 C. 855. 
3. I,L. Be, 17 0. 584. 7. L.L. R., 14 B. 330, 


4. LL,R,27 M. 336. 8. LL. R, 24 A, 459, 


- 
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regards the sons' shares) either on the ground that the debt’ was Venkatara-: 
mayya 


never incurred or was no longer in existence, or that it was tainted 
with immorality. "e | 

As regards this High Court the view taken in the cases of 
Chinnayya v. Perumal!, and of Sami Ayyangar v. Ponnammal?, 
and in an unreported decision of Muthusami Aiyar and Best, Jd., 
L. P. A. No. 12 of 1898 was that when the debt was incurred at 
the time of the sale or mortgage, ib was not an antecedent debt 
within the meaning of those words as used in the judgment of the 


Privy Council in Suraj Buns Koer v. Sheo Pershad?. As regards, 
the question of sale there does not appear to be any decision either, 


of the Privy Council or of the Courts of this country that & sale is 
binding on the son's shares when the debt was not antecedent in 
the sense that it existed prior to, and independently of, the sale. 


We are of opinion that the answer to the question referred to 
us must be in the affirmative. 





JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.. 
(FROM THE HIGH COURT OF JUDIOATURE AT BOMBAY.) 


Present :—Lord Macnaghten, Sir Ford North, Sir Andrew Scoble 
and Sir Arthur Wilson. 


Ve. 


Venkatarama 


Doss. 


Municipal Officer, Aden ... $us .. Appellant". 
l s , De i 
. Hajee Ismail Hajee Allana and others .. Respondents. 
Letters Patent (Bombay) Ol. 18.—'* Subject to its Superiniendence’ —Oourt of Resident Municipal 
at Aden—Jurisdiction of High Court to transfer case from Resident’s file to its own. Officer, Ade» 
Y. 
Ismail 


The Court of the Resident at Aden is “ subject to the superintendence” of the 
High Court of Bombay within the meaning of the words in B, 18 of the Letters Patent 


and, consequently, the High Court has power to transfer a case from the file of the. 


Resident’s Court to its own. . 
Their Lordships’ judgment was delivered by 
Lord Macnaghten :—At the conclusion of the arguments in this 
case, their Lordships intimated that they would humbly advise His, 
Majesty to dismiss the. appeal, and added that the costs of the 
*28th November 1905. 


l. 1.0, Rọ 13M Bl. 2, LLE,21M.38, . 8 I LR 60.148, - 
E 


Mfurici 
TS Pie den, 


lamail. 
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‘appeal would be paid by the.appellant. It only remains for their: 
Lordships to state their reasons. 


The suit in which the appeal was presented concerns land i in 
Aden, It was brought, and properly brougbt, in the.court of the 
Political Resident there, The High Court of Judicature at Bombay 
has made an order for the transfer of the suit for trial and deter- 
mination by the High Court itself. fuss 


The authority on which the' High Court assumed to act is” 
contained in Clause 18 of the Letters Patent of 1865 for the High 
Court of Judicature for the Presidency of Bombay, which ordains 
that “' the High Court of Judicature at Bombay shall have power 
to remove and to try and determine as a Court of Extraordinary 
Original Jurisdiction any suit being or falling within the jurisdiction 
of any court whether ‘within or withont the Presidency of Bombay 
subject to its superintendence, when the said High Court. shall 
think proper to do so, either on the agreement of the parties to 
that effect or for purposes of justice, the reasons for so doing 
being recorded on the proceedings of the said High Uonrt". 


The High Court has duly recorded its reasons for the 
order of transfer, The propriety of the order is not disputed if 
tliere was power to make it. The only question therefore is whether 
the Court of the Resident at Aden is “ subject to the supeririten- 
dence” of the High Court at Bombay. To answer that queation, 
it is, in their Lordships’ opinion, sufficient to refer to Act II of 
1864 of the Governor-General in Council. By that Act subject 
to certein amendments contained in Act IX of 1887, the - 
administration of civil justice at Aden is now regulated. The 
preamble of the Act contains a recital to the effect that certain 
judgments end proceedings of the Resident at Aden are not subject 
to the superintendence or revision of any Court of Justice except 
go far as they are subject to appeal to His Majesty in Council and 
that it is expedient to provide for “the superintendence” or 
revision of such judgments and proceedings by the High Court at 
Bombay. ‘Mo appeal is to lie from any décision or order of the 
Resident. “But provision is made for a reference to the High Court 
at Borhbay iu a greát mumber of cases, ‘antl in every case the 
Resident is bound to dispose of the matter before him gontormabiy 
to-the decision of the High Court. ` 
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Then S. 81 declares that the High Court shall have power to 
make general rules for regulating the practice and proceedings of 
the Court of the Resident, and also to frame forms for every 
proceeding for which the High Court shall think it necessary 
that a form should be provided, for keeping all books, entries, and 
accounts to be kept by the officers, and for the preparation and 
submission of any statements to be prepared and submitted by the 
Court of the Resident, and from time to time to alter any such 
rule or form, provided that such rules and forms shall not be 
inconsistent with the provisions of the Act or any other law in 
force. 


The learned Counsel for the Appellant, while admitting that 
the Court of the Resident was to & certain extent subject to the 
superintendence of the High Court of Bombay, contended that the 

superintendence, such as it was, was not so thorough or complete 
` aS to satisfy the requirements of clause 13 of the Letters Patent 
of 1865 when rightly understood. In support of this view, they 
asked their Lordships to compare and contrast the language of 
clause 18 with the language of section 15 of 24 & 25 Vict. C. 
104, usually called ‘T'he Charter Act," and to notice in B. 15 the 
stress laid on the existence of appellate jurisdiction which ought, 
they said, to be imported into olause 18 of the Letters Patent, 
and, at the same time, to observe the omission from that clause 
of the power of transfer conferred by S. 15 of the Charter Act. 
The answer to this ingenious, though somewhat contradictory, 
argument is simple enough. The power of transfer contained in 
the Charter Act has nothing to do with the power of removal 
conferred by the Letters Patent, and the Letters Patent make super- 
intendence, not appellate jurisdiction, the condition of the exercise 
of the power of removal which the High Court at Bombay has 
put in force. - . 


Municipal 


Officer » Aden, 


mati: 
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Chitpal Singh 


Y. 
Baksh Singh. 
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: JUDICIAL. COMMITTEE GF THE PRIVY COUNCIL. 
(FROM THE JUDICIAL COMMISSIONERS’ COURT OF OUDH.) 


Present :—Lord Macnaghten, Sir Ford North, Sir Androw Scoble, 
and Sir Arthur o 


- Raja Chitpal Singh iis pu .» Appellant*, 
: v. | 
Bhairon Bakhsh Singh ... i ... Respondent. 


Privy Oouncil Practice—Appeal—Concurrent findings. of fact, when to be interfered 
with. 


, Às general rule the Privy Council does not interfere with conourrent findings 
of tact. 


The mere fact thatshe two lower courts do not agree on all the steps which lead 
to the same conclusion is no reason for disregarding the above well-known rule 
which, however, ia not absolute. The rule presses upon the appellant with more or 
less weight &ocording to the circumstances of the case, and no doubt, the fact that 
the courts- have differed cn some important but subordinate Questions is a matter 
to be taken into consideration in determining whether the evidence before the lower 
courts should be reviewed in detail. 


Their Lordships’ judgment was delivered by 


Lord Macnaghten:—This case has been heard by their Lord- 
ships at some length, partly in deference to the opinion expressed 
by the Judicial Commissioners that it could not properly be said 


' that they had affirmed the decision of the Subordinate Judge, and 


thatin any event the judgment involved substantial questions of - 
law with reference to the alleged adoption of Sheo Ratan Singh; 
and partly in deference to the suggestion of Mr. DeGruyther, who 
is always careful not to waste the time of the Board, that the ` 
question really turned upon the, proper appreciation of written 


"évidence. It was urged that the Court had drawn a wrong infer- 


ence from documents before it, and that this error had led to a 
miscarriage of justice. After all, however, it turns out that the 
case is an ordinary case of the concurrence of two judgments on a 
mere question of fact, involving many considerations, on some of 
which the two Courts are not agreed. But the mere fact that the 


.two Courts do not agree on all the steps which lead to one and 


* 28rd November 1905. 
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the same conclusion is no reason for disregarding the well-known Chitpal Singh 
rule. Therule, however, is not an absolute rule; it presses upon Batsh Bingh 
the appellant with more or less weight, according to the circum- , 

stances of the case, and no doubt the fact that the Courts have 

differed on some important but subordinate questions is a matter 

to be taken into consideration in determining whether the evidence 

before the lower Courts should be reviewed in detail. 


Mr. DeGruyther has read allthe written evidence on which 
he proposed to rely, and now that it is before them, their Lord- 
ships are of the opinion that the Judicial Commissioners have 
come toa right conclusion on right grounds. They think that 
there is no reason for supposing that the letters of congratulation 
which were produced were not authentic; but, giving them all the 
weight that could be properly given to them, they fall very short 
of proving a valid adoption. Their Lordships cannot, under the 
circumstances, presume that authority was given to the widow to 
make the alleged adoption. 


Their Lordships will, therefore, humbly advise His Majesty 
that the appeal ought to be dismissed. 





JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


(FROM THE JUDIOIAL COMMISSIONERS’ COURT OF OUDH.) 


Present :—Lord Macnaghten, Sir Ford North, Sir Andrew Scoble, 
and Sir Arthur Wilson. 


Kunwar Sanwal Singh ... 
v. 


Rani Satrupa Kunwar 


.. Appellant*, 


See Respondent. 
Privy Council Practice—Concurrent findings of fact—Question relating to Indian 


Kunwar 
manners and customs. Sanwal Singh 
Where the question is not only one of fact iu respect of which there are Rani Satrapa 


concur- 
Kunwar. 
rent findings by both the Courts below, butis also one which embracesa great 


number of facts whose significance is best appreciated by the Judges in India on 
acconnt of their familiarity with Indian manners and customs, their Lordships would 
be specially unwilling to depart from the general rule which forbids fresh erami- 


nation of facts for the purpose of disturbing concurrent findings by the lower 
courts, 








* 22nd November 1905, 
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SanwalBimgn ^ ‘Their Lordships’ Judgment was delivered by 


fusi suaa. Lord Macnaghten :—In their Lordships’ opinion this case is 
Kunwar concluded by the concurrent findings of the Additional Civil 
Judge of Lucknow and the Judicial Commissioners. Both Courts 
have gone into the case with minute care, and their Lordships con- 
sider that the issues of fact have been disposed of in a very satis- 
factory manner. Both Courts have found that the appellant, who 
was the plaintiff in the Court below, was not treated in all respects 
by Hardeo Bakhsh as his own son, and therefore, was not entitled 
to the statutory right of succession under cl. 4 of B. 22 of Act 
Iof 1809. It has also been found that, according to the custom of 
the family, a daughter's son does not succeed to the property of 
his maternal grandfather. l : 


Those findings are sufficient to dispose of the appeal; but it 
may not be ontof place to repeat what was laid down in 
the case of Umrao Begam v. Irshad Husain! to which .Mr. 
DeGruyther has called their Lordships’ attention. ‘The question, 
said Lord Hobhouse in delivering the judgment of the Board in 
that case, ‘‘is not only a question of fact, but it is one which 
embraces & great number of facts whose significance is best 
appreciated by those who are most familiar with Indian manners 
and customs. Their Lordships would be specially unwilling 
in such a case to depart from the general rule, which forbids a 
fresh examination of facts for the purpose of disturbing concur- 
rent findings by the lower Court.” 


Their ‘Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed. ‘lhe appellant will pay the. 
costs of the appeal. | 


S$ $e 
€ L L,R,2L1.4À, 108 at-p. 166, - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 

Present :—Sir Charles Arnold White, Kr., Chef Justice, Mr. Justice 
Subrahmania Aiyar, Mr. Justice Davies, Mr. Justice Benson, 
and Mr. Justice Moore. 

Chinna Kaliappa Gounden, and 


another via a we (lst and 8rd accused* an 
Register Case No. 15 of 1905 
v. on the file of the Slatsonary 
Sub- Magistrate of Pollachi.) 
Emperor  ... A ... Respondent. 


Criminal Procedure Code, Ss, 208, 253, 259, 809, 408, 487—Jurisdichon of Magistrate 
to re-hear complaint ajter dismissal under S. 208—Order of dismissal whether 
Judgment—Inherent jurisdiction, limits of—Mavim nemo "bis vexari—Ples of 
autrefois acquit when available. 

Held, by the majority (Subrahmanya Aiyar and Davies, JJ. dissentiente). It 
was open to a Magistrate to re-hear à complaint which he himself had dismissed under 

8. 208, Criminal] Procedure Code. 


Per Chief Justice and Benson, J.—Obiter :—No distinction can be drawn with 
regard to the competency of & magistrate re-hearing the complaint between a case of 
dismissal of the previous complaint under S. 203, Criminal Procedure Code , and 
a dismissal of it under S. 253 or 259 of the Code. 

Per Chief Justice:—An order of dismissal under S. 208, Criminal Procedure 
Code, is not & judgment within the meaning of 8. 369, Criminal Procedure Code. 


9. 437 is an enabling section enacted for tho purpose of giving powers of 
control and revision to the higher Courts. It cannot operate to cut down the juris- 
diction of the court of First Instance in any case. 

Per Subrahmanya Aiyar and Davies, JJ. :— 

An order dismissing a complaint or discharging an acoused precludes the same 
shatter from being enquired into so long as such order remains in force. Inherent 
jurisdiction cannot be presumed to exist in courts and cannot be invoked except 
fox the limited purpose of preserving and enforcing order, securing efficiency and 
preventing abuse of process in the exercise of a jurisdiction which the court other- 
wise possesses; and a magistrate has no inherent jurisdiotion to revise an order 
of dismissal or discharge made by him in the dueexercise of his powers under the 
Code. The maxim of nemo bis vezart applies in all cascs of dismissal ond discharge ; 
and the principle with reference to which the plea of autrefois acquit is available to 
& person applies equally to cases where the prosecution has failed before reaching 
the final stago of acquittal without ony fault on the part of the accused. 


Case referied for the orders of the High Court, under S. 438 of 
the Criminal Procedure Code, by the Sessions Judge of Coimbatore. 





anm OOO TT 
& Gr. È. O. No. 866 of 1905 (Referred Oase No. 89 of 1905.) 2lst November 1904. 
à 


ro 


Kaliappa 
Gounden 


Y, 
Emperor. 


Kaliappa 
Gounden 


v. 
Emperor. 
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The Public Prosecutor (E. B. Powell) in support of the reference. 


T. B. Ramachandra Atyar and T. R, Krishnaswami Aiyar for 
the accused, 


T. Rangachariar amicus curis. 
The Court delivered the following 


JUDGMENTS :—The Chief Justice :—The general question 
argued before us in this cause was whether it was open to & magis- 
trate to re-hear & complaint which has been dismissed by an order 
under section 203.of the Criminal Procedure Oode, the order of 
dismissal not having been set aside by a higher court. 


In support of the view that the magistrate had no such power, 
it was urged that a power to re-hear or revise, likea right of 
appeal, was the creature of statute, and that in the absence of ex- 
press statutory provisions conferring such power, the power did 
not exist. I am not prepared to accept this proposition. It seems 
to me that the question whether there is a power to re-hear must 
be determined with reference to the enactments which create and 
regulate the jurisdiction of the magistrate. The Oode confers 
upon & magistrate jurisdiction to enquire into an alleged offence. 
Prima facte, therefore, such jurisdiction exists in the case of an 
alleged offence. It inust be held to exist unless it appears that 
something has been done, or some event has occurred, which has 
the legal effect of depriving the magistrate of this jurisdiction. 


The question therefore is whether the fact of the dismissal of 
the complaint by an order made under section 208 operates 80 as to 
deprive the magistrate of jurisdiction to enquire into the offence alle- 
ged in the complaint. The first matter to be considered is—is there 
any provision of the Code which lays this down in express terms. 
There is no such provision. In his judgment in Ntlratan Sen v. Jogesh 
Chundra Bhutiacharjes! Banerjee, J., observes (p. 988) : “There 
is no express provision in the Code to the effect that the dismissal of 
2 complaint shall be æ bar to a fresh complaint being entertained so 
long as the order of dismissal remains unreversed." I do not think 
that, in substance, with reference to the question of jurisdiction, 
any distinotion can be drawn between entertaining a fresh complaint 
and re-hearing the original complaint. The argument that the 


L L LR., 28 0, 083, 
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magistrate, having made the order of dismissal, is functus officio er in 
applies equally to both cases, and the formality of putting ina Y. 
fresh complaint cannot be said to create a jurisdiction, which, with- i a 
out such formality, a magistrate would not have possessed, Chief Justice. 


It was argued that an order under f. 208 was a “ judgment ^ 
to which S. 369 applied. S. 869 provides, “ No Court other than a 
High Court, when it has signed its judgment, shall alter or review 
the same except as provided in Ss. 895 and 484 or to correct a cle- 
rical error.” The Code does not define * judgment’, but S. 867 lays 
down what the language and the contents of a judgment are to be. 
By 8. 367, the judgment is to contain the decision and the reasons 
for the decision. S. 203 enacts that when a magistrate dismisses a 
complaint by an order under that section, he shall briefly record 
his reasons for so doing. If an order under S. 203 is a judgment 
within the meaning of S. 369, this provision in S. 208 is unneces- 
sary and redundant ; or, to putit another way,—the way in which 
it is put by Prinsep, J. in Dwarka Nath Mondul v. Beni Madhab 
_-Powewdoal —in the case of an order of discharge as in the case of an 
order dismissing a complaint, it is expressly required by the law 
that a magistrate should state his reasons, and it may be taken 
that if it had not been so required, it would have been unnecessary 
for the magistrate to state any reasons for his order. Consequent- 
ly in this point of view, the order does not constitate a judgment. 


In my opinion an order of dismissal under 8. 208 is not a 
judgment within the meaning of S. 369. It is to be observed that 
in Dwarka Nath Mondul v. Beni Madhab Banerjee? Ghose, J., who 
dissented from the six other Judges on the actual question for de- 
"termination, was of opinion that the order made in that case, which 
purported to have been made under S. 259 was not a judgment. The 
judge observes that an order of discharge made after an investiga- 
tion of the merits is a judgment, but he points out that there is, in 
this respect, a distinction between a summons and a warrant case, 
and he is careful to limit his observation to a warrant case. 


It was further argued, in support of the view that the magis- 
trate had no jurisdiction to re-hear, that even if the order 
made under S. 208 were* nota judgment within the meaning of 


—— € ——— 


l. I.L. R, 28 C. 652 on p, 600. 2. i. L. R., 28 C. p- 652, 
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S. 369, the general principle was applicable and the order was 
final unless and until set aside by a superior tribunal. What 
general principle? I know of no general principle which can be 
said to be applicable, 1t cannot be the principle on which the 
right to plead autrefois acquit is based, because B. 408 says 
that for the purpose of the exercise of this right the order is not 
an acquittal, The argument ab tnconvensenti is of little weight. 
A magistrate who allowed the re-hesring of complaints which he 
had purported to dispose ofto develop intoa habit would, no 
doubt, attract the attention of the higher authorities. The question 
of jurisdiction, as I have already said, is to be determined by an 
examination of the provisions of the Code which confer and regu- 
late the jurisdiction. There is no express provision of the Code 
which in express terms either gives or takes away the jurisdiction 
to enquire intoan alleged offence with regard to whicha com- 
plaint has been brought and has been dismissed. But in my 
opinion the Code implicitly, though not directly, gives the jurisdic- 
tion, The explanation to S. 408 enacts that the dismissal of a com- 
plaint is not an acquittal for the purposes of that section. The 
purpose of the section is to protect the person who has been 
acquitted from liability to be tried for the same offence. The explana- 
tion says that in fhe case of a dismissal heis not so protected. No 
doubt the section only applies to the case of a person who has been 
tried, and in the case of dismissal there has been no trial. Strict- 
ly speaking neither the section nor the explanations apply to a dis- 
missel; but it seems to me clear that what the legislature meant to 
lay down was that a dismissal is not a bar to further proceedings 
in respect of the alleged offence and that the right to take further 
proceedings is not dependent upon the exercise by the higher courts’ 
of the powers of revision conferred by the Code. If there is no 
bar to further proceedings, there is jurisdiction to entertain these 
further proceedings, and if there is this jurisdiction there is nothing 
in the Code. which deprives a magistrate of jurisdiction by reason 
of the fact that he has made an order dismissing the com- 
plaint. That this is the true construction of the explanation to 
S. 403 seems to me clear when we read the explanation by the 
light of the corresponding enactments gontained in the Code of 
1872 to which Mr. Rangachari, in his able argument, called our 
attention. S; 147 of the Code of 1872, which corresponds to 8. 208 
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of the present Code, contains the provision that “ The dismissal of & ree ae 
complaint shall not prevent subsequent proceedings.” This provi- v. 
sion does not occur in B. 208 of the Code, but in S. 408 we have the poiius 
explanation that a dismissal is not an acquittal for the purposes of Chief Justice 
that section. ‘There is nothing in the explanation to 8. 460 of the 
Code of 1872, which corresponds to S. 408 of the present Code. 
Again S. 215 of the Code of 1872, which corresponds to 8. 288 of the 
present Code, contains the explanation “ a discharge is not equiva- 
lent to an acquittal and does not bar the revival of a prosecution 
for the same offence.” This explanation does nob occur in S. 253 
of the present Code, but in S. 408 we have the explanation that 
the discharge of the accused is not an acquittal for the purposes of 
that section. There is nothing corresponding to this explanation in 
S. 460 of the Code of 1872. The language of the Code of 1872 in 
dealing with the effect of & discharge is even stronger than the 
language of that Code in dealing with the effect of a dismissal. The 
language in the one case is “ does not bar the revival of a prosecu- 
tion”; in the other “ shall not prevent subsequent proceedings." In 
the case before us we are only concerned with the question of dis- 
missa], but if the legal effect of a discharge, when process has issued 
to the accused and there has, or may have, been an investigation 
on the merits, i8 not to operate so as to bar the revival of & prose- 
cution, it follows a fortiori that the legal effect of a dismissal, 
when no process has issued to the accnsed, is not to operate 80 as 
to bar the revival. 

Turning once more to the Code of 1872, I find that S. 210 
which provides for the withdrawal of a complaint contains a 
provision that a complaint withdrawn under that section shall not 
again be entertained. The corresponding section of the present 
Code (S. 242) does not contain this express provision, but it pro- 
vides, in such a case, for the acquittal of the accused. The effect 
is precisely the same. It seems to me that the alterations effected 
in the present Code in connection with the matter under consider- 
ation were merely drafting alterations and were not intended to 
effect, and did not effect, any alteration of the law as laid down 
in the Code of 1872. 

I observe that in the course of the argument in Dwarka 
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there was distinct provision in the Code of 1872 that a discharge 
was not to bar the revival of a prosecution, and no provision in 
the same terms in the present Code, the legislature intended to 
ourtail the power of revival, and Mr. Justice Ghose in his dis- 
senting judgment in that case (See page 607) and, also in his 
dissenting judgment in Mir Ahwad Hossein v. Mahomed Askari}, 
appears to accede to this argument, The inference which I draw 
is precisely the opposite to that drawn by the learned Judge, 
It-seems to me that the legislature in the present case did not 
intend to alter the law as laid down in the Code of 1872 with 
regard to this question. Assuming, as appears to have been 
assumed by the learned Judge, that under the Code of 1872, 
in the case of an order of dismissal or of discharge, the magistrate 
muking the order had jurisdiction to re-hear the case, I think the 
law is the same under the present Code. If the legislature had 
intended to alter the snbstantive law in a matter of jurisdiction, 
they would have done so expressly aud directly and not by a side= 
wind. To my mind, the alterations in the present Code amount 
to nothing more than a transposition of sections and, possibly, 
the adoption of a more scientific terminology. In the cases in 
which the view has been taken that a magistrate has no jurisdiction 
to re-hear, the judgments proceed mainly upon the ¢.vund that, 
having regard to the provisions of B. 437, which gives power to the 
higher courts to make further enquiry into a complaint which has 


WT 
" een dismissed, the legislature cannot have intended that the tri- 


bunal which deals with the case in the first instance should have the 
power to re-hear, Now, S. 487 is an enabling section enacted for 
the purpose of giving powers of control and revision to the higher 
courts. I cannot see how the conferring of such powers can be 
said to operate so as to cut down the jurisdiction of the court 
which deals with the case in the first instance. 


As regards the authorities, so far as the Calcutta High Court 
is concerned, Pyinsep, J., points out in his judgment in Dwarka 
Nath Mondul v. Bent Madhab Banerji: it was frequently held 
under the Code of 1872 thata magistrate could re-hear a complaint 
which had been dismissed, though the Calcutta High Court 
thought proper to restrict the exercise of the power to cases in 


2 1, IL L-E., 29 C. 726 at p. 788.. 2. L L. R, 880, at p. 659, 
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which fresh evidence was forthcoming. I am bound to say, how- gaisppa 
over, that I feel some doubt as to whether the cases to which the Y, 
learned judge refers, vtz., Hari Singh v. Danish Mahomed', Kisto- pensum 
ram Mohara v. Ants*, Empress v. Donnelly? and In the matter of ee sue 
Dijahur Duti*, altogether support his statement as to the course 

of practice in Calcutta. 


In Nelraten Sen v. Jogesh Chundra Bhuttacharjee>, the 
judgment proceeded upon the ground that when the Code lays 
down à procednre for having an order of dismissal set aside, it is 
reasonable to conclude that the legislature intended that the order 
of dismissal should be interfered with only in the manner provided 
(see Judgment of Banerjee, J., at page 988). 


For the reasons which I have stated this view does not seem 
to me to be sound. In Komal Chandra Pal v. Gour Chand Audhi- 
kari’, the Court merely followed the decision of the Calcutta 
High Court of the previous year. In Dwarka N2t*-Mondul v. Beni 
Madhab Banerjes* and Mir Ahwad Hossein v. Mahomed Askas4? 
to which reference has been made a different view was taken by 
Full Benches and Ithink that this view was right. As regards the 
Bombay High Court the only reported case upon the point appears 
un he Reg. v. Devama?. In this case the same view was taken as 
that adopted in the recont Calcutta decisions. The matter came 
before the High Court, but the High Court declined to make any 
order upon the ground that it was open to the magistrate who had 
succeeded the magistrate who made the order of dismissal to 
re-hear the case if he thought fit. The cases of Queen Empress v. 
Bhimappa Bin Hamanna!? and In ve Harilal Buch!! do not 
Bppear to me to bein conflict with this decision, 


The same view was also taken by the Allahabad High Court in 
Queen Empress v. Puran,! * and I do not think this case can be dis- 
tinguished from Queen Empress v. Adam Khan‘? on the grounds 
suggested by Banerjee, J.u in the latter case (see p. 989). 


1. 20 W, R.Orl. 46. 7. I L.R., 28 C. 652. 

9. 30 W. B. Orl, 47. 8. L L. R., 39 C. 736. 

3. L L. 8,30. 405. , 9 I. L. Bọ, 1 B. 64, 

4 I L B, 40. 647. 10. LL. R., 19 B. 782. 

5. I.L.R., 28 C. 983. ll. I. L. B. 22 B. 949. 

8. LL. R., 24 O. 286. 12, IL. R, 9 A. 85. 
18. LL. R., 23 A. 107. 
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In Qween Empress v. Adam Khan! the Allahabad High 
Court expressly limited their decision to the facts of the case 
before them. They did not decide that & magistrate had no juris- 
diction to re-hear or that the earlier Allahabad case was not good 
law, They held that when a competent tribunal has dismissed a 
complaint, another tribunal of exactly the same powers cannot 
re-open the same matter. 


With all respect to the learned Judges who decided the case 
of Mahomed Abdul Mennan v. Panduranga Row*, Iam unable to 
agree with that decision or with the raling referred to in Mr. 
Weir’s Criminal Rulings, pp. 874 and 875. 


In Chinnathambs Mudals v. Salla Gurusamy Chetity? which came 
before me as a singleJudge, I took the view that tbe decision of 
this Court in Mahomed Abdul Mennan v. Panduranga Bow? did not 
preclude me from holding (following Dwarka Nath Mondul v. Bent 
Madhab Banerjes*) that a magistrate had jurisdiction to re-hear a 
case in which he had discharged the accused by an order made under 
S. 259, though I did not decide the case upon that ground since it 
appeared to me that 16 was open to the magistrate to proceed with 
the case upon the fresh complaint which had been filed in that case. 
But, as I have already stated I do not think that, as regards the 
question of jurisdiction, the filing of the fresh complaint makes any 
difference. (I note that I was in error in that case in saying that 
in Mahomed Abdul v. Panduranga’, Nslratan Sen v. Jogesh Ohun- 
dra5, Komul Chundra v. Gourchand?, Mir Ahwad Hossein v. 
Mahomed Askars’ the order was made under S. 208. It was made 
under that section in the first three cases. In the last case it 
was made under 8. 253). 


_ The case before us relates only to an order of dismissal under 
S. 208, and for the purposes of the case it is enough to say that in my 
opinion it is open to a magistrate to re-hear a complaint which he has 
dismissed by an order of dismissal under 8.208 although the order 
has not been set aside by a higher court. I may add, however, 
that, as reg rds the point which has been under consideration in 
this case, I do not think that any distinction can be drawn between 





1. I L. R., 22A. 107. 5. I.L B., 28 C. 988, 
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an order made under S. 208 and an order made under S. 258 or Kaliappn 


B. 259. HEUS 
The Sessions Judge will be directed to proceed with the trial. Emperor. 
Subrahmania Aiyar, J.:—The question for our determination S elm 

on this reference, stated in the abstract, is when a magistrate, hav- 5 


ing jurisdiction to entertain a complaint, dismisses the complaint 
under S. 208 of the Criminal Procedure Code or where he discharges 
the accused, whether in such cases it is competent to the magis- 
trate, either at the instance of the complainant or of his own 
motion, to set aside the dismissal or the discharge and revive the 
prosecution. 


The view, adopted in the decisions cited in the argument, that 
ihe Magistrate is competent to do 80, seems to rest on two assump- 
tions. One of the assumptions is that because thb plea of a previous 
acquittal is nob available for the accused in cases where the complaint 
:s dismissed or where the accused is discharged, therefore, it is 
competent to renew the prosecution even though the order dismiss- 
ing the complaint or the order discharging the accused, has not 
been geb aside. On principle this assumption is clearly unsound. 
Now, of course, the reason for the plea of autrefois acqust is that 
an accused person should not in respect of an offence bein jeopardy 
of prosecution more than once. Though technically such a plea 
cannot be relied on where there has been no trial resulting in an 
actual acquittal, it would be impossible to contend that the great 
principle with reference to which the law allows the said plea 
should be inapplicable to cases where the prosecution failed before 
it reached the stage without any fault on the part of tho accused. 
If it is justice that a person, prosecuted on a former occasion upon 
evidence which appeared sufficiently strong to warrant his being 
put on trial and being called upon for his defence and his evidence, 
should not be vexed again in the matter when the trial terminates 
in his favour, it must a forttort be 80 when the evidence on which 
his prosecution was initiated was 80 weak as to justify the trial 
being concluded earlier and the accused discharged and saved from 
the necessity of entering upon the vindication of his innocence. 
Surely itis also but good sense to hold that, when a magistrate ^ 
after examining the complainant and taking the steps authorized by 
law to satisfy himself as to its being well-founded, dismisses it 
under S. 208, the complainant should not be permitted to renew 

B 
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Kaliappa his complaint so long as the order against him stands undisturbed. 
AORT Aen Were it otherwise, the complainant in such unfounded cases would 
Emperor, haye the power to vex his opponent and waste public time without 
Subrah- limit inasmuch as if it is allowable to a complainant to renew hi3 
x^ AE complaint once it would logically follow he could do so as often as 
he chooses, the authorities being powerless to prevent such action 

on his part except by recording a judgment of acquittal also as to 

enable the accused to plead the acquittal in bar of such frivolous 
proceedings by the complainant. Nor is authority wanting for the 

view that even where the plea of auirefots acquit is not technically 
available, the principle of it is available for the accused when the 

interests of justico require its extension in his favour. Bishop in 

his Commentaries on the Jaw of Criminal Procedure after pointing 

out that according to the better doctrine a person is in legal 
Jeopardy when the jury is empanelled and ready to try him 

on a valid indictment and there is no latent or patent 

obstacle in the judicial path to prevent the cause proceeding to the 

end, observes, “then, if, contrary to his rights and without his 

consent, the cause is suffered to break off beforea verdict of acquittal 

or conviction is reached, there cannot techni cally be a plea of 
autrefors acquit or autrefois convict by reason of the Jeopardy, yet 

the prisoner is entitled in some way to rely upon it afterwards for 

his protection.” (Edition of 1866, Volume I, S. 9078). The same 





jurist devotes Ss, 584 to 587 to the consideration of Lat ne caus ^ 
the defence of former jeopardy, when neither of—ne pleas autrefois 
acquit or autrefois convict is available, and lays down that a plea 
analogous to the plea of autrefois acquit setting ont the special 
facts which show the Jeopardy may be brought forward as tho " 
proper method of taking the objection and in suggesting a form 
for this plea, he inserts the clause “and the said A (accused) 
further saith, that, though no verdict was reached in said case, 
the failure thereof was not owing to any consent by him the said A 
made or given, or any interposition of Providence, or any other 
thing which in law should subject the said A to be again put in 
jeopardy; and the record of the said former jeopardy still remains, 
and is in no way reversed or made void." 


Such being the necessary deductions from the fundamental 
Principle nemo bis vewart, let us see whether there 18 anything in 
the provisions of the Criminal Procedure Code which preclude the 
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plea analogous to autrifois acquit being set up by a person against 
whom prosecution is sought to be revived while the order dismiss- 
ing the complaint against him or discharging him has not been 
set aside. In determining the precise scope and effect of S. 408, 
(on the explanation to which so much stress was laid by Mr, Ran- 
gachariar) the departure made by the framers of the Code iu using 
the term acquittal in a sense different from what is ordinarily attach- 
ed to it as & term of English law, must be understood. Now it is 
scarcely necessary to say that the words “conviction” and 
“acquittal” have meanings of various shades. Burgess v. Baie- 
feur! is in point. There Tindal, C. J., observes at page 211: 
* Undoubtedly ‘ conviction’ is verbum equsvocum : it is used some- 
times to denote the verdict of the jury, and at other times in its strict 
legal sense, to denote the judgment of the Court.” Again at page 
219 he observes: “ So, the word ‘ acquittal’ is an equivocal expres- 
sion: in common parlance a party is said to be acquitted by the 
verdict of the jury finding him not guilty ; but itis only the formal 
judgment of the court that in !e7^l intendment satisfies the word 
acquittal.” Turning to the meaning of the latter term as given by 
lexicographers, according to Webster it is “a setting free, or deli- 
verance from the charge of an offence, by verdict of a jury or sen- 
tence of a court.” Bouvier in his Law Dictionary expresses the 
same in similar words * the absolution of a party accused on a trial 
before a traverse jury.” Another explanation of the term by the 
latter author is “ the absolution of a party charged with a crime 
or misdemeanour.” The distinction between the two meanings of 
course is that the absolution in the former or the narrower sense 
takes place when the trial has reached ite last or final stage, while 
in the latter case the absolution is at some earlier stage of the trial. 
Under the common law the plea of autrefois acquit was technically 
available only where there was an acquittal after verdict or sen- 
tence. In the case already cited, Tindal, C. J., points this out when 
he observes, “a plea of autrefois acquit or autrefots convict could 
only be satisfied by the production of a regular record” (i. e., 
a judgment following & verdict). Our Criminal Procedure Code, how- 
ever, has modified the common law rule in regard to certain instan- 
ces by special provisione. ` Thus under;S. 883 of the Code, a nolle 
prosequi by the Advocate General operates as an acquittal if the 
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Judge so directs, Under B. 494 on the withdrawal from prosecution 
after a charge has been framed or when no charge is required, 
acquittal follows. Similarly in summons cases under S. 248 if the 
complainant withdraws with the permission of the magistrate 
These are clear instances in which tho plea of autrefois acquit could 
not have been raised according to the common law! for the reason 
that there could be no judgment or verdiot in those cases. Thus 
acquittal as used in S. 408 comprises cases which would not be cases 
of acquittal but for the Code. Having thus altered the strictly 
legal signification of the term in regard to those instances not by 
any definition of the term in S, 408, but by provisions in other 
parts of the Code, it was necessary for the Legislature to 
guard against the term being extended to cases not contemplated 
to be comprehended by it and to which the plea of autrefois 
acquit was inits strictly technical aspect not applicable. It was 
for this purpose that the explanation to S. 403 seems to have 
been added, but not, I take it, with the object of barring resort to 
a plea analogous to autrefois acquit in cases where such plea 
ought to be allowed on grounds of justice. But Mr. Rangachariar 
reads the words “is not an acquittal for the purposes of this sec- 
tion” in explanation to S. 408 as equivalent to “in no way bars 
a fresh prosecution for the same offence” or words to that effect. 
Is it right to attribute to the legislature an intention to leave, Say, 
a person discharged by a magistrate having jurisdiction to be pro- 
ceeded against a second time for the same offence subject to no 
qualification whatever? That could be right if the maxim nemo 
bis vewart would not be thereby contravened. The observation of 
Bishop quoted above that legal jeopardy begins when the jury 8 >œ 
empanelled and there is no obstacle to the trial of the prisoner being 
proceeded with has reference to a system where trials are beforea \ 
jary and the anterior proceedings are in the nature of nonjudicial 
investigations. (Cf. Stephen’s History of the Criminal Law of 
England, Vol. I, 497.) But under our Criminal Procedure Code 
even in cases committable to a Court of Session the enquiries by a 
magistrate are judicial proceedings (S. 4 (m) of the Crl. P. 0.) 
and in cases triable by himself, his enquiries are of course none the 
less so. Ninety-nine out of a hundred of ‘these cases are triable 
without Jury and therefore the jeopardy in connection with the 








l. 1. ¢,, English common law :—Ed. 
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matter under consideration cannot but be held to attach at ali evenis 
the moment an accused person appears before a magistrate whether 
under a warrant or & summons and the case is ready for the prose- 
cution evidence being taken. Jt is impossible, therefore, to say 
that either in fact or in point of law an accused person who has 
once been discharged and who is put up again before the magistrate 
for the same offence is notin jeopardy within the spirit of the rule 
nemo bis vewart, and consequently it is unreasonable to suppose that 
the legislature implied that an accused person who had been dis- 
charged by a magistrate having jurisdiction is not exposed to jeo- 
pardy a second time in being proceedod with for the same offence, 
and therefore meant to lay down that a plea analogous to auirefots 
acquté was unavailable in such cases. That in theory the legisla- 
ture looked upon a discharge as stunding on an afmost equal footing 
with an acquittal cannot be shown more emphatically than itis 
by N. 250 of the Criminal Procedure Code though that section 
deals only with offences triable by magistrates. The provision 
made thereby that a magistrate may award compensation to the 
accused person not only when he is acquitted but likewise when he 
is discharged is not consistent with any other view. It is impossi- 
ble to justify such an award if the theory of the Code is that the 
discharge of an accused is virtually no better than a stay of pro- 
ceedings which will cease when the complainant or the magistrate 
chooses to move in the matter. If it be asked why then maintain 
any distinction between “acquittal” and “ discharge ” with refer- 
ence to an accused’s right to set up former jeopardy, the answer 
obviously is that acquittal, as a decision arrived at after a fuller 
enquiry than that in which the discharge is ordered, ought to carry 
with it the comparatively important right of enabling the accused 
to rely on the plea of autrefots acqust instead of one in the nature 
of or analogous to such a defence. Cases of dismissal of com- 
plaint under S. 203 stand more or less on a similar footing to 
cases of discharge for our present purpose, and the only proper in- 
tention to be attributed to the Legislature is that it did not permit 
the commencement of fresh proceedings in respect of the same 
offence 80 long as the order of discharge or the orderof dismissal 
remains in force, ample ‘provision having been made in f. 43% 
for setting aside such orders in revision. No doubt the above 
reasoning will not apply to the other two cases referred to 
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Kaliappi in the explanation to 8. 403, viz., stay of proceedings under 
"v. 8. 249 and entry under S. 278, What the preliminaries are 
Emperor. for the continuation of proceedings stayed or renewal of the charge 


Subrah- on which entry is made are matters unprovided for expressly 
nanya Aiyar 
J. 


in any part of the Code and on general principles the magistrate 
who ordered the stay of proceedings under 8. 249 may for good 
reasons remove the stay and proceed further, and as regards 
the entry under 8. 278, the High Court may likewise remove the 
stay and sauction the case to go on. It may not be perhaps out 
of place to add that the English Criminal Procedure also, though 
it is less homogeneous than the Indian Criminal Procedure Code 
does not tolerate the anomaly of a complainant renewing his 
accusation repeatedly inasmuch asa prosecution once launched must 
proceed until it rans out its course Sir F. Stephen says; “The 
unlimited power to institute prosecution does not carry with it an 
unlimited control over them when they are instituted. Whena 
charge has been made the maker of it is usually bound over to pro- 
secute, and when a bill has been sert before the grand jury, the 
matter is entirely out of the original prosecutor’s hands and must 
run its course, unless the court before which it is to be tried 
sanctions the withdrawal of the charge, or unless the Attorney- 

General as the representative of the Crown, the nominal prosecu- 

tan enters a nolle prosequt, which operates not as an acquittal, but 
as a stay of proceedings upon the particular case to which it refers" — 
History of the Criminal Law of England, Vol. I, p. 490. 


It must be further noted that in the matter of the conduct 
of prosecutions the latitude allowed to a private individual under 
ghe Indian law is more limited than that accorded to him in Eng- 
land. Referring to it, the same learned author writes :—‘ The 
right to prosecute for criminal offences is not, properly speaking, 
left in India, as it isin England, in the hands of private persons. 
A person who wishes to prosecute another may complain toa 
magistrate, but there is nobody like a grand jury before which he 
can send up a bill, and if he does complain and his complaint is 
admitted, he is not entitled without the magistrate's permission, to 
conduct the. prosecution.” (History of the Criminal] Law of. 
England, Vol. III, p. 829). How then can it be reasonably argued 
that when the complaint 18 not admttied our Code implies that the 
cowplainant has power to set the law in motion again and again 
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notwithstanding that the order dismissing the complaint remains 


unreversed. 


Passing now to the other assumption on which the view I am 
controverting rests viz., that a magistrate in the circumstances 
stated in the opening part of this judgment has power to revise 
his own order dismissing the complaint or discharging the 
accused with a view to revive the prosecution. Certainly such power 
is not inherent ina magistrate. As pointed out by me in Rajah 
Parthasarathi Appa How v. Rajah Rangiah Appa Row’, inherent 
power must not be presumed to exist and could not be invoked 
“‘ except for the limited purpose of preserving and enforcing order, 
securing efficiency and preventing abuse of process in the exercise 
of a jurisdiction which the Court otherwise,possesses.” The 
passage in Syud Tuffuzzool Hossein Khan v. Raghoonath Pershads, 
relied on bears upon one of the classes of cases referred to above 
as admitting of the presumption of inherent powers. The case of 
Inve Samsudin? is an instance where it was properly held that 
it was competent for the Court to recall its process for the same 
having been issued in a case where the requisite sanction had not 
been obtained, the issue of the process was in & sense without 
jurisdiction, and therefore the recall thereof was necessary as other- 
wise the process of the Court would be abused. How such prece- 
dents help the contention of Mr. Rangachanar in the present 
case, it is difficult to see. lt is clear, therefore, that no inherent 
power to revise an order of dismissal or discharge made by a magis- 
trate in the due exercise of his powers under the Code can be rightly 
. taken to exist and the power if any to revise in such circum- 
stances should be given expressly by statute (See e.g. In re Harilal 
Bucht). The Code itself implies this as, for instance, in B. 154, 
cl. 4 &nd S. 489. Surely, if the magistrate can be said to have 
inherent power to set aside an order of discharge, 16 cannot be denied 
that he can revise orders passed under numerous other sections 
of the Code, viz-, 125, 186, 137, 140, 146 (cl. 2), 147, 195, 250, 488 
(cl. 1), 517, 519, 522, but that certainly is absurd. 


‘Mr. Rangachariar's argument that an orderdismissing the 
complaint or discharging the accused is not a final order requires 
Se ee 
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no serious notice. The order is as final as a judgment of acquittal, 
is final so long as it is not set aside by an authority competent to 
do so under the Code. That a prosecution for a false charge ander 
B. 211, I. P. C., lies on the dismissal of a complaint or the dis- 
charge of an accused is practically conclusive of this view. 


It follows, therefore, whether looked at with reference to the 
right of the prosecutor or the competency of the magistrate, an 
order dismissing a complaint or discharging an accused precludes 
the same matter from being enqnired into so long as such order 
remains in force, I would, therefore, set aside the committal in 
question as contrary tolaw onthe ground thatthe Head Assist- 
ant Magistrate had no power to re-entertain the complaint as he 
did. I | 

. 
Davies, J.—I must express my entire concurrence with the 


judgment of Mr. Justice Subrahmansa Aiyar, to which I have 
nothing to add. 


Benson, J.—In this case the Head Assistant Magistrate dis- 
missed a complaint under S. 203, Criminal Procedure Code, on the 
gronnd that no offence was disclosed. 


This opinion was wrong, and on the complainant explaining 
this to the magistrate the same day, the magistrate proceeded to 
re-hear the complaint and deal with it on the merits. 


The Sessions Judge thonght he had nó power to do so, unless 
and until the order of dismissal had been set aside by a superior 
court under S. 487, Criminal Procedure Code. In support of this 
view he relied on Mahomed Abdul v. Panduranga! which follows 
the case in Weir, pp. 874—5 and Queen Empress v. Adam Khan? 
Nilratan Sen v. Jogesh Chundra? and requested that the commit- 
ment might be quashed. 


The conclusion arrived at by the learned Chief Justice is in 
accordance with the view which I expressed when proposing a 
reference to the Full Bench, and having now had the advantage of 
hearing the question fully argued, I think that that view i8 correct, 


_I then pointed out that in all the-cages relied on by the Ses- 
sions Judge it was a different magistrate of co-ordinate jurisdiction 





l. LL. B., 28 M. 256. 2, I.L,RB.,22 All. 106. 
3. I. L. B., 28 g. 988. - 
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who entertained the second complaint and that in the Allahabad 
case the Judges expressly guarded against its being supposed that 
they ruled that the same magistrate might not re-entertain a com- 
plaint on sufficient ground being shown, and expressly refrained 
from dissenting from a decision of their Court in that sense in 
Queen Empress v. Puran!. The question was examined at great 
length by the Full Bench of the Calcutta High Court in Dwarka 
Nath Mondul v. Beni Madhab Banerjee? (seven Judges) as regards 
Presidency Magistrates and in Mir Ahmad Assein v. Mahomed 
Askari® (five Judges) as regards Mofussil Magistrates, and in 
these it was decided (only one Judge in each case dissenting) that 
dismissal by a magistrate under S. 208, Criminal Procedure Code, 
was no bar to are-hearing by the same magistrate. They did not 
decide whether it would bar a re-hearing by a different magistrate, 


In the present case it is the same magistrate who re-heard 
the case, and, therefore, the ralings in Mahomed Abdul v. Pandu- 
ranga* and in Weir p. 874 do not apply. 


The question must, I think, be determined by 2 reference to 
the provisions of the law under which the magistrate is empowered 
to take cognizance of offences and entertain complaints, A magis- 
trate under the Code of Criminal Procedure in India is not & mere 
judge whose duty 18 confined to deciding cases brought before him 
by contending litigants. Under 8. 190, Criminal Procedure Code, 
he has jurisdiction to take cognizance of any offence not only upon a 
complaint or upon a police report, but also upon his own knowledge, 
or information or even suspicion that an offence has been committed. 


He has, in fact, jurisdiction to bring offenders to justice for 
the protection of the public and in the interests of the public, and 
he can exercise that jurisdiction unless any provision of the Code 
or general principle of the criminal law restricts its exercise. There 
is no provision of the Code which declares that the dismissal of a 
complaint under 8. 203 shall bar the magistrate’s jurisdiction to 


bring the offender to justice. 
S. 408 only refers to previous acquittals or convictions and is 
expressly declared in the Code itself not to apply to the dismissal 


1. I. L. R. 9 A. 85. 9. I. L. Rọ 29 C. 726. 
9. LL, R., 28 C. 652, 4. I. L. R., 28 M. 355 
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of a complaint and certain other non-final orders ; and the only 
other section that might be supposed to apply, viz., S. 497, is an 
enabling section which permits superior courts to revise and con- 
trol the exercise of their powers by the magistrates having original 
jurisdiction. Such an enabling section cannot in my opinion be 
held to restrict by implication the exercise by a magistrate of the 
powers given to him by the Code. 


B. 249 gives a magistrate power to stop proceedings and to 
discharge the accused in any case instituted otherwise than upon 
complaint, and Ido not think that it has ever been doubted that 
the magistrate can revive proceedings stayed under this section if 
circumstances justify his doing so. If he has that power in regard 
to cases not instituted on complaint, it is difficult tu see why his 
powers should bó less because the case has been instituted on com- 
plaint and has been dismissed, as in this cage, for no sufficient reason, 
but merely because the magistrate misunderstood what the com- 
plaint really was. 


No generalprinciple of ihe criminal Jaw such as nemo bis 
vexars is infringed, for, in the present case, no process had been 
issued, and the accused did not even know that a complaint had 
been made against him. 


Moreover, the history of the legislation embodied in S. 408 
and the corresponding provision of the earlier Codes seem io show, 
as pointed out in the judgment of the learned Chief J ustice, that 
the Indian legislature deliberately restricted the application of the 
doctrine to cases of acquittal or to cases in which the order of the 
court is declared by the Code to have the effect of, or to operate 
88, an acquittal. 


The principle appears to be that unless the proceedings have 
reached such a stage of finality that an acquittalis recorded , or that 
an order is made which the Code declares shall operate as an 
acquittal, there is no bar. 


To extend the doctrine, in effect, to all cases in which a com- 
plaint has been dismissed under S. 208, or an accused has been dis- 
charged, is not warranted by the Code, and in fact, introduces 
restrictions on the powers with which the Code invests magistrates 
in order to bring offenders to justice, 
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I concur inthe judgment of the learned Chief Justice and 
would direct the Sessions Judge to proceed with the trial. 


Moore, J.:—On tha 21st July 1905 one Chinnaya Gounden 
prezented a complaint to a Sub-Divisional Magistrate (Head Assist- 
ant Magistrate, Coimbatore). On the same day, the magistrate 
examined the complainant under section 200, Cr. P. C., and then 
and there dismissed the complaint under section 208, Or. P. O., on 
the ground that no offence had been committed. Later, on the 
same day, Ohinn.ya presented a petition to the same magistrate in 
which he represented that his complaint was that the accused 
persons had committed forgery and prayed that that complaint 
might be taken on the file and enquired into. The Magistrate 
accordingly on the same day a second time examined the com- 
plainant under section 200, Or. P. C. and having, as a result of 
that examination, ascertained that he had made a mistake in 
dismiasing the complaint under 8. 203, Or. P. C, on the 24th 
July made the following order :—'* The offence complained of falls 
under &. 407 of the Indian Penal Code, besides the minor 
Ss. 419 and 468, I. P. O., forwarded to the Stationary Bub- 
Magistrate of Pollachi for enquiry and commitment to the Court of 
Session if a prima facte case is made out.” The Sessions Judge 
has referred the case to this Court on the ground that the Magis- 
trate had “no jurisdiction to revive the proceedings, and his 
order of 25th July referring the case to the Stationary Bub- 
Magistrate for enquiry was made withcut jurisdiction and did not 
give jurisdiction to the Sab-Magistrate.” I have no hesitation in 
holding that the procedure adopted by the Magistrate was perfectly 
“legal. I follow the decision in Dwarka Nath Mondul v. Beni 


Madhab Banerjee!,and in Mir Ahmad Hossein v. Mahomed Askart? ,. 


and dissent from that in Mahomed Abdul Mennan v. Pandu- 
ranga How?. I do not consider it necessary to give any reasons 
for arriving at this conclusion at any length as they are fully set 
out in the judgment just delivered by the learned Chief Justice 
with which I, in the main, concur. I wish, however; to state clearly 
in order to avoid all possibility of misunderstanding that the 
opinion that I have arrived -at is with reference to the dismissal 
of & complaint under S. 203, Criminal Procedure Oode, and that I 
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Kalisppa avoid giving any opinion as to cases in which ‘accused persons are 
- discharged under 8. 258 or 259, Criminal Prucedure Code. I will 
Emperor. now touch briefly on one or two of the arguments put forward in 
Moore, J. support of the proposition that the action of the Magistrate was 
contrary to law. It is pleaded that his procedure offends against 
the maxim nemo bis vewart, &c. This may be a good argument where 
an accused person has been discharged under S. 258, Criminal 
Procedure Code, or S. 259, Criminal Procedure Code ; but it is clear 
that it has no application to a case where a complaint is dismissed 
under S. 208, Oriminal Procedure Code. The persons against 
whom Chinnaya Gounden complained were in no way vexed in 
consequence of the complaint which the Head Assistant Magistrate 
dismissed under that section on the 21st July. Allusion has also been 
made to S. 250, Criminal Procedure Code. On referring to the 
wording of that section it will be fcund that the persons against 
whom Chinnaya Gounden complained conld not have obtained 
compensation in respect to the complaint dismissed under Ñ. 203 as 
they were not either discharged or acquitted. Another argument 
that has been advanced is that if it is declared that the action of 
the Head Assistant Magistrate in the present case was legal, there 
will be nothing to prevent a magistrate from dismissing a complaint 
every day for, say, a month under 5. 208, Criminal Procedure Code, 
and at the end of that time committing the case to the Court of 
Sessions. It may be urged with equal force that there is nothing to 
prevent a 8rd Class Magistrate in this Presidency from committing 
every petty case of assault or nuisance that comes before him to 
the Court of Sessions. To advance arguments such as this is to. , 
ignore the main principle on which the Criminal Procedure Codè 8,- 
based, namely, that it is the duty of a District Magistrate to see 
that all the magistrates in the district exercise the powers conferred 
on them not only in accordance with law but also in an equitah, \; 
and rational manner. 


I would answer this reference by informing the Sessions Judge 
that the committal to his court of the persons named in his letter 
of reference is legal and has not been passed without jurisdiction. 
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IN THB HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Benson and Mr. Justice Moore. 


Mylan ... is Em .. Appellant? (Respondent 
in C. R. P. 148 of 04), 
v. Plana. 
Annavi Madan and another... .. Respondents (Petition- 
ers on C. E. P. 148 of 
1904), Defendants. 


Limitation Act, 8. 20—' Interest,” payment of —Enjoyment of land in lieu. of interest. 


Payment of interest in order to save limitation need not be in money, but it 
must be of a nature that it would be an answer in a suit brought by the creditor to 


recover the amount. í 


Where the plaintiff was placed in possession of the defendant's property to bo 
enjoyed by plaintiff in lieu of interest payable by defendant to plaintiff, enjoyment 
of the produce by the plaintiff 1s payment of interest within the meaning of 8. 20 of 
the Limitation Act. 


Appeal under S.18 of the Letters Patent from the order of 
Mr. Justice Davies, on O. R. P. No. 148 of 1904 presented against 
the decree of the Subordinate Judge's Court of Tuticorin in Small 
Cause Suit No. 992 of 1903. 


T. V. Muthukrishna Avyar for appellant. 
T. R. Venkatarama Sasirs for respondent. 
The Court delivered the following 


JUDGMENT :—tThe decision of the learned Judge cannot, in 
our opinion, be upheld. The Subordinate Judge has found that 
the defendants put the plaintiff in possession of certain land a 
month after the execution of the promissory note of the 8th July 
1807 and that the plaintiff and the defendants agreed that the 
plaintiff was to take the possession of this land as interest on the 
amount due to him under the promissory note. Under this 
agreement the plaintiff remained in possession of the land and 
enjoyed the produce as interest up till August 1902. The facts being 
as we have stated, w€ are of opinion that there was a payment of 
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interest as such sufficient to satisfy the requirements of S. 20 of the 
Indian Limitation Act. Such a payment need not be in money. We 
follow the view taken by this Court in the case of "Kulhpara 
Pullamma v. Maddulu Tatayya!, where it was held referring to 
the decisions in Amos v. Smith*, Maber v. Maber? and Hart v. Nash+ 
as follows: “The broad rule deducible from these cases, it seems 
to be, that though the piyment need not be in money, but may 
be in goods, or even by a settlement of account between the parties, 
yet the payment must be of such a nature that it would be an 
answer in & suit brought by the plaintiff to recover the amount", 
Reference may also be made to the case of Kariyappa v. Hachapas 
where the same rule is adopted, and it is laid down that the test 
to be applied is whether the payment that has been made is of such 


-a nature or thatit would be a complete answer to a suit brought by 


the creditor to recover the amount. Applying this rule to the 
present case, 16 must be held that the requirements of S. 20 of the 
Indian Limitation Act have been satisfied. ‘The defendants and 
the plaintiff having entered into an agreement under which the 
plaintif waa to take the produce of the land as interest on the 
principal amount due under the promissory note, the plaintiff 
could not have succeeded if he had subsequent to that agreement 
sued to recover such interest from the defendants. This is in our 
opinion the test that should be applied. Reference may also be 
made tothe case of Ragho Shitaram v. Haris. We allow this 
appeal, reverse the decision of the learned judge and restore that 
of the Subordinate Judge with costs in this court and before the 
learned judge on revision. 


[ow 
Ses eee NER 
1, I. L. By 19 M. 340 (at p. 348). "4° 2 C. M, & R. 887. 
2. 1H.& C. 238. 5. L L. È., 24 B. 493; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
_ Present :—Mr. Justice Subrahmanya Aiyar. 
The Municipal Council of Cuddalore... Petitioner*(Defendant), 


t. 
S. Subrahmanya Aiyar  ... .. Respondent (Plaintiff). 
Madras Acts— District Municipalities Act, S. 55—‘‘ Days" — Meaning of. The 


The word “days” in 8. 66 of the District Municipalities Act, means a duration of Perse 
94 hours and not one of 12 hours; and the Municipality has to show that the officer v. 
who in taxed spent within its limits not merely fractions of days sufficient when Subrahmanya: 
added up to constitute 1,440 hours, but 60 entire and unbroken periods in point of Aiyar. 
law of 94 hours each. 

Observations as to when fractions of a day can be counted or omitted m calcula- 
tion. e 

Petition under 8. 25 of Act II of 1887, praying the High 

Court to revise the decree of the court of the District Munsif of 
Cuddalore in S. C, 8. No. 1065 of 1904. 


P. S. Kiraswami Aiyar for appeant. 
T. Subrahmanya Aiyar for respondent. . 


The Conrt delivered the following 


JUDQMENT :—The question in this case is whether 
Mr. Subrahmanya Aiyar, the Deputy Collector inchargeof the 
Chidambaram Division, South Arcot District, was liable to 
be assessed for professional tax for the half year ending 
the 80th September 1908 by the Municipality of Cuddalore, 
which is his Head-quarter station. That during such time 
as Mr. Subrahmanya Aiyar stayed in Cuddalore during the 
half year, he was holding the office of Deputy Collector is indis- 
putable. The only question is whether he so held office for the 
prescribed length of time. If he held the office within the limits of 
the said Municipality for 60 (sixty) daysreckoned consecutively or 
from time to time within the half year, he was under S. 50 of the 
District Municipalities Act liable to pay the tax. Now the term 
‘day’ is no doubt in one sense understood to cover the time from 
sunrise to sunset. The .more general meaning of the word is, 
however, from sunrise to sunrise (a natural day) and the word, 
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‘days’ in the section referred to above must, in the absence of any 
thing to the contrary in the context be taken to mean a duration of 
24 hours and not 12 hours. If thisis correct, to charge the tax, 
the Municipality had to show that Mr. Subrahmanya Aiyar spent 
within its limits not merely fractions of days sufficient when added 
up to constitute 1,440 hours, but 60 entire and unbroken periods in 
point of law, of 24 hours each. In saying this, E donot, of course, 
wish to be understood as suggesting that mere absence from the 
Municipal limits on the part of Mr. Subrahmanya Aiyar for any 
pait of a particular day or even for a whole day will necessanly 
prevent that day being counted as one of the sixty, No hard 
and fast rule can be laid down on such a question. It has to be 
remembered that fractions of a day areeither omitted from calcu- 
lation or are cownted as whole days according to oiroum- 
stances. Lindley’s Jurisprudence, appendix, p. lxv citing Co, 
Lit. 125b; 5 Co. la; and Heg. v. St. Mary Warwick! The 
cause and character and the duration of the absence from the 
Municipal limits of the office-holder on the partioular occasion are 
matters to be borne in mind in determining whether particular days 
are to be reckoned or omitted in cases like the present. The deci- 
sion must be given with reference to these considerations, & 
view on the whole reasonable being what has to be adopted. By 
way of explanation two obvious illustrations may be given. 
Suppose the officer was away for one hour or two or even 
for a whole day for recreation or other personal purposes that 
will clearly not reckon against the Monicipality and he would 
still be taken in point of law to have held office within the limite 
for the day. On the other hand, if he had been obliged to stay 
outside the Municipal limits in the discharge of bis official duties 
from, as it has been proved in this case, morning till evening, his 
spending the night within the limits would not warrant its being 
held that he held office that day within the limits. Though it may 
be easy to suggest a case almost on the border line, it 18 scarcely 
necessary to say that no practical difficulty can occar in the appli- 
cation of the above view to cases arising under the enactment in 
question. Upon tho facts found by the District Munsif, his 
decision is right. The petition is dismisséd ewith costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present;:—Mr. Justice Snbrahmania Aiyar and Mr. Justice 
Davies. 


Somasundaram Chettiar ... .. Appellant* 


( Plainsff) 


v. 


Narasimhachariar and others $us .. Respondents 


(Defts. 1 and 2 
and legal repre- 
sentatives of the 
deceased 2nd de- 
fendant). 


Pronote-——Suit on—Oollateral covenant not to swe within a certain time—Covenant no Somasundao- 
e 


bar to suit. 


A collateral covenant not to gue on a negotiable hundi for a certain time is no 
bar to an action on the note itself within the time. 

The first defendant executed a pronote to the second defendant. The second 
defendant executed a letter to the first defendant undertaking not to claim payment 
except on or after the happening of one or other of the contingencies therein 


mentioned. The second defendant did not agree to the condition being embodied in 
the note itself :— 


Held. —That the covenant was collateral to the pro-note itself and is no 
bar to a suit on the pronote by the second defendant herself or her assignee before 
the happening of the contingencies mentioned in the letter !. 


Appeal from the decree of the court of the Subordinate Judge 
of Madura (West) in O. 8. No. 18 of 1901. 
V. Krishnaswami Aiyar and 8. Srinivasa <Asyangar for 
appellant. 
V. O. Destkachariar, K. Kuppuswam Aiyar and Rama- 
krishna Lal for respondents. 
The Court delivered the following 
JUDGMENT :—The second defendant, a Hindu widow, whois 
now dead, sold to the first defendant on the 3lst March 1900 some 
property inherited ; her from her husband for the sum of 
Rs. 15,000. Of this amount, Rs. 5,000 were left in the hands of 
the first defendant who gave for it the promissory note sued on 
which was made payable on demand to the payee or order with 
interest at 9 annas per cent. per annam. At the same time the second 
* A, 101 of 1902. 7th December 1906. 
1. Of. algo Salmon v. Webb, 3 H, L. C. 510 referred to in Simon v, Hakim, I. L. 
R., 19 M. 808 :—Ed, 
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defendant handed to the first defendant the letter, Exhibit IX, 
which runs as follows :— 


“ You will ever from the 1st of May be paying interest to me 
on account of the (promissory) note for Rs. 5,000 executed this 
day by you in my favour, the interest for every month being sent 
on the first of the next month. I shall take the above rupees five 
thousand from you after giving jivanamsam (maintenance money) 
to my mother-in-law, and obtaining a release bond ; or, I:will take 
the said rupees five thousand after the life-time of my mother-in- 
law.” 

The interest due on the promissory note was paid upto the end 

of October 1900. On the 25th December of that year the note 
was endorsed to the plaintiff, a Natinkottai Chetti, by the second 
defendant, the endorsement being as follows :—“ As J have receiv- 
ed the principal sum of this note (Ha. 5,000) five thousand, and the 
interest (due) from the month of November of this year from Deva- 
kottai A. R. P. Somasundaram Chettiar Avergal on the 25th 
December 1900, the said principal sum of Rs. 5,000 and the subse- 
quent interest from the month of November aforesaid should be 
paid to the said Somasundaram Chettiar Avergal or the order of 
the said person.” 

The Subordinate Judge dismissed the suit being of opinion 
that the plaintiff paid no consideration for the endorsement to him 
and that the plaintiff was‘aware of the arrangement between the 
defendants evidenced by the letter Exhibit IX, In this appeal 
bhese findings were impeached, and it was further contended that 
there being no question about the consideration for the promissory 
note itself, the plaintiff, even if not as the holder in due course 
of the note, was entitled to recover in spite of the findings of the 
Subordinate Judge, inasmuch as the promise on the part of the 
second defendant was a covenant not to sue for a limited time only 
and, therefore, no defence to such an action as the present. Apart 
from the presumption in favour of the plaintiff under S. 118 of the 
Negotiable Instruments Act, the evidence as to the payment of 
consideration for the endorsement is all one way." 

[Here their Lordships discussed the evidence.] 

it x + ^ 

lt is difficult to avoid the conclusion that there was consi« 

deration for the endorsement and that the plaintiff entered into 
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the transaction in the hope of being able to make a profit, having 
regard to the fact thet the first defendant's indebtedness for: the 
amount of the promissory note was undeniable and that he was a 
solvent man. 


As regards the question whether the plaintiff had notice 
of the agreement entered into by the second defendant with the lst 
defendant under Exhibit IX, no doubt, the plaintiff denies it. On 
the other hand, the first defendant’s witness Subbaraya Aiyar states 
that he himself told the plaintiff of the letter before the note was 
endorsed to the latter. The Subordinate Judge has not placed any 
reliance upon this witness’ evidence. Nevertheless it is altogether 
difficult to believe that the plaintifi was ignorant of the agree- 
ment. The second defendant had previously endaavored to negotiate 
the note with a firm of jewellers in Madras, but had failed owing to 
the objection of the first defendant. Shortly afterwards the first 
defendant got a notice published in the local official gazette refer- 
ring to the letter and warning people against the risk they would 
run in taking the note from the second defendant. Considering 
the previous feelings between Chidambaram Chetti and the second 
defendant, it is altogether unlikely that the Chetties had not heard 
of the existence of the agreement at the time the endorsement was 
made. We are, therefore, unable to say, that the Subordinate 
Judge’s conelusion in regard to this point is erroneous. 


The further question is, whether, assuming that the plaintiff 
was aware of the agreement before the note was endorsed to him, 
such knowledge on his part disentitles him to sue for the money 
'due under the promissory note. The first defendant admitted in his 
evidence that when he and the second defendant were entering into 
the arrangement, the second defendant would not consent to what is 
tated in the letter finding a place in the same document that was 
to contain the promise on the part of the first defendant to pay the 
five thousand rupees He having thus consented to the agree- 
ment being effected by two such distinct iustraments, it cannot 
possibly be taken thab theintention of the parties was otherwise 
than to keep the two documents as evidence of two separate con“ 
tracts. In this view the letter operates only as a collateral covenant 
not to sue for the money due under the promissory note for a 
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limited time. Thimbleby v. Barron’, Ray v. Jones? and other autho- 
rities to which Mr. Krishnaswawi Aiyar drew our attention show 
that snch a covenant does not suspend the right of action on the 
note and that the covenant cannot be pleaded in bar to the action. 


The second defendant herself could have, therefore, maintained 
the suit, and the plaintiff is not theless entitled to do so. In this 
view, if is unnecessary to enter into the question raised by 
Mr. Desika Chariar that the endorsement on the note was, with 
reference to S. 56 of the Negotiable Instruments Act, such as not 
to confer on the plaintiff a good title to the note under the Law 
Merchant. 


The decree of the Subordinate Judge is reversed and the 
plaintiff's claim alowed with interest on the principal Rs. 3,000 at 
six per cent. per annum till payment. The plaintiff did not in the 
lower Court rely on the contention with reference to Exhibit IX on 
which he succeeds here, Wedirect thatin the lower court each 
party will bear his costs. The first defendant will pay the plaintiff's 
costs of this appeal. 


IN THB HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Boddam and Mr, Justice Moore. 


Othandi Mudali ... di -— ..  Appellant* 
v. (let Defendant). 
Raghavachari and others... st ... Respondents 


(Plaintiff and 
Defendants 2 to 4). 


Deed—Oonstruction—Sale and counterpart—Mortgage or sale ’—Covenant personal— 
Assignability. 


Three persons (brothers) sold certain property to a fourth. Nearly two months. 
after the sale, the vendee executed to one of the three vendors a counterpart. 
(aada) which after reciting the prior sale deed provided that the executant will 


resell the property to him if on a particular date he repays the amount of purchase 
a a EL 
* 8. A. No. 1058 of 1908, 12th December 1906, 
l 3M. & W; 210, 2 19 OB. N. B. p. 416, 


: 2 n 
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money “ without obtaining fiom others and by your own earnings.” Held that the 
transaction evidenced by the counterpart was a sale and not a mortgage. 


Situl Pershad v. Tachms Pershad Sing! followed. 


Held also, that the benefit obtained by the vendor under the counterpart was nob 
assignable. 


Second appeal from the decree of the District Oourt of 
North Arcot in A. S. No. 2 of 1908 presented against the decree 


of the Court of the District Munsif of Chittoor in O. 5. No. 98 of 
1901. 


K. Srinivasa Atyangar for appellant. 


T. R. Ramachandra Aiyar and V. Krishnaswams Asyar for 
respondent. 


K. Srinivasa Asyangar:—Both the documents cannot con- 
stitute a mortgage. The second document is two months after the 
first. The case exactly in all fours with this case is Situl 
Pershad v. Luchmt Pershad:. There, the documents were exe- 
cuted on the same date and between the same parties. ‘There is 
absolutely no indication here that the debts were intended to 
subsist. The present case is stronger than the case before the 
Privy Council in Situl Prasad v. Luchmi Pershad!. Bee also 
Bhagwan Sahat v. Bhagwan Din?. Here the covenant is enforce- 
able. In Venkata Krishna Hao v. Venkatachalam? it was held 


that the transaction was nota mortgage. The vendor cannot 
assign it to the plaintiff. 


T. R. Ramachandra Asyar :—Both the documents evidence one 
transaction. [Boddam, J. The documents were executed after an 
interval of two months]. If the parties intend it to be the same 
transaction, we cannot say they constitute different transactions. 
The interval of two months is explained by the fact that the defend- 
ants 2 to 4 were pariahs and did not understand the document. 
The arrangement was that the second agreement also should form 
part of the first. But it was afterwards found out that ib was not 
go done. The natter was referred to certain mediators; and at 
their instance the counterpart was executed. 

1. b. R., 10 1. A. 129, sto. T. L. R., 10 C. p. 30. 


2. IL. R, 12 A. 887. 
9. TM. L. J., at 902. 
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i 

The Privy Council cases cited do not say that there was a 
covenant for repurchase. The suit was on the footing of a 
mortgage and not on the covenant for resale. The covenant is 
not personal, and even though personal is assignable. 


K. Srinivasa Aiyangar in reply. 
The Court delivered the following 


JUDGMENT :—We think this decree cannot be supported. 
The defendants Nos. 2 to 4 sold certain proporty to the 1st defend- 
ant under Exhibit IX in November 1595. 


In January 1896, the first defendant executed to the second 
defendant alone exhibit B which is called a yethiridai deed, whereby 
after reciting that the second defendant and his younger brothers 
had on the 27th November 1895 conveyed to him the lands in ques- 
tion for Hs. 850, he agreed to resell them to the second defendant 
if on the 29th January 1901—* without obtaining from others and 
by your own earnings"--he paid the sum of Rs. 850. 


The second defendant on the 29th June 1898 conveyed under 
Exhibit A his rights to the plaintiff, and the plaintiff now sues to 
recover the land by paying off the amount payable under Exhibit 
B to the first defendant. 


The District Munsif dismissed the suit; but on appeal the 
District Judge held that Exhibits IX and B together constituted a 
mortgage and that the plaintiff was entitled to redeem, 


We are clearly of opinion that this is wrong. The case ig 
governed by Situl Pershad v. Luchmi Pershad Singh), with which 
it is practically on all fours. 


The two Exhibits [X and A do not in our opinion constitute 
one transaction. They are not between the same parties, and they 
cannot be construed as constituting a mortgage. 


Moreover Exhibit B creates a contract personal with the 
econd defendant alone which „Was not assignable. The plaintiff, 


1 LLB, 10 L A, 129. 
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therefore, under Exhibit A acquires no rights as against the first [cen 


defendant. The suit should, therefore, have been dismissed and. we, v. 
therefore, reverse the decree of the District Judge and restore that p cdd 


of the District Munsif with costs in this and in the lower appellate 
Court. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE ALLAHABAD HIGH COURT). 


Present :—Lord Macnaghten, Sir Ford North, Sic Andrew Scoble, 


Sir Arthur Wilson. ° 
(1). Deoki Singh and others... ... Appellants* (Plfs.) 
v. 
Musammat Anupa ... in .. Respondent (Deft.) 
and 
(2). Deoki Singh and others .. Appellants (Piffs.) 
v. 
Madho Singh and others s .. Respondents (Defts.) 
Hindu Law—Partition, proof of —Self-acquisition — Maintenance of agnates in the family. Deck Singh 
Held—on the evidence, that the last male owner was divided : PN P 


Also: that the mere fact that he availed himself of the services of his uncle and Decii ing gh 
cousin in the administration of his property at the same time that he gave them 
‘maintenance and paid the expenses of their marriage and other ceremonies was not Madho Singh. 
inconsistent with his position as a separated co-parcener. 


Their Lordships’ Judgment was delivered by 


Sir Andrew Scoble.— The question for decision in these 
appeals is whether Chhedi Lal Singh, the husband of the respon- 
dent Mussamat Anupa, was, at the time of his death, a member 
of an undivided Hindu family, or whether the property of which 
he died possessed was his separate property. T'he appellants claim 
to be his reversionary heirs; the respondents are his widow and 


Pea nl 
*8th December 1906. 
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Deoki Singh mortgagees claiming under her, The District Judge of Mirzapur’ 
Musammat decided in favour of the appellants, but the High Court at Alla- 
Deoki Singh habad found the separation proved, and varied the decree of the 


un Bingh, District Judge accordingly. 


The subjoined pedigree explains the relationship of the parties 
to Chhedi Lal Singh, and to each other :— 





TU Bingh.* 

5 | | | 
Buchi Turant Adhari Bhawani 
sie Singh. Singh. Singh. 

| 
Sujan Sheo Sewak 
Singh. Singh. Singh x 
| | (and others) 
ES e Bhairon Singh 
AMusammat Rupa . | 
(died childless). | Chhedi Lal Singh 
married 
Musammat Anupa 
(Defendant), 


| | 
Shankar Singh—Balak Singh. 
Kanhaya Lal (dead). 
| | | 
Jawshir Lal Mohan Lal Bandhu Lal 


Singh Singh (died withont Singh. 
(Plaintiff). issue). 


Basis ta Bingh  Baldeo bingh Deoki Singh 
/ Í (Plaintiff). (Plaintiff), (Plaintiff). 

From the above pedigree it will be seen that Kishun Singh, the 
common ancestor, had four sons—Bhawani Singh, Adhari Singh, 
Turant Singh, and Rachi Singh. Bhawani Singh, the eldest son, 
seems to have had the management of the family property after 
his father’s death until his own death in or abont A. D. 1887, 
Tke estate inherited from Kishun Singh consisted in a four annas 
share in the village of Dohari Jagdispur Another estate, named 
Zafarpura, appears to have been purchased during Bhawani’s 
management in the name of Balak Singh, the eldest son of Turant 
Singh, some time previously to 1825. These two estates constituted 
the family property when Bhawani Singh died. 


It is the case of both parties to -the present suit, that, after 
the death of Bhawani Singh, in or about 1887, his branch sepa- 


* Read the pedigree from right to left— Rd, 


PART III.] THE MADRAS LAW JOURNAL REPORTS. 111 


rated from the other branches of the family, taking as their share Deokl Singh 

a one anna share of Dohari Jagdishpur ; but his representatives EEN 

have not been made parties to this suit. Anapa, 

Deoki Singh 

There is no direct evidence of any re-union of the other three T. E. Singh 

branches of the family after the separation of Bhawani Singh’s 

branch: but from proceedings taken in the Revenue Courts in 

1839, to which Balak Singh and Sheo Singh, the son of Adhari 

Singh, were parties, the question appears to have been raised 

upon evidence so unsatisfactory that these Courts successively 

came to opposite conclusions, and finally pronounced no definite 

judgment. In 1842, however, upon the death of Balak Singh, 

a settlement appears to have been arrived at Shankar Singh, 

the brother of Balak Singh, filed a petition, for mutation of 

names in regard to Dohari Jagdispur, dated 18th October 1842, in 

which he states that “by private arrangement with the other lam- 

bardars" Balak in his lifetime gave up his share in Dohari Ja gdis- 

pur, and took possession of the share belonging to the family in 

Zafarpura. He therefore prayed that Balak’s name might be struck 

off from the official papers in regard to Dobari Jugdispur, and the 

names of Sheo Singh and Sujan Singh (the then representatives of 

the two remaining branches of the original joint family) might be 

entered. After the usual enquiries, mutation of names was made 

accordingly, by an order, dated 31st January 1845. 


Sheo Singh died in 185", and the name of his son Bhairon 
Singh was entered in the revenue records in his place, without 
objection on the part of Shankar Singh's family, in respect of the 
* three annas share in: Dohari Jagdispur, which thereafter stocd in 
the names of Bhairon Singh and Sujan Singh. 


Before Sheo Singh’s death Sujan Singh purchased jointly with 
Bhairon Singh, at a sale in execution of a decree against Bhawani 
Prasad and others, a share in the village of Zafárpura, on the 22nd 
March 1848. It is to be noted that the share thus purchased had 
been assigned to the execution debtors at the time of the acquisi- 
tion of the village in 1825, and that it does not form part of the 
share takın over by Balak Singh, when, it is alleged he separated 
from the family. 

R 
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Pool Bingh Sojan Singh died, without issue, in 1858, and his widow 
Musammab Musammat Rupa, on the 25th of Augustin that year, executed a 
Anpa. deed whereby she madea gift of her deceased husband's share 
E Singh in the property in guit, both in Dohari Jagdispur and Zafarpura, to 
Madho Singh. Bhairon Singh. The validity of this deed of gift was challenged 
by the descendants of both Turant Singh and Bhawani Singh ; but 
the dispute was settled by a deed of compromise, executed by all 
the claimants (among whom was the father of the present appel- 
lants), bearing date, the 10th September 1858. The material por- 

tion of the compromise is in these terms :— 


“The deed of gift exeouted by Musoammat Sarupa, widow of Sujan Singh, in 
favour of Bhairo Dayal Singh is true and correct. We accept ıt and in accordance 
with it the name of Sujan Singh deceased may be strack off and in its place the 
name of Bhairo Dayal Singh may be recorded. We agree to this proceeding being 
taken and shall raise no objection to it. Bhairo Dayal Singh is our malik. He will 
maintain all of us in the same manner ns he maintains Mohan La], Jwahir Singh and 
Bandhu Lal Singh, heirs of Shankar deceased. The petition of objection filed by us 
may be struok off under this compromise.” 


Bhairon Singh remained in andisputed possession of the estate 
in suit until his deathin 1878. After him hisson Chhedj Lal 
Singh’s name was entered in the Government Records ; and he in 
his turn remained in possession until his death in February 1889. 
/ He died childless, and after some liti gation, the name of his widow, 
the respondent Musammat Anupa, was entered in his place, under 
| an order of the 22nd May 1890. 


On the 16th April 1895, the respondent, Mussamat Anupa, 
executed a usufractuary mortgage of part of her late husband’s 
property in favcur of the respondents, Madho Singh and Rachpal 
Singh, and of their deceased co-defendant, Raghunandan Singh. 
Thereafter these suits were brought. l 

Both Courts in India based their jadgment on the document- 
ary, rather than on the oral, evidence in tho case. The District 
Judge held that there was no resl separation ot the ancestors of 
ihe plaintiffs from the predecessors in title of the: respondent 
Musammat Anupa; that the family wasa joint one after Balak 
Singh’s death, in spite of a pretended .division ; that one person 
after another was accepted as its head for purposes of business, but 
that the family continued jointand undivided until Chhedi Lal 
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Singh’s death. Hefurther held that “ Chhedi Lal Singh and the Deoki Singh 
plaintiffs lived jointly as the members of a joint Hindu family in A R 
succession to Bheo Singh, Balak Singh and Sujan Singh, ard AMPA 
in support of the last finding he relied on certain letters written by DOE ki Singh 
Chhedi Lal Singh to his uncle Jawahir Singh, and his cousin Baldeo Madho Bingh. 
Singh ; on entries in account books ; and on an admission made by 
Musammat Anupa, in & deposition made by her on 28th April 1889, 

in connection with an application for mutation of names after her 

husband's death, that “ even in the lifetime of Chhedi Singh, Baldeo 

Singh, Deoki Singh, Jawahir Singh and Ramjiwan Singh. . . were 

in possession, and all persons have always been living jointly and 

together, and the business and monetary dealings are all joint.” 


The learned Judges of the High Court—one of them, a Hindoo, 
came to an opposite conclusion. They held that a division of the 
family property in Balak’s lifetime was proved, and that there was 
no ground for treating the allegation of partition as falsely made, 
either on account of inequality of shares or to ‘bvado payment of 
heavy debts, They considered that the fact of Sujan Singh’s 
widow, Musammat Rupa, executing a deed of gift in respect of her 
husband's property was a strong piece of evidence to show that her 
husband held separate property ; and that had the property not 
been separated the descendants of Bhawani Singh would not have 
joined with the descendants of Balak Singh in assenting to the gifts, 
as they did by the compromise of 10th September 1588. At that 
time, the evidence shows that Jawahir Singh, Baldeo Singh, and 
Mohan Singh were living with Bhairon Singh, “ but that circum- 
_ stance alone would not show that they were joint owners with 
Bhairon. . . . Had they been joint owners . . . they would not have 
joined in the compromise." As regards the entries in the account 
books, on which the plaintiffs relied, of expenditure incurred in the 
marriages and other ceremonies of the plaintiffs and their families, 
the learned Judges say :— 


* The payment of such expenses is not in itself any proof of joint ownership. It 
ig usual in native families, and the fact is well known, that where dependants are 
living with a relation in affluent circumstances, and are being supported by him, he 
defrays all necessary expenses Of niarriage, etc., of the persons so dependant upon 
him" 


Deoki Singh 
v. 
Musammat 
Anupa. 
Deoki Singh 


Ve 
Madho Singh. 
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And with regard to the admission made by the respondent, 


Musamat Anupa,in the mutation proceedings, they say :— 

* Having regard to the fact on the death of Oheddi Singh, the plaintiffs were the 
only male relatives of Cheddi Singh to whom his widow has to look for help, that 
during Oheddi Singh’s lifetime they were assisting him in the management of his 
affairs, and that she was s young woman . . . . we donot think that mnch 
weight should be placed upon the statements contained in the applications and the 
deposition. It is clear that it was never explained to her what effect those statements 
would have upon her interests.” 

Upon a careful consideration of the whole case, their Lord- 


ships think that the opinion formed by the eee Judges of the 
High Court is the correct one. 

There seems no good reason to doubt that Balak Singh repa- 
rated from the rest of the family before his death, The fact is 
vouched for by his brother Shankar Singh, whose interest is cer- 
tainly was not to assert it, and this statement is corroborated by 
the contemporaneous application made by his son Kanhaya Lal to 
have his name entered in the Government records in regard to Zaf- 
arpura only. If it was a pretended division for the purpose of 
defrauding his creditors, it is extraordinary that his creditors 
should have left Dohari Jagdispur untouched while they attached 
and sold Zafarpura. That the gift by Musammat Rupa was 
acquiesced in by the whole family is unquestioned, and it is hard 
to believe that they would have done so had there been no pre- 
vious separation of the branches of Bhawani Singh and Turant 
Singh. ‘The letters from Chhedi Lal to his uncle and cousin, and 
the entries in the accounts are more consistent with the theory of 
his separate ownership than with that of joint family ownership, 
as Chhedi Lal, though younger than either Jawahir Lal or Baldeo 
Singh, wrote to them in a tone of authority. That he availed 
himself of their services in the administration of his property at 
the same time that he gave them maintenance, and paid the 
expenses of their marriage and other ceremonies, does not suggest 
any difficulty to the learned Hindu Judge who heard the case on 
appeal and seems to their Lordships both natural and probable. 

Their Lordships will humbly advise His Majesty that the 
decrees of the High Court ought to be confirmed and these appeals 
dismissed. The appellants must pay the costs of the respondent, 
Musammat Auupa, who alone defended the appeals. 





PART III.] THE MADRAS LAW JOURNAL REPORTS. 115 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE BOMBAY HIGH COURT.) 
Present :—The Earl of Halsbury (The Lord Chancellor), Lord 
Macnaghten, Lord Davey, Lord James of Hereford, 
Lord Robertson. and Sir Arthur Wilson. 


Hemchand Devchand... M: .. Appellant.” 
v. 

Sakarlal Chhotamlal ... T .. Respondent. 

Taluka of Kotda-Sanghani — ... .. Appellant. 
v. 

The State of Gondal ... -— .. Respondent. 


Jurisdiction over Native Siates— Whether Kathatwar «8 part af Britssh India—Jurisdic- 
tion of courts of Politicãi Agent—Appeal to Privy Council. 

Of the rights and powers of control possessed and exercised by the British 
Government over the Native States in India with the corresponding restrictions 
upon the independent action of those states, some are the necessary consequence 
of the suzerainty vested in the predominant power. But apart from and beyond 
the consequences flowing from that general source, rights of varying kinds and 
different historical origin have been acquired in connection with the several states. 


Such rights over the Native States differ nob only in origin but in kind ond 
in degree in the cases of different states; so that in each inatance in which the 
nature or extent of such rights becomes the subject of consideration, inquiry has to 
be made into the circumstances of the particular case. 


The relation of the Kathiawar states and their people to British India, and the 
nature and character of the control exercised by the British Indian Governments 
over those states, and particularly, with reapeot to the administration of justice, 
considered. 

Kathiawar is not, as & whole, within the King’s Dominions. 


If a Court situated in foreign territory like the Oourt of the Political 
Agent in Kathiawar and administering justice on the King’s behalf, makes an 
order, judicial in its nature, by which some one is unjustly and injuriously affected, 
the person aggrieved is not precluded from applying to the King in Council to 
redress his wrong merely by the fact that he is not the King’s subject. 

There is nob necessarily any inherent distinction between cases political and 
civil among those which come beforethe Courts of the Political Agent and his 
Assistants in Kathiawar. 


The jurisdiction exercised by the Courts of the Political Agents and his Assistants 
in Kathiawar, and by the Governor-in-Council on appeal from them is political 
and not judicial in its charagter ; and no appeal lies to His Majesty in Council from 
the decisions passed by those tribunals in the exercise of such jurisdiction. 


# 18th December 1905, 
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Their Lordships Judgment was delivered by 


Bir Arthur Wilson.—The first of these Appeals arises out of a 
suit instituted in the « ourt of the Assistant Political Agent of Sorath 
Prant in Kathiawar (the term Prant meaning an administrative dis- 
trict). The grounds of the plaintiff’s claim, so far as it has now to be 
noticed, were that in February, 1898, he had advanced money to the 
late Darbar Shri Vala N aga Manaiya, a shareholder in the Chief- 
ship or Talukdari of Jetpur Chital in Kathiawar, for the purpose of 
paying off debts due by the latter, who was a talukdar of the 
sixth class, and that the plaintiff had acquired possession ; that 
Vala Naga died in May 1901; and that the plaintiff's rights as 
mortgagee had been interfered with or threatened by the nominal 
defendant as manager for the substantia] defendants, the guccess- 
ors of the deceased Chief. The plaintiff prayed for a declaration 
of his rights and an injunction. In effect, therefore, the suit was 
one to enforce a mortgage made by a deceased Chief against his 
Successors. The Assistant Politica] Agent dismissed the suit, 
basing his decision upon a notification of the Government of India 
in the Foreign Department, of the 22nd June 1900 which laid 
down, for the guidance of the Agency Courts in Kathiawar, tbe 
rule that :—“ No suitshall lie against a tributary Chief or Talukdar 

. in respect of any debt contracted by the'predecessor of such 
Chief of Talukdar or sub-sharer unless (a) the claim has been 
admitted by the tributary Chief or Talukdar or sub-sharer ; or (b) 
the debt has received the written approval of the Political Agent." 


Against that decision the plaintiff appealed to the Political 
Agent, who on the 22nd February, 1902, dismissed tho appeal. On 
the Sth September, 1902, the Political Agent dismissed another 
appeal by the plaintiff against an Order of the Assistant Political 
Agent awarding the defendants possession of the property in dis- 
pute. By a third Order of the 22nd September, 1902, the Political 
Agent dismissed two applications of the plaintiff, one for a certi- 
ficate that the case fulfilled the conditions necessary to support: an 
appeal to His Majesty in Council, the other for leave to bring such 
an appeal. Against these three Orders of the Political Agent the 
present appeal has been brought. i 


The plaintif being dissatisfied with these orders of the Poli- 
tical Agent, his ordinary and regular course wonld-have been to 
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appeal to the Governor of Bombay in Council. But he made an 
application to His Majesty in Council for special leave to appeal 
without going first to the Governor in Council, and in accordance 
with their Lordships’ ‘advice, His Majesty in Council granted 
special leave so to appeal, but with leave to the Secretary of State 
for India to intervene, and put in a case and appear ; in the result 
the India Office acted for the respondent. The appellant having 
been thus allowed to come before this Board without first going to 
Bombay, their Lordships think that the leave so given cannot have 
the effect of placing the appellant in any better position than he 
would have been in if he had followed the usual course and had a 
decision against him by the Governor in Council. So that in this 
respect, the case stands on the same footing as the second of the 
present appeals. x 


The second appeal arises oat of a suit instituted by the Thakur 
of Kotda-Sangani (a Kathiawar State) in the Court of the Assist- 
ant Political Agent, Halar l'rant, against the State of Gondal, a 
State of the first class, to redeem and recover possession of a 
village said to have been transferred by way of mortgage to the 
latter State by the former. The suit was dismissed by the first 
Court, and that dismissal was upheld by the Political Agent, 
Kathiawar, Upon appeal the Governor of Bombay in Council 
reversed that decision, and gavea decree fcr redemption. A 
further appeal was brought to the Secretary of State in Council 
who reversed the decision of the Governor in Council. 


After various proceedings before the tribunals in Kathiawar, 
in which the plaintiff sought unsuccessfully to execute the decree 
of the Governor in Oouncil notwithstanding its having been reversed 
by the Secretary of State, he appealed to the Governor in Council, 
and asked him to order the execution of his own decree. By an 
Order of the 14th January 1904 the Governor in Council refused 
the application. And against that Order the plaintiff has brought 
the second of the present appeals, having obtained special leave 
to do so, granted upon the same terms as the leave granted in the 
first case. 


These two appeals were heard together. The question con- 
mon to both cases, and the only- question which has been argued, 
is whether an appeal lies to His Majesty in Council. And the 
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answer to that question depends mainly upon the true relation of 
the Kathiawar States and their people to the British Crown, and 
upon the nature and character of the control exercised by the 
British Indian authorities over the administration of justice in 
those States. 


Prior to the year 1802, Kathiawar consisted of a large number 
of States, independent of one another, each governed by its own 
Chief, but paying tribute in part to the l'eshwa and in part to the 
Gaikwar of Baroda. Itis necessary to review certain events that 
have occurred since that date, but they can be» dealt with very 
briefly ; the more so because Kathiawar in its relations with the 
British Indian Government has commonly been dealt with as a 
whole; and it maw beso dealt with on the present occasion, for 
the cases presented by the present appellants do not depend upon 
any circumstances peculiar to the particular States which, or 
whose rulers or people, are affected, or upon any consideration not 
applicable to the whole province. 


The time under consideration divides itself naturally into two 
periods, that of the Government of British India by the East India 
Oompany down to 1858, and that of the direct government by the 
Crown after that date. . 


The legal and constitutional position of the company during 
the former of these periods was established in a series of Judicial 
decisions, and was finally and fully defined in. The Secretary of 
State in Council v. Kamachee Boye Sahaba’, The company 
exercised a delegated sovereignty over the territories under its 
government, with all the powers in connection with the external 
relations of those territories incidental to the exercise of that sove- 
reignty, subject, of course, to such restrictions as were imposed by 
charter or by statute. 


It is obvious that the sovereign power thus delegated to 
the company could be exercised by it in India only through its 
agents and officers in the country. Before the Regulating Act of 
1773 (18 Geo. III. c. 63) the three Presidencies in India were 
wholly independent of one anothef; in the government 
of each, and in the dealings of each with the Native States 





1, TMI, A, 476, 
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in its neighbourhood, the company acted through its officers 
charged wth the administration of that Presidency. By the 
Regulating Act the Governments of Madras and Bombay were 
placed under the superintendence and control of the Governor- 
General of Bengal (since become Governor-General of India) 
and his Council, and close restrictions were placed upon 
their power of making war or peace or concluding treaties 
without the approval of the Central Government, Subsequent 
statutes expressed with greater clearness the subordination 
of the lesser governments, and repeated the restrictions upon 
the exercise by them of various sovereign powers. But sub- 
ject to that subordination and to those restrictions, those 
statutes never took away those powers, but,an the contrary, 
repeatedly recogpised their existence, And accordingly in 
The Hast India Company v. Syed Ally (1) this Board held that 
a treaty entered into by the Government of Madras, after 
compliance with the statutory conditions, was a valid exercise 
of soyereignty. It is well to notice this point, because much 
that has now to be considered has to do with the action of 
the Government of Bombay. And as no question has been 
raised as to the Bombay Government having at all times obtain- 
ed all necessary sanction, the distinction between the two Govern- 
ments need not be further noticed. 


By the Government of India Act, 1858, the delegation of 
sovereign power to the company was determined, and it has since 
been exercised directly on behalf of the Crown, in India (speaking 
generally) through the same authorities as before, in England 
through the Secretary of State, 


Under the sovereign power thus delegated for so long to the 
Company, and since 1858 exercised directly on behalf of the Crown, 
the British Empire in India has been built up. Under it new 
territories have been added to the actual dominions of the Crown ; 
and under it many and various powers, rights, and jurisdictions 
have been acquired and exercised over territories which yet remain 
outside the King’s dominions. Of the divers ways in which new 
lands have been bronght under the King’s allegiance it is unneces- 


(1) 7 M. 1, A. 656, 
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sary here to speak. As to the rights and powers of control posses- 
sed'and exercised over the Native States in India with the corres- 
ponding restrictions upon the independent action of those States, 
some, no doubt, are the necessary consequence ` of the suzerainty 
vested in the predominant power. Thus, as is recited in 89 & 
40 Vict. 40, the Indian States in alliance with the Crown, have 
«mno connexions, engagements, or communications with foreign 
powers.” But apart from and beyond the consequences, whatever 
they may be, flowing from this general source, rights of very vary- 
ing kinds have been established in co:.nection with the several 
States, They have different historical origins. The Indian Foreign 
Jurisdiction and Extradition Act, XXI of 1879 (following the 
language of the Imperial Act) recites that “ by treaty, capitulation, 
agreement, grant, usage, sufference and other lawful means the 
Governor-General of India in Council has power and jurisdiction 
within divers places beyond the limits of British India." And that 
Act proceeded to regulate the exercise of that jurisdiction so far as 
it was competent for tho Indian legislature to do 80, that is to say, 
so far as it affected persons for whom that legislature could make 
laws. The present cases are outside the scope of that legislation. 


Such rights over foreign territory differ not only in origin 
but in kind and in degree in the cases of different States ; so that 
in each instance in which the nature or extent of such rights 
becomes the subject of consideration, inquiry has to be made into 
the circumstances of the particular case. In accordance with 
this, in Muhammad Yusuf-ud-din's case (1), in which the question 
was as to the nature and extent of the railway jurisdiction vested | 
in the British Indian authorities within the dominions of the Nizam, 
the case was decided upon the construction of the correspondence 
in which the cession of the jurisdiction was embodied. In the 
present cases the inquiry isas to the relation of the Kathiawar 
States and their people to British India, and the character of the 
control exercised by the British Indian Governments over those 
States, and particularly with relation to the administration of Justice. 


It hes already been said that, prior to 1862, the numerous 
States of Kathiawar were independent’ of one another, but paid 
tribute in part to the Peshwa and part to the Gaikwar, 


(1) I L.B., 259,207; L. B. 241: A. 187. 
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By treaties of 1802 and 1817 the Peshwa’s rights were 
ceded to the East India Company. In 1820 the Gaekwar’s 
rights were ceded, 


What the nature of the power of the Peshwa and .of the 
Gaikwar was, regarded asa matter of right, and what therefore 
they ceded to the East India Company, was the subject of 
frequent and anxious inquiry onthe part of the Board of Directors 
- and the Government of Bombay, ‘but no satisfactory result was 
ever arrived at; and it would be almost hopeless at the present 
time to attempt to answer that question upon the basis of contem- 
porary evidence. Perhaps the whole truth is told in a sentence of 
a despatch of the Court of Directors of the 8th November 1831 :— 
“Tt can scarcely be doubted, however, that the rights of the 
Maratha Governments were whatever they found it convenient to 
claim and had power to enforce.” Their Lordships are happily not 
called upon to enter into any inquiry so difficult as this. The 
control of the British Indian Government over Kathiawar has been 
in operation without controversy for a very long series of years. 
And the nature and character of that control must be ascertained 
from the manner in which, and the principles upon which, it has, in 
fact, been exercised, The history of this is, therefore, of primary 
importance, 


. . in 1807, 86 & time when the rights of the Peshwa had been 
partially, but not completely ceded, and when those of the Gaikwar 
were still in full force, Colonel Walker was sent to Kathiawar for 
the purpose of putting an end, as far as might be possible, to the 
disorders prevailing in the province. In a later desputch of the 
Court of Directors, of the 15th September 1824, it is said: “The 
objects of the Company’s interference in Kathiawar in 18C7 were to 
induce the Chiefs to enter into a permanent engagement for the 
payment of the claims of the Guicowar Government" (the Pesh- 
wa’s tribute was ab that time farmed to the Gaikwar) without the 
periodical Mooluckgerry Circuit, which devastated the country in 
its progress and absorbed the tribute in its expense, and at the 
game tire to obtain security for the discontinuance of mutual 
aggression and. predatory excursions.” Colonel Walker brought 
‘abont a settlement to which the Gaikwar’s Government and.the 
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Chiefs were parties, of whichitis enough to say that it provided 
for a fixed tribute from each State, secured by a system of mutual 
guarantees, that tribute to be received by the Company which 
should account to the Gaikwar for what was due to him, for the 
cessation of the Moolackgerry invasions, and for the maintenance 
of peace and order between the States themselves. 


The next period which it is necessary to consider is 1819 and 

the few following years. The arrangements made by Colonel | 
Walker for securing the tribute had not been completely success- 
ful. Two different officers were instructed to investigate the con- 
ditions of the problem. Amongst the subjects of mquiry pres- 
cribed one was: “In whom do the Chiefs of Kathiawar conceive the 
sovereignty of their country to reside; in the Chiefs themselves, 
the King of Delhi, or the Governments to whom they pay tribute ?" 
with a number of other inquiries bearing on the same question. 
Reports were received, ihe Government of Bombay cxpressed its 
views, and the subject came before the Court of Directors in 1824, 
who in the despatch to Bombay already referred to of the 15th 
September 1824, dealt thus with the subject : “In your 49th para- 
graph, Colonel Wulker’s opinion that the Chiefs were otherwise 
independent, though paying aforced tribute, is questioned, and an 
inquiry is intimated into the general rights of the British and 
Gaicowar Governments over the Chiefs of Kathiawar. 
The right of preserving the peace of the country, which you 
assumed in paragraph 48, appears here to be questionable, and is 
made to rest on questionable precedents. If Colonel Walker acted 
on a supposed right, he did not thereby make it a real one. But it is 
at last doubtful if the Maratha Governments in point of fact ever 
claimed more than tribute. ‘here is no evidence that they ever 
interfered to maintain the peace of the country, or that they ever 
sequestrated talooks for means of tribute. The proposed inquiry 
must therefore resolve itself into this, whether we have derived 
from them the right of doing the same precise things which they 
did and nothing more, or the right of directing the same general 
power to different specific objects BOCOEGINE to the difference of 
our policy." 


In 1825 further difficulties had arisen, which the Government 
of Bombay dealt with as best it could; and on the 28rd November 
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1825 the Government addressed to the Court of Directors, a letter 
in which the constitutional position of Kathiawar was very 
cautiously dealt with. The reply to this and other letters was con- 
tained in a despatch of the Court of Directors of the 20th July 1890, 
in which they said: ‘‘ All the rights which we possess in 
Kathiawar were acquired from the Peshwa and the Guicawar, 
from the former by conquest, from the latter by mutual arrange 
ments. These rights we considered as limited to the exaction 
of & tribute with the power of taking such measures as might be 
essential to the security of that tribute. Beyond this we did not 
propose to interfere, and we determined to treat the Kattywar 
tributaries as independent chieftains entitled to the uncontrolled 
exercise of the power of Government within their own territories, 
and subject only to the obligation of not molbsting our subjects, 
our allies, or one another, and of paying the stipulated tribute to 
the Guicawar and to ourselves." 


By the year 1880, i& was found that disorders still prevailed 


in Kathiawar, due apparently to the weakness of some of the Chiefs, 


And the Bombay Government instructed the Political Commis- 
sioner to visit K.thiawar twice annually, and try persons guilty of 
capital crimes in the territories of those petty States whose Chiefs 
might be ioo weak to punish them. The Oourt of Directors iu 
1884 upproved this plan, adding: “ We are glad to find that it has 
the complete concurrence of the Chiefs themselves." 


In 1817, it appears that questions arose as to whether offences 
committed in Kathiawar by sepoysin the Company’s service, and 
by camp followers, were to be tried by Court-murtial as offences 
committed in foreign territory, and the decision of the Bombay 
Government was in the affirmative. 


In a despatch of the 8ist March 1858, the Court of Directors, 
referring to an opinion expressed by the then Resident of Baroda, 
said: '' We cannot dismiss the correspondence which has arisen out 
of these questions of jurisdiction without expressing our surprise 
that an officer in the high political position occupied” (by the 
officer in question) ‘‘ should have declared his opinion that the 
whole Province of Kathiawar, with the exception of the districts 
of the Gaekwar,is British territory, and its inhabitants British 
subjects. - l i s 
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In and before the year 1863, a further reorganisation was 
found to be necessary, and, as might be expected, the question as 
to the status of Kathiawar again arose. In 1863, the members of 
the Bombay Government, in carefully reasoned Minutes, main- 
tained the proposition that Kathiawar was British territory. The 
Government of India did not endorse this view, but in a despatch 
of the 14th April 1864 to the Secretary of State, while discussing 
the proposed new arrangements, they said: “The next question 
refers tothe law and the system which should be applied to 
Kathiawar. For the due solution of this question it is necessary 
first to decide whether Katteewar is foreign or British territory ; 
and until we receive ah expression of the views of Her Majesty's 
Government on the question discussed in our separate despatch, 
the law as at present in force must remain.” On the point thus 
submitted, the reply of the Secretary of State, in adespatch of the 
Sist August 1564, was this: “Ihave read with interest and 
attention all the arguments which have been adduced on either side 
by the several membors of the Government of India and of Bom- 
bay. Itis not necessary that I should examine in detail these 
contlicting arguments, or record an opinion with respect to their 
relative weight. It is sufficient to say that the Chiefs of Kat- 
teewar have received formal assurances from the British Govern- 
ment that their rights will be respected, and that the Home Gov- 
ernment of India, so lately as 1858, repudiated the opinion that 
the Proviuce of Katteewar was British territory, or its inhabitants 
British subjects." The arrangements then made will be considered 
later. 


During the period which, has hitherto been under considera- 
tion, and in subsequent years, the political control exercised over 
Kathiawar has been very complete, but it his been exercised in 
different degreesin different classes of Kathiawar States. The 
question of judicial administration will be more fully’ considered 
hereafter; at present it may be convenient first to notice a few 
other points. 


Tt has never been claimed that British-Indian law, as Buch, is 
operative in Kathiawar ; nor, on the other hand, have the Kathia- 
war States been included in the Scheduled Districts Act, XIV of 
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1874, which enumerates certain of the districts forming part 
of British India, out to which the general law is not necessarily to 
apply. The British Indian Legislature has never purporbed to 
legislate directly for Kathiawar or itsinhabitants, but, on the 
contrary, in the Indian Act, XX of 1876, it is expressly recited, 
with regard to an important territory in Kathiawar, that “ the 
British Government have exercised certain powers of Government 
over the said territory, but such territory has never been treated as 
being British territory, nor as having been vested ia the Hast India 
Company norin Her Majesty, the Queen of Great Britain and 
Ireland ond Empress of India, and the said Kathiawar villages 
have consequently never been subject to the laws in force in the 
Presidency of Bombay.” The Chiefs, at least in the larger States, 
have exercised the power of making laws efor their own sub- 
jects. The police administration has been in their hands. The 
general revenues have been received and applied by the Chiefs, 
and it appears from a work of high authority (6 Aitchison, pp. 
191 sqq.,) that in many cases the revenue is à sum many times as 
great as the tribute. 


As to the course pursued with regard to judicial administra- 
tion, it has already been stated that under the arrangement 
sanctioned by the Court of Directors in 1834, authority was given 
to the Political Commissioner to try persons guilty of capital 
crimes committed in States whose Chiefs were too weak to punish 
them. It may be added that ander that scheme sentences passed 
by the Political Commissioner were subject to the approval of the 
Bombay Government. 


In all subsequent arrangements, the first thing to be noticed 
is, that they were all carried out, nob by any legislative action, 
but by orders or resolutions of the Executive Government, a course 
of proceeding which was appropriate if Kathiawar was foreign 
territory, but quite irregular if it formed part of the dominions 
of the Crown. 


A fairly complete organisation of the Province was carried 
out in 1863. The general nature of that settlement is very con- 
cisely described in 6 Aitchison, p. 188: “ The Administration was 
reorganised by arranging in. seven classes all the Chiefs in 
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Kathiawar, and defining their powers and the extent of their 
jurisdiction. The country was divided into four districts, or 
€ Prants,’ corresponding to the ancient divisions of Kathiawar, and 
European officers were appointed to those districts to superintend 
the administration generally, and more particularly to try inter- 
jurisdictional cases and offenders who had no known chief, or who 
were ander such petty landholders as might be unable to bring 
them to trial.” 


Under the arrangement then made, modified as it has been 
in some respects by subsequ^nf orders, the Chiefs of the first class, 
who are not many in number but who rule over wide areas, can 
try any person excepi a British subject, even for a capital offence, 
without any permission from the Political Agent, and their civil 
jurisdiction is unlimited. The jurisdiction of the Chiefs in the second 
class, who also rule wide areas, is very nearly the same as that 
of those in the first. The chiefs in the third and the fourth 
classes have still very wide powers. These are much less in the 
following classes, down to the seventh in which the Chiefs have 
very trifling criminal and no civil jurisdiction. In the cases which 
fall within the power of the Chiefs their decision is final, and no 
judicial appeal lies to any British authority. 


“ British officers have been appointed to deal with the classes 
of cases withdrawn from the jurisdiction of the Chiefs themselves. 
Those officers and their tribunals are of three classes ; (1) Subordi- 
nate Courts—which need not be further noticed in dealing with 
these eppeals ; (2) Assistant Political Agents’ Courts; (8) The 
Oourt of the Political Agent. To the latter officer is attached a 
Judicial Assistant, whose Court forms part of that of his chief. 
The titles of the Political Agent and of the Assistant Political 
Agents have now been altered; but the change appears to have 
been only one of name, and need not be furtber noticed. The 
Assistant Political Agents have jurisdiction in all classes of cases ; 
bat an appeal lies to the Political Agent, who, according to ciroum- 
stances, hears it himself or refers it to his Judicial Assistant. 


The case that come before the Assistent Political Agents, 
and on appeal from them before the Political Agent, are divided 
into two classes, political and civil., This division has long been 
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maintained. It is clearly recognised in Rules laid down by the 
Governor-in-Council in 1874 and in 1883. A fresh set of Rules 
was issued in 1902 in which express instructions are laid down as 
to what cases should be regarded as political. In this the Rules 
seem, on the face of them, to go beyond their predecessors. But 
in the despatch of the 8th August 1902, which ‘communicated the 
new Rules to the Secretary of State, the Government of Bombay 
said ; * The Rules are simply an issue in authoritative form of 
existing orders, and contain no new matter" except certain points 
not now material. 


W hat is laid down in the Rules of 1902 is as.follows — 


2. The following snits should ordinarily be considered political — 


(i) Suits to which a Ohief of any of the first four classes is a party. 

(ii) Cases affecting the interest of the tributary Chief) of whatever class, in 
regard to sovereign rights, jurisdiction, tribute or allied payments, 
maintenance to members of the Chief’s family, compensation for injury 
done by outlaws or highway robbers, territory, boundaries, political 
status or prerogative. 


“ Es wtanation.—Olaims for inheritauce or partition of estates ın the families of 
Clefs t elow the fourth class should ordinarily be heard as civil suits, but this does 
oot include cases which raise the issue of aright of succession to a Chiefship to which 
jurisdi tionary powers are attached, or an issue of an inheritance to,«r partition of 
any estates in which a jurisdictional Chief or tribute-paying Talukdar hag an interest 
direct or indirect.” 

In political cases the Political Agent hears the appeals himself, 
Heis vo regard his function as “diplomatic or controlling,” and to 
dispose of the cases “as he thinks proper.” Civil appeals he is 
ordinarily to refer to the Judicial Assistant. 


i Of the two appeals now before their Lordships, the first arises 
out of a case classed as civil, the second out of one classed as 
political. 


From the Court of the Political Agent appeals lie, subject to 
certain rules, to the Governor of Bombay iu Council, And since as 
far back as their Lordships have been able to trace the matter a 
further appeal has been entertained by the Secretary of State in 
Council. 


The first ground upon which it was sought to maintain the 
competence of the present appeals was that the Province of Kathia- 
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Henvasud war is Birtish Indian tirritury, and its.people within. the King's 


Devohand 


v. 
Sakarlal 


IOhhotam Lal. 


Taluka of 


allegiance, and that un appeal lies frem the Courts of that. province, 
and form those within the King’s Dominions who -hear appeals 
from that province, as from ‘other Courts within British territory. 


In support of this contention reliance was placed, first upon the 
case of Damodhar Gordhan v. Deoram: Kanj! , the judgment in 
which was said to suggest an opinion that Kathiawar was British 
territory. It is true that there are passages in that judgment which 
may fairly be cited as favourable to the contention of the appellants. 
But in that case the question did not arise for decision, and 
their Lordships neither decided it nor expressed any opinion upon 
it: Nor were the materials for a decision which are now before 
their Lordships then before this Board. That case, too, was one 
between private persons, in which the Secretary of State was not 
represented. Reliance was further placed upon opinions expressed 
by persons of high authority to the effect that Kathiawar was 
British territory. But the opinions so expressed were overruled 
by higher authority. Stress was laid lastly upon the great extent 
of the control exercised by the British Indian Governments over 
the administration of the Kathiawar territories, which it was argued 
amounted to un actual assumption of sovereignty. 


On the other hand, there are the repeated declarations by the 
Court of Directors and of the Secretary of State that Kathiawar 
is not within the Dominions of the Crown. Those declarations 
were no mere expressions of opinion. They wererulings, by those 
who were for the time being entitled to speak, on behalf of the 
sovereign power, and rulings intended to govern the action of the 
authorities in India, by determining the principle upon which they 
were to act in dealing with Kathiawar. 

Those rulings have in fact been acted on Many and various 
as have been the forms of intervention by the British Indian 
powers in the affairs of Kathiawar, and large as has been the 
political control exercísed over the province, any assertion of terri- 
torial sovereignty has been avoided. No legislative power over it 
has ever been claimed. The intervention has never been carried 
further than was judged necessary, in the emergency, for the 
maintenance of peace, good order, and security. The position of 


L L.R.1 A. C. 822. 
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the Chiefs has always been respected ; and, at least in the case of Pinna 
Vcnar 


the more important among them, many of the functions commonly v. 
regarded as attributes of sovereignty have been preserved to them. S 

. The form adopted in establishing and regulating tribunals in the qr kae 
province has been that which was regular and appropriate if it was Kotda 
not British territory, but quite irregular and inapplicable if it was. Y 
And in the first of the appeals now before their Lordships Counsel sod 
for the Secretary af State disclaimed the view that Kathiawar is 


within the King’s dominions, and maintained that it is not 80. 


= Their Lordships are of opinion that Kathiawar is not, as a whole, 
within the King’s dominions, and it has not been shown, or 
indeed, contendad, that the particular territories out of which theso 
appeals arise are in a diferent position in this respect from the 
province generally. The first ground therefore upon which it has 


been sought to sustain these appeals fails. 


The second ground upon which it was sought to base the 
compétency of these appeals- was that, assuming Kathiawar not to be 
a part of the King’s dominions, stil] the Courts of the Assistant 
Political Agents, that of the Political Agent, and that of the 
Governor-in-Council, are all the King’s Courts, and that the deci- 
sions of those tribunals in the present cases were judicial decisions 
by those Courts and therfore subject to review by His Majesty in 
Council. 

In the Court of the Political Agent this contention was dis- 
posed of in the first of the present cases upon the short ground 
that the appellant is not 8 British subject, und that the right of . 
appeal to the King in Council “ is a birthright and appertains only 
to British aubjects, unless specially conferred by legislative enact- : 
ment. Their Lordships are unable to concur in the view thus 
expressed. They think that if a Court, administering justice on 
the King's behalf, makes an order, judicial in its nature, by which 
some one is unjustly and injuriously affected, the person aggrieved 
is not precluded from applying to the King in Council to redress 
his wrong merely by the fact that he is not the King’s subject: 


es like those now before 


The real question is whether in cas 
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the Governor in Council on appeal from those tribunals, is properly 
to be regarded as judicial or as political. And at this point a dis- 


_ tinction arises betweon the two cases under appeal: because the 


first of them has been disposed of as a civil, the second as a poli- 


tical case, 


As tothe cases classed as political, their Lordships think 
there is no room for doubt. The Rules issued from time to tima 
for the guidance of the Political Agent treat the disposal of such 
cases as falling within his “ diplomatic or controlling function,” 
and direct him to dispose of them “ as he thinks proper.” And «ll 
the other provisions relating to such cases indicate purely political 


and non-judicial action. 


The question relating to cases classed as civil gives rise to 
more difficulty, but, upon the whole, their Lordships are of opinion 
that no substantial distinction can be drawn for the present purpose 
between the two kinds of cases. 


There is not necessarily any inherent distinction between the 
nature of political cases and of those treated as civil. It depends 
in some cases solely upon who re parties to the suit. The two 
cases now before their Lordships illustrate this. The first of 
them was a suit brought to enforce a mortgage, the second was a 
suit to redeem a mortgage, yet one of the cases is civil and the 
other political, because in the latter a talukdar above the fourth 
class is a party. 


The Political Agent is empowered to transfer political cases to 
the civil class, and dispose of them as such, and this power he is 
encouraged, and indeed directed to exercise freely. 


The instructions from time to time issued by Government as to 
the disposal of cases suggests strongly that the exercise of juris- 
diction both by the Political Agent, and by the Courts below him, 
is to be guided by policy rather than by strict law. This is illus- 
trated by the notification of Government of the 22nd June 1900 
already referred to, on the strength of which the first of the pre- 
sent cases (a civil case) was decided. That notification appears to 
follow upon 2 series of earlier instructions substantially to the' 
same effect, It lays down that “ no suit shall lie against a tribu- 
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tary Chief or Talukdar, or against any sub-sharer of a tributary 
Chief or Talukdar, in respect of any debt contracted by the pre- 
decessor of such Chief, or Talukdar, or sub-sharer unless" one or 


.. Other of two conditions is complied with, one of which conditions 


is the approval of the Political Agent. In the grounds of appeal 
before their Lordships questions are raised as to the construction 
and effect of the notification just cited. But quite irraspective of 
those questions, there is no doubt as to its validity as a direction 
by the Execntive Government to its own political officers in a 
Foreign State, and it may be, used as an example of the kind of 
rules by which the exercise of jurisdiction is to be governed. 


The appeal from the Kathiawar Courts to the Governor of 
Bombay in Council might perhaps be regardéd as a neutral cir- 
cumstance. But the mode in which such appeals have been dis- 
posed of has been political rather than judicial. That disposal is 
described in a Minute (dated the 11th October !877) of the then 
Governor of Bombay, as being * donein the Political Department of 
the Government itself; that is by the Secretary to the Government 
in that Department under the responsible supervision of the Mem- 
ber of Council to whom... .....the Political business is assigned." 


The further appeal to the Secretary of State in Council is a 
fact of clearer import. In Lord Salisbury’s despatch of the 28rd 
March 1876, the practice of such appeals is dealt with as a thing 
at that date already fully established, and it continues to the pre- 
sent day in civil as well as in political cases. This system of appeal 
to the Secretary of State affords strong evidence that the intention 
of Government is and always has been that the jurisdiction exer- 
cised in connection with Kathiawar should be political and not 
judicial in its character. 


What occurred in and after 1876 points to the same conclasion. 


B ot 
ud 
o ` 
Sakarlal 
Ohhotam Lal. 


The State 
of Gondal. 


In the despatch of the 28rd March in that year, already referred | 


to, the Secretary of State, Lord Salisbury, suggested that 
an Aot should be passed, general in character but intended 
specially for the case eof. Kathiawar, enabling the Governor-in- 
Council, when dealing with appeals, to refer any state of facts 
or law to the High Court for its opinion. ‘The Bombay Govern- 


Hemehand 
Devohand 


Vv. 
Sakarlal 


Chhotan: Lal. 


Taluka of 
Kotdn 
Sangani : 
v. 
The State 
ot Gondal. 


182 THE MADRAS LAW JOURNAL REPORTS, —— [vOr. XVI. 


ment opposed the suggestion, & din an official letter of thé 22nd 
August 1878 stated their grounds of objection. After distin- 


‘guishing between “a system of Government according to the will of 
the ruler," and “a system of Government according to law,” it why 


said : " The cases which come before this Government for adjudica- 
tion are cases which have arisen in States still: administered on the 
former principle. Such cases can’ only be justly disposed of on 
principles of equity in the fullest sense of the term, and. not in the 
circunisoribed sense which is familiar to the practice of the High 
Courts; and sometimes consideration must be given to the political 
expediency which underlies the relation in which the Government 
stands to the protected States.” The objections so stated prevailed. 
In 1879 Lord Cranbrook renewed. the suggestion pi his predeces- 
sor, but effect has never been given to it. 


Their Lordships will humbly advise His Majesty that each of 
these appeals should be dismissed. ES 
A i ` 
There will be no order as to the coste of these appeals, 
Appeals dismissed. ` 
` » 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Davies. 


M. A. RB. A. R. Saminathan Chettiar and 


others eh see ‘aie .. Appellants* (Piffs. 
v. 1, 9 and 4). 
T. R. Swamiappa Naicker and others ... Respondents (1st 
defendant, Legal 
representatives 


of 2nd deft. and 
defts. 4 and 9). 


Interest in mortgage suits — Mortgage decrees—Üontraot rate wm" *- 2-37 wed for pay- 
vw 
ment in the decree. 


In awarding interest on the mortgage amount, the Court is not bound to award 
interest at the contract rate after the date fixed for redemption in the decroe up 
to the date cf actual payment. i 


Appeal from the docree of the Subordinate Judge's Court 
of Trichinopoly in O. 8. No. 65 of 1897. 


K. Brown and E. Stvarama Asyar for appellants. 


V. Krishnaswami Aiyar and K. Srinivasa Aiyangar for Ist 
appellant. 

Sir V. Bhashyam Asyangar and S. Srinivasa Aryangar for 
. 9nd and 8rd respondents. 
K. N. Aiya for 1st respondent. 
T. V. Gopalasami Mudaliyar for 9th respondent. 


The Court delivered the following 


JUDGMENT :—[Their Lordships after dealing with the other 
questions in the case thus dealt with the question the rate of interest 
to be allowed in the decree—ED.] 


The resultis that the amount due to the second defendant, the 
first mortgagee by the first defendant, was Rs. 1,97,1 15 on the 24th 
August 1897. He is entitled to recover this sum with interest 


—— a a a 
* A, No. 166 of 1901. 80th November 1905, 
A 


Saminathan 
Chettiar 


v. 
Swamiapps 
Naicker. 


Saminathan 
Chettiar 
Y 


Swami appa 
Naicker. 
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at 12 per cent, per annum with annual rests from the said date. 
The amount due to the plaintiff, the subsequent mortgagee, by 
the lst defendant was Rs. 20,452 on the Ist February 1897. He 
18 entitled to recover this sum with iuterest at 12 per cent. per 
annum with annual rests from the said date. The contract rate 
of interest at 12 per cent. will run np to the date of payment if 
payment is made before the date fixed in our decree for redemp- 
tion by the 1st defend nt, viz., the 1st of June 1900 and otherwise 
up to that dule. Subsequent to that dute the principal amounts 
mentioned above will carry interest at 6 per cent. till date of 
actual peyment, The question of what rate of interest should be 
allowed after the fixed fur redemption by the decree has been 
argued at length before us a.d the cases on the point including 
the Privy Council d&cisions in Rameswar Koer v. Mahomed Mehdi 
Hussein Khan! and Maharaja of Bhartpur v Rani Hanno Dess, 
have been brought to our notice * Wa are satisfied tl.at there is no 
authority muking it compulsory on the cou:t to allow the contract- 
date after that date. The principle applicable 18 in car opi sion correct- 
ly s'ated by Mr Justice Sh-pherd in Commercial Bank of India v. 
Áieendrulayya?. The judgment in S. A. No. 125 of 1899 on this 
court’s fi'e reported in Krishna Aiyangar v. Srinivasa Aiyangar* 
is not consistent with th t principle, and Mr. Justice Subrahmanta 
Asyar, a member of this Bench, who took part in it does not 
adhere to the opinion therein expressed and considers that the 
earlier decision of this Bench in Subbaraya Ravuthaninda Nainar 
v. Lonnusams Nadar, founded on previ»us decisions should be 
followed. [u the event of non-payment by the lst defendant on 
the date fixed for payment, the Ist mortgagee, the 2nd defendant, 
consents to the sale of the property free from his mortgage, 








4. 11M. L. 4.7, 


1, I. L.R., 28C. 89. 

2. LL R., 28A. 181. b. I.L B., 21 M, 864. 

3, I. L, R., 28 M. 637. mE 
*Seo also 18 M, L. J. 160 P, O.—E», ^ -` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. J ustice Moore. 


Mamidi Subbayya und another .. Appellants* (1 and 
2 Defendants). 
v. 
Mamidi Kondayya  ... me .. Respondents 


(Plaintif and 3 and 
4 Defendante.) 
Will—Capacity—Munor. l 

A minor cannot dispose of hig property by a wil. 


` 


Second appeal from the decree of the District Court of 
Godavari in A. 8. No 257 of 1902 presented ‘against the decree 
of the Court of the Additional District Munsif of Rajahmundry 
and Ellore in O. S. No. 323 of 1901. 

T. V. Seshagirs Aiyar for appellants. 

K. Subramania Saslrs for respondents. 

The Court delivered the following 

JUDGMENT :—It is contended that Narayanasami, though a 
minor, was capable of making a valid will. No authority is quoted 
in support of this contention, and we think that itis one that 
cannot be admitted. A minor cannot makea contract, grant or 
dispose of property that can be enforced during his life, und it is 
difficult to see on what priuciple bis disposition of property by a 
will to take effect on his death could be held to be valid. 


We dismiss the second appeal with costs. 


* S, A. No. 1057 of 1903, . Sth December 1906. 
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1N THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Charles Arnold White, Kt, Chief Justice, 
and Mr. Justice Moore. 


Kayyana Ohittemma and another _... Appellants* (Defts. 
2 and 3.) 


v. 


Doosy Gavaramma and others .. Respondents (Plf's. 
l and 2, Ath Deft, 
Legal Reyptiven, of the 
deceased let Respt:) 


Chittemma Limitation Act, Art. 11—Otvil Procedure Code, Ss. 278, 281, 288—** Investigation" — 

CM Payment after one year of the decree amount by third party mortgagee, effect of, on 

of the clatmant—C. Fy O. 8.18 —Res-judicata on a questton of lat.—Frior erroneous 
deciston—UContract Act, 8. 60— Voluntary payment. 


An order purporting to deal with tho claim on the merits is an order passed “un 
investigation.” 

An order under S. 281 of the Civil Procedure Code, to the effect “The 
sale seems to be collusive: claim rejected" is an order made after inrestigation 
within the meaning of $. 3,8; and consequently, & suit by tho party against whom 
the ordor was made is governed by Article 11 of tho Limitation Act. 


An order under S. 381, O. P. C., was made against the claimants—plaintiffs— 
in the case. More than a year from the date of the order, tho attachment was raised 
by payment by one of tho defendants in the present suit, who were mortgagoes in 
possession. 


Held, that the order undor S. 281, C. P. C., was conelusive against tho claimant 
even as between lum aud the defendants. 


Obiter :—A payment of the decree amount by any of the parties to the proceedings 
within one year from the date of the order under $s. 280, 281, 282; 
Civil Procedure Code, cannot preclude the party against whom tho 
order was made from bringing a suit after the year. 


Queere :—Whether it will make any difference if the payment is made by a 
siranger, not a party to the proceedings, 


A prior erroneous decision between the Parties on a question of law cannot have 
the force of res-judicaia if the prior decision was due to a misapprehension as to a 
general rule of law.t This rule is not applicable in a case where the prior deeision 
was as to a mixed question of law and fact, t. e., whether (as in thig case) an order 
was one passed on “investigation” within the meaning of B. 278, C. P. C., or not, 


* B. A. No. 1003 of 1903. . Sth December 1905. 


t An order rejecting a claim for failure to produce evidouce is on order after 
investigation. I. L. 2, 82 O. 537.—Ep, 


, ,,Asto when a prior decision on a question of law will operate as a bar by res 
judicata. See 15 M. L. J, 460 s. c. I. L. R. 28 M, 517.—Ep. 
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An.order' was passed against a olaimant under B. 278, Civil Procedure Code, Chittemma 
who objected to the attachment of certain properties. More than a year from the 
date of the order the attachment was subsequently removed on payment of the 
decree amount by one of the mortgagees in possession. The olaimant subsequently 
brought a suit for redemption of the mortgage. The District Munsif who tried the 
suit erroneously held that there was no order against the claimant passed on 
invostigation, that the suit by the claimant was not barred by reason of its being 
brought more than a year from the date of the order. He decreed redemption of 
two of the items and dismissed the suit as regards the othersas premature. The 
claimants brought the present suit for redemption of the other items. Held, that the 


prior decision was res-judicata as against the defendants and that tho plaintiffs were 
entitled to redecm. 


v. 
Gavaramma. 


Money paid by a person to raise an attachment to olear his own title to the 
property under attachment is money Voluntarily paid and is not sum paid for, or on 
behalf of the true owner ; and consequently such som cannot be recovered from the 
owner in a suit for redemption against the mortgagee who se pnid the amount 

Second appeal from the decree of the District Court of Gan- 
jam in A. 8. No.199 of 1902 against the decree of the Court of the 
District Munsif of Chicacole in O. S. No. 45 of 1901. 


V. Eamesam for appellants. 


P. Nagabhushanam and S. Gopalasamw Aiyangar for res- 
pondenis. 


The Court delivered the following 


JUDGMENT :—For the purposes of the questions we have to 
consider in this appeal the material facts are as follows :—In July 
1890 the father of the plaintiffs mortgaged certain lands to certain 
parties whose interest is now vested in the defendants. In July 
1895, the father executed and registered a sale deed by which he 
purported to scll thelands in question to the plaintiffs, the lands 
being in possession of the defendants under the mortgage of July 
1890. In O.S. No. 407 of 1895, a suit against the father, the lands 
were attached. The plaintiffs perferred a claim to the attached 
property. This claim was rejected by an order, dated Z2nd 
February 1596, made under S. 288 of the Code of Civil Procedure. 
In July 1898, the father purported to sell the lands to the defend- 
ants. In October 1898, when the property was put up for sale in 
execution of the decree in O. f. No. 407 of 1896, bhe late first 


defendant paid off the. amount due under the decree and the 
attachment was raised. 


The present suit is.a suit by the plaintiffs to redeem the lands 
in question, 
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RE The Court of First instance held thet the plaintiff's claim was 

Gavaramma, barred by article 11 of the Second Schedule to the Limitation Act, 
the plaintiffs not having brought a suit to establish their right to 
the property in dispute within one year from the date of the order 
made under S. 283 of the Code of Civil Procedure. The lower 
appellate Court was of opinion that the claim,was not barred 
inasmuch as there had been no “investigation” of the 
plaintiff's claim within the meaning of that word as used in the 
Code. We do not think the judgment of the lower appellate 
Court can be supported upon the ground that there has been no 
* investigation" of the plaintifi’s claim. The actual order was 
* The sale seems to be collusive; claim rejected." The District 
Judge observes, ‘* The sale in question was one by a father to his 
daughters and the Munsif may have thought from a glance at the 
sale deed that it was probably collusive.” 


Assuming this to have been so, we think it must be taken 
that there was an “ investigation” Within the meaning of this word 
used in the sections. 


It is not possible to define the amoant of inquiry which consti- 
tutes an “investigation.” If the order purports to deal with the 
claim on the merits, we think it must be taken that there has been an 
investigation. In thecase of Saradhi Lal v. Ambika Prasad! the 
Privy Council observe *. . - © « « * « . Tbe Code 
does not prescribe the extent to which the investigation should go, 
and though in some cases it may be very proper that there should 
be as full an investigation as if a suit were instituted for the very 
purpose of trying the question, in other cases it may also be the 
most prudent and proper course to deliver an opinion on such facts 
„as are before the Subordinate Judge at the time, leaving the 
aggrieved party to bring the suit which the law allows to him." In 
the case of Muntsami Reddiv,Arunachalla Reddi? in which the Court 
held there has been no investigation and consequently no order with- 
inthe meaning of the section,the claim was “practically withdrawn.” 
In the case of Pullamma v. Pradesham * the order was “there 
is nothing to show that the petitioner's lands have been attached,” 


— M oç oS 
1. I: L. R,, 15 C. 631, 8. I. L. R., 18 M. 816, 
2. I. L. R., 18 M. 265 7 
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and it was held there «as no order within the meaning of the 
section. In that case,the court held, in effect, that there was no 
occasion to investigate since there was nothing to show the lands 
had been attached. There does not appear to be any case in which 
an order which purports to be an adjudication on the merits of tho 
case, has been held to be not an order made after investigation 
within the meaning of the section, It was argued on behalf of tho 
respoudents that the decree of the lower appellate Court could be 
upheld upon the ground that the property not having been sold in 
execution of the decree, and the decree having been satisfied, the 
order was not conclusive as between the plaintiffs and the defen- 
dants. The argument was that the decree having been eventually 
satisfied there was no reason for the plaintiffs to bring a suit and 
the fact that it was not satisfied until after tle expiration of a 
year from the date of the order was immaterial. ‘The contention 
was that the order was only conclusive against the plaintiffs, if 
they failed to bring a suit so as to bar them from denying the 
right of the judgment creditor to sell the land which he bad 
attached and the right of a purchaser claiming through a sale in 
execution proceedings. The respondents relied on the observation 
in the judgment in the case of Umesh Chander Roy v. Raj Ballabh 
Sen. The observation is as follows :—“ The finding of the court 
in the executive departn ent that the sale was invalid, only meant 
that the sale was invalid, as against the judgment creditor, aud as 
against any purchaser who might purchase at a sale held in 
execution following that attachment. When the judgment credi- 
tor was paid off, he had no further claim. 


This observation must of course be read by the light of the 
facts of the case with which the learned judges were dealing. 
Secundam subj-ctam materiem. ‘che facts in that case are distin- 
guishable from those in the present case, first, on the ground thatin 
the Calcutta case the decree amount was paid off by the judgment 
debtor in the suit in which the decree was obtained and not, as in 
the case before us, by a third party to whom the lands were subse- 
quently conveyed. Further there 1s nothmg to show that in the 
Calentti case the payment-off was not made within a year from 
the date of the order dismissing the claim. 


I; L L. Ba 8 0. 279. 


Chittemma ' 
v. 
Gadaramma. 
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* Our attention was called to the other cases whore an order 
under 8. 283 of the Code of Civil Procedure dismissing a claim has 
been held to be not conclusive against the claimant. It seems to 
us that all these cases are clearly distinguishable. Inthe caso 
of Krishna Prasad Hoy v. Bipin Bihary Roy certain lands 
of which tke plaintiff was in possession were attached under a 
decree. He preferred a claim in the execation proceedings 
under S, 278 and the claim was dismissed by an order under S. 283 
of the Code of Civil Procedure. He at once paid off the decree 
amount and the attachment was raised. It was held that when the 
attachment was removed after the payment of the decretal amount, 
there was no longer any attachment or proceeding in execution in 
which the order could operate to the prejudice of the plaintiff and 
therefore there was no necessity for him to bring a suit to set aside 
the order. In that case the plaintiff by his own act within a year 
from the making of the order, got the attachment removed. This 
being 80, he could not be held to be under any obligation to bring & 
suit to secure the object which ho had already secured by paying 
off the amount of the decree. The principle of that decision is not 
applicable to the present case. In the casa of Ibrahimbhas v. 
Kabulabha?? the amount of the decree was paid off by the judg- 
ment debtor, Inthe case of Gopal Purushottam v. Bai Divals? 
the attachment was removed by the act of the judgment creditor 
who was the plaintiff in the suit. Having. removed the attach- 
ment by his own aot, he could not be heard to Say against the 
claimant (the defendant in the suit) because you did not bring a 
suit when your claim was dismissed, you are concluded from 
setting up title as against me. 


In the three cases just referred to, it is clear that the decree 
amount was paid off within a year fromthe making of the order 
under 8. 888 of the Code of Civil Procedure. 


In the first case of Umesh Chander Roy v. Raj Ballabh Sent the 
report does not state when the decree amount was paid off, though 
there is nothing to suggest it was paid off more than a year after 
the making of the order. In all the cases the decree was 
paid off by a party to the execution " proceedings—not as in 








1. 1. L. BR, 81 0, 238. 3. I. L. R., 18 B, 341. 
2. L L, R., 13 B. 72. 4 L L R. 8 0, 279. 
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the case before us, by a third party. It is not necessary for 
us, to-decide whether the fact of the money having been paid 
of by a third party would bea good ground for distinguishing 
the present case from the cases to which we have referred. We 
are of opinion, however, that the payment off not having ‘been 
made within a year after the date of the order, the order is conclu- 
sive as between the claimants (the plaintiff) and the defendants. 
To hold otherwise would lead to uncertainty of title and wonld be 
inconsistent with the policy of the legislature in prescribing a short 
period of limitation for suits by parties against whom an order has 
been made in claim proceedings. 


To hold that the right of an unsuccessful claimant to bring & 
suit remains in a state of suspended animatioa for an indefinite 
period after the expiration of a year from the date of the order 
against him liable to be revived at any moment by the payment 
off of the amount of the decree would lead to great inconvenience. 


On the facts of the case we are of opinion that the order 
under S. 288 was conclusive as between the plaintiffs and the 
defendant and the order of the lower appellate court cannot be 
supported on the ground that it was not. 


There remains the question of resjudicaía. If the plaintiff's 
claim in the present suit is resjudscata, we are of course precluded 
from giving effect to the view indicated above and we niust dismiss 
the appeal, The respondents (plaintiffs) say that their claim in 
the present suit is resjyudecata by reason of the decree in O. B. 
No. 89 of 1899. As regard this question the view of the District 
' Judge was that the claim in the present suit was resjudécata in the 
plaintiff's favour but he did not discuss the question at any length 
ag it was unnecessary for him to go into it since he allowed the 
appeal on other grounds. The parties to O. S. No. 39 of 1899 were 
the present plaintiffs and the present first and second defendants. 
The first defendant is dead. The present third defendant is the 
adopted son and the present fourth defendant is a party who claims 
as alienee from the third defendant. For the purpose of the 
question of reajudicata, we are of opinion that the parties 
are the same. In O.S. No. 89 of 1899 the plaintiffs obtained 
a decree for redemption of plaint items Nos. 1 and 2 in that 

B 


(1a v&rnmma. 
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suit. As regards items Nos. 3 to 5 in that suit, the suit was 
dismissed on the ground that on the construction of the mortgage 
deed the plaintiffs were not entitled to redeem these lands before 
the 18th July 1900. Items Nos. 3 to 5 in the suit of 1899 are the 
items which the plaintiffs seek to redeem in the present case. The 
appellants contend that the decree in O. 8. No. 99 of 1889 does 
not operate as resyudicata since it is an erroneous decision on a 
point of law and they rely on the judgment of this Court 1n the 
case of Parihasaradhs v. Chinnakrishna'. It seems to us that 
that case may be distinguished on the ground that the parties 
were not the same in the two suits; but however this may 
be, the judgment in that case appears to have proceeded on 
the ground that the decree relied on as resjudtcata was based 
on a misapprehension as to a general rule of law. 


In giving the plaintiffs a decree in O. S. No. 30 of 1899 as 
regards items Nos. 1 and 2 of thelandsin question, we do not 
think it can be said that the District Munsif was under any misap- 
prehension as to any general rule oflaw applicable to the case. 
The question he had to determine was a question of mixed law and 
fact as in the case of Pria Choudhurant v. Bhaba Gundari 
Detya’. 


The question was on the facts whether there had been an 
“investigation” within the meaning of the word as used in section 
288 of the Code of Civil Procedure. He was of opinion that there 
had not been and because he was of this opinion he gave a decree 
for the plaintiffs. The investigation was with reference to the lands 
amongst others which the plaintiffs seek to redeem in the present 
suit. We are of opinion that the question of the plaintiff's right to 
redeem the lands which they seek to redeem in the present suit is 
resjudicata by reason of the decree in O. S. No. 89 of 1889. The 
appellants have contended that if the respondents are entitled to 
redeem the lands in question they can only do so on payment in 
addition to the amount due under the mortgage of a sum of Rs. 
187-15-7. This was &sum paid by the appellants (defendants) 
in order to raise the attachments in O. S. No. 407 of 1895. This 
payment was made by the defendants “after the alleged sale to 





1. I. L. Ba 5 M. 309. 2. Ln L. Bs 28 C. 318, 
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them and it was made for the purpose of clearing their title under Chettemma. 
the sale deed to them. It was a voluntary payment and was not Govaremma. 
made on behalf of or for the benefit of the plaintiffs. We are of 
opinion that the plaintiffs cannot be called upon to pay this amount 
in their guit to redeem. We dismiss the appeal but without costs, 


— p ERREUR 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, Kr., Chief Justice, 
and Mr. Justice Benson. 


Rajaruthna Naidu  ... ' eee .. Appellant* in all 
(Plaintif). 
v. x 
Narasimhachariar — ... s .. Respondent (De- 


fendant in S. A. 
No. 275 of 1903). 
Principal and agent— Agency coupled with an interest—Revocability—Patta accepted Rajarathna 
from principal—Liability of tenant to agenti—Madras Acts—Rent Recovery Act. Naidu 
A power of attorney authorizing the agent to exercise the rights of the Shro- Warasimhae 
£riemdars under Madras Act VIII of 1865, when it is an authority coupled with a right, chariar. 
im irrevocable; and a tonant is not discharged from his liability to accept the patta 
from the agont by his having already accepted one from the shrotriemdar himself 
when he had done 80 with knowledge of the agent’s claim against the shrotriemdar. 
Second Appeals from the decrees of the District Oourt of 
Chingleput in A. S. Nos. 571 to 609 of 1902 presented against the 
decision of the Head Quarters Dy. Colleotor of Saidapet Division, 
in Summary Suit Nos. 57, 58, 68, 68, 70, 72, 78, 77, 78, 79, 81, 82, 
84, 87, 88, 89, 91, 95, 97, 108, 109, 112, 188, 184, 100, 120, 122, 
130,186, 187, 139, 141, 146, 149, 150, 151, 182, 158 of 1902. 


Mr. T. V. Seshagiri Iyer for appellant. 
Respondent not represented, 


The Court delivered the following 


JUDGMENT:—These are appeals from decrees of the Dis- 
trict Court of Ohinglepnt,dismissing suite under section 9 of Act 


VIII of 1865 for the acceptance of pattas. 


#9, A. No, 275 to 818 of 1903, Hth December 1904. 
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For the purposes of the point of law which was argued be- 


fore us, the following facts may be taken to have been found or. 
admitted. 


In 1898 the Shrotriemdar gave to the plaintiff a power of 
of attorney authorising the plaintiff to exercise the rights of the 
Shrotriemdar under the Act of 1865. This power, being coupled 
with an interest, was in law irrevocable. The Shrotriemdar pur- 
ported to revoke this power of attorney and gave notice to the 
defendants that he had done so, He then tendered pattas to the 
defendants which the defendants accepted. At the time the de- 
fendants accepted the pattas they were aware that the Shrotriem- 
dar’s right to tender the pattas was disputed by the plaintiff. The 
plaintiff subsequently presented pattas for the same fasli and the 
defendants refused to accept them on the ground that they had 
already accepted pattas from the Shrotriemdar. 


The question is whether the defendants are discharged from 


, their liability to the plaintiff by reason of their having already 


accepted pattas from the shrotriemdar. The District J udge 
decided the point in favour of the defendants upon the ground that 
as the relation of principal and agent existed between the Shro- 
trier sar and the plaintiff and the pattas tendered by the Shro- 
tøomdar had been accepted, the plaintiff was not entitled to tender 
second pattas by reason of the fact that theShrotriomdar had acted 
in contravention of the contract with the plaintiff in himself ten. 
dering the patta. On behalf of the defendants it was contended 
before us that the plaintiff's only remedy was to|sue the Shrotriem- 
dar for damages for having derogated from his own grant. We- 
do not think that this contention is well founded. It is not 
necessary for us to consider whether the defendants would have 
had a good defence if at the time they accepted the Shrotriemdar's 
pattas, they had been unaware that the plaintiff disputed the 
Shrotriemdar’s right to tender the pattas. There is no express 
finding on the point, but it seems clear to us (and the learned Vakil 
forthe defendants did not contend otherwise that when the 
defendants accepted the Shrotriemdar’s pattas they were aware that 
the right to tender the pattas was claimed by the plaintiff by vir- 
tue of the authority which had been given to him by the Shrotriem- 
dar, This authority was in law irrevocable, and this distinguishes 
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the present case from the class.of cases where payment to the 
agent has been held to bea good discharge. See for instance 
Fenning v. Bray’. 


The principle which governs the present case is thus stated in 
Story on Agency. In dealing with the exceptions to the general 
rule that the principal may sue upon a contract made by tho agent 
in the same manner as if he had personally made it, the learned 
author says :—Another exception is, where the agent has a lien 
or claim upon the property bought or sold, or upon its proceeds, 
which is equal to or exceeds the amount or value thereof; for in 
such & case (as we have seen), the rights of the agent are para- 
mount to those of the principal and the principal has no right 
to sue thereon, unless with the consent of the agent, and if he does 
sue, and the other party has received notice of the lien, the suit 
will be ineffectual, or at the peril of the party sued. If any other 
doctrine were to prevail, the right of lien of the agent might be 
defeated at the mere will of the principal.” 


No doubt the case of Eagleton v. The Hast India Railway 
Company*, to which oar attention was called on behalf of the 
appellant may be distinguished on the ground that there 
was an assignment of property, whereas, here, there was only 
an assignment of a right, but the basis of the decision appears 
to be that the defendants who had received notice from the party 
who had given the original authority to the plaintiff to take deli- 
very of the goods to give delivery toa person other than the 
plaintiff, were not discharged from liability to the plaintiff for the 

reason that the authority which had been given to the plaintiff was 
~ an authority coupled with an interest and was therefore irrevocable. 
See the passage in the judgment of Sir R. Couch on p. 601. 


As we think the learned judge was wrong in dismissing the. 


suits on the ground taken by him, we mustset aside his decrees 


and remand the cases to him for disposal on the other points in the. 


C&RBOR. 


Costs will abide the event. 


1, 2 Best and Sm. 602. 2, SB.L,R. 581, 
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IN THE HIGH OOURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmanya Aiyar and Justice Moore. 
Chinnasamy Reddiar and another... Appellants* (Plaintiffs). 


v. 
Krishna Reddy and others .. Respondents (Defend- 
ants 2 to 4). 


Chinnasamy Sale-deed—Sale with intent to defeat another's right to inherit after death of vendor— 


oder 


Krishna 
Reddy. 


Sham transaction—Constderation, who can question — Deea— Mortgage—Consiruc- 
tion—Redemption—Due date —Sutt, whether premature, 


A deed of sale executed with intent to defraud the next hoir to the property of 
her title to inherit tho same cannot be called a sham deed, and strangers to the 
deed cannot question the passing of consideration for the salo in a suit by the vendee 
for redemption. ; 

A usufructunry mortgage deed provided “I (the mortgagor) shall pay back the 
said amount within three years from this day (the date of the deed) and redeem 
the usufructury morigage deed, If I fail to pay at the prescribed time, yon shall 
receive the money from me in any Ans month and restore the said properties to me.’ 
Held on & construction of the deed, that the mortgagor can redeem at any time on or 
before the expiry of three years; and that the last clause in tho document only meant 
that the mortgagor cannot recover possession in any year earlier than June or July, 
as if he did so, he would be depriving the mortgagee of the crops grown by him in 


the year. 


Second Appeal/Irom the decree of Subordinate-Judge's Court 
of Negapatam in A. S. No. 868 of 1902 presented against 
the decree of the Court of the District Munsiff of Shiali in 


O. S. No. 124 of 1901. 


This is a suit for redemption. Second defendant is the mortgagee. 
Plaintiffs claimed title to the properties under & sale deed from the 
first defendant. The first defendant admitted pluintiff’s title, but died 
pending the suit. The fourth defendant, his daughter, was brought 
on the record as his representative. She contended.that the sale 
to plaintiff was a sham transaction intended to defraud her of her 
right of inheritance to the property. The second defendant also 
contended that no consideration was paid for the sale deed and that 
it was a sham transaction intended to defraud the fourth defendant. 
The appellate Court found that the sale deed to plaintiff was a 
sham intended to defraud the fourth defendant of her title to inherit 





#8, A, 68 of 1904. 16th February 1906, 
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the property after the life-time of the first defendant, Hence the ald 


second appeal. ' M 
l : Krishna 
The material portion of the mortgage deed ran as follows :— — Reddy. 


“I shall pay back the said amount within three years from this 
day and redeem the usufructuary mortgage deed. H I fail to pay 
at the prescribed time, you shall receive the money from me in any 
Ani month and restore the said properties to me." 


S. Srinivasa Aiyangar for V. Krishnaswami Atyar, and S. 
Srinivasa Atyar for appellant. 


K. Srinivasa Aiyangar for P. R. Sundara Aiyar, and T. V. 
Gopalasams Mudaliyar for respondents. 


The Court delivered the following 

JUDGMENT :—We cannot uphold the {nding of the lower 
courts that the sale deed Exhibit A was what they call, “a 
sham transaction” by which it is supposed, is meant a deed under 
which it was not really intended to transfer the property. No such 
caso was set up expressly by the second defendant and the contention 
urged before the District Munsiff was that the object of first de- 
fendant in executing the document was to deprive his daughter, the 
present fourth defendant of the property. If that were to be the 
motive which actuated the first defendant,it would follow that he had 
an intention of transferring the property to the plaintiff. In this view 
of the case, the question as to whether all the items of consider- 
ation set out in Exhibit A were actually paid or not is immaterial. 
We consequently must hold that Exhibit A was not anything that 
can be termed a sham transaction, that the effect of that document 
was to transfer the property to the plaintiff and that they are 
consequently entitled to bring this suit for the redemption of the 
property mortgaged under Exhibit I. 


It is, however, urged that the present suit was premature on the 
ground that it was brought less than three years after the execution 
of Exhibit I. Turning to the document we find it there provided 
that the mortgagor has the right to redeem the mortgage within 8 
years and we agree with the Subordinate Judge who held follow- 
ing the decision in Rose Ammal v. Eajaraihnum Ammal’, 
that the suit be held to mean that at any time on or before 
the 25th August 1902 the mortgagor can redeem. All that the 


1. I. L. E, 28 M, 89, 
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IAE further clause in the document to the offect that if the mort- 
v. gagor does not redeem up to that date, he can pay the mortgage 
"Reddy. amount to the mortgagee inany month of Ani Subsequently and 
l recover the property can be held to mean is that he cannot recover 

in any year at a date earlier than June and J uly, as, if he did so 


he would deprive the mortgagee of the crops grown on the land. 


We allow this appeal, set aside the decree of the Subordinate 
Judge and give the plaintiffs a decree for redemption on payment 
by them to the 2nd defendant of the mortgage amount. The 
usual decree under the Transfer of Property Act will be drawn up 
and it will be directed that the plaintiffs are not entitled to recover 
possession of the land before the end of June 1906. All the 
parties will pay their own costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar. 
Sayid Mahomed Ghous Saheb and another. Petitioners* (2nd 





v. & 3rd Ctr.-Ptrs.). 
Sayid Khadir Badshaw Saheb .. Respondent (lst 
Petitioner). 
Bayid Maho- Criminal Procedure Code, B. 145, cl. 1—Initial order—Grounds not stated e2pressiy— 
ns Reference to petition containing grounds—Sudstantial compliance. 
eb. 

v: Where the initial order made under 8. 145, Cl. 1, Oriminal Procedure Code, doeg 

Sayid Khadir 


Badshaw 206 state in express terms the grounds upon which the Magistrate is satisfied that a 
Saheb. dispute likely to cause a breach of the peace exists, but such grounds appear in the 
petition on which the order is founded and to which it makes reference and there 
is no denial of such grounds on the other side, there is a substantial compliance with 
the provisions of B. 145, CI, (1), Cr. P. C, 
Petition, under S. 439 of the Criminal Procedure Code and 
S. 15 of the High Court Aot praying the High Court to revise the 
order of the lst Class Sab-Divisional Magistrate of Chidambaram 
Division, dated 1st May 1905 in Miscellaneous Case No. 11 of 1905. 


P.8. Bwwaswami Asyar and N. Rajagopalachariar for peti- 
tioners. 

The Public Prosecutor (E. B. Powell) for the Crown. 

B. Brinivasa Asyar for V. Krishnaswams Aiyar for 1st 
- espondent. : 


* C. R. C. No. 266 of 1906. 8lst January 1908. 
Ü. B. P. No. 206 of 1906, 
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The Court made the following l | 7 ^ ^ Baytd Mahoe 
med Ghous 

ORDER:—Mr. Sivaswami lyer h.s drawn my attention to roni 
several decisions of the other High Courts in which it was pointed Byid Kh: dir 


Š uh M Badshaw 
out th:t an order passed under S. 145 of the Crimin |] Procedure — Sakeb. 


Code would be without jurisdiction if no preliminary order 
required by the section had been passed. On the other side the 
Public Prosecutor referred me te proceedings of this court at 
page 98 of Weir's Criminal Rulines, 4th Edition, which treats an 
omission to record such an order as an irregularity which would not 
affect the validity of the order if thereby the parties to the Pro- 
ceedings were vot prejudiced in properly placing their case before the 
court. Itis not necessary for me to consider the voint inasmuch 
as I find that the Magistrato did in fact recori an order in which 
he stated upon inform ition reccived by him and upon the peti- 
tion presented by one of the parties to the proceedings that 
there was a likelihood of a brench of the peace and called 
upon the person specified in the orde: to put in written state- 
ments a3 to their oclums respestively in regard to the question 
of posses-ion. No doubt he does not state in detail the grounds 
for the conclusion that there was a likelihood of a breach of the 
peace. But the fact mentioned in the petition referred to in the 
order, viz. that a gang of about 60 men had been brought from 
Tanjore, Trichinopoly and other places by the counter petitioners 
for the purpose of forcibly tiking possession was apparently not 
denied. The counter-petitioners did not allege that there was no 
likelihood of a breach of the peace, but put in written statements 
requesting the Magistrate to proceed under chapter XII cf the 
Code. In these circumstances, I am unable to accede to the con- 
tention that the order is invalid. In this view, it is not open to me 
to consider the merits of the order maintaining the senior widow's 
possession. The order, as I read it, is confined to immoveable 
property only. The petition is dismissed. 


150 THE MADRAS LAW JOURNAL RFPORTS. [vor. xvi: 


IN THE HIGH COURT OF JUD'CATUKE AT MADRAS, 
Present :—Mr. Justice Moore and Mr. Justice Sunkuran Nair. 


In S A No. 187 and 188 of 1902, 


Vanamamualai Bha-hyakar ... ... Appell«nt *(8rd Defen- 
dant) ,. 
v. 
Krishnaswami l'hathach -riar and others, Rcspondents( Plaintiffs 
| and Defendants 1, 2, 
Y ò and 6.) 


In 8. A. No. 269 of 1902. 


Krishnaswumi ‘hathschariar and 
others € a.o ... Appellante(Plaintcf/s). 


Ve 
Narasimha Thathachariar and others, Respondents — (Defen- 
dants 1, 2, 3, 5 and 
6). 


Vanamamalaj Religious Endowments— Suit by Dharmakartas (Vadagalais) for declaration of right of 


Bhashyakar 
v. 


Krishna- 
Rwami 
Thathacha- 
Tiar. 


management! and injunction restraining archakas of Tengalui sect from interfering 
with their management of Tengalat shrine—Issues, proper—Questien of ritual— 
C. P. 0., 8. 14 — Acquisition by piescriptson of discontinuance of established ritual 
— Ees judtcata, 


The plaintiffs (Vudagalais) sued for a declaration that they “ as Dharma- 
kartas of the Sri Devaraja Swami Temple and of the shrine of the Manay la Maha- 


‘muni (situate within the said temple Sri Devarajaswami) are en itled to the sole 


management and guperinterdence of the said sLrize of Mara ala Mahamani and of 
all ce,emories in tLe said shiine includirg the anı ual Tirunakshatram Othsavom 
and that the defenduts 9 to 6 (Aichakıs—Tengalais) are not entitled to put 
up pandals or do anything else independently of the plaintiffs in the ssid shrine 
either in conne tion with the annual Tirunakshntram or otherwise, and that the 2 
to 6 defendants be restrained fiom so acting independently and from interfering 
with the plaintiff's pei formance of their duties oz Chaimakartes ; that it Le declared 
that the defendants 2 to 6 nre not entitled to carry the idol of Maravala Mahsmuni 
in procession either in the prakaram of Sri l'evaraja Swami or outside the pr&karam 
during the Tirnuakshatrain Othsavam or oil erwise; und that the 2 to 6 defendants 
be restrained from carrying tho said idol in procession either during the approaching 
Tirunakshatram Othsavam to be held from the 21st instant or at any other time.” 


Held :—that in a suit by the Dbarmakartas for an injunction restraining the archa- 
kas from interfering with their 1ight of management of Manavala Mahamuni shrine, 


—— 


* 8. A. Nos, 137, 188 and 269 of 1902, ¿8rd January 1905, 
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the question as to what processjans the said idol ig entitled does not arise; and Vanamamalai 
that if the Dharmakartas do not carry ont the worship in accordance with established Bhashyakar 
usage, the proper course is fo the defendants or other perons interested in such Krishna- 
worship as worsh'ppers of the said ido’ to proceed nnde" the Religious Endowments swami 


Act, S. 14 or 8 539, Civil Procedure Code. rica 


Moore, J. :—A Civil Court cannot ndjudicate as to the rights, processions, cere- 
monies, &o.,to which any shrine or ids] may be entitled. 


Per Sankaran Natr, J. :— 


Whether any decision on the matter of process on between the Dharmnkartas 
(Va: ngalaig) aud the Archakas (Tengulais), alone could Lo binding as between the 
Vadagalais and Tengalais or any other persons interested in the form or mode of 


worship in the temple :—Quere. 
« 
Whether any decision aa (o the ritual iu a temple arrived at for the purpose of 


giving a particular relief in a suit can be said to be a decision of a competent -ourt 
80 ag vo bird the parties in subsequent suits based on a different cause of a tion or 
for a different relief :—Queazre. 


Whether, in csse the carrying of the idol in procession formed part of the publio 
worship in the temjJe or was in accordance with established usage, the Dhurmukartas 
can set up their own breach of trust in not so oairyirg the idol in procession as 
giving them a presctip ive right in the discoutinuance L— Quare. 


The question in all euch cases is whit isthe established usuge, and in the 
absence of any such usage what is the worship presoribed in the Sastrus. Absence 
of any procession for ® l ng per od of time mug be evidence and even strong and 
conclusive evidence against such usage, fora usage however well established mas 
be discontinued by a community interested in the trust or in the continuance of the 
usage. But no such discontinusno: can be implied where the Dharmukartaa, 
members of a hostile sect, discontinued t and the «liscontinuance, far from leing 
acquiesced in by the community interested in the wo.ship, was immediutely chal- 
lenged as a breach of trust. 


Second appeals from the decrees of the District Court of 
Chinaleput in A. 8. ^os. 190 and 191 of 190! presented ag inst 
the decree of the Court of the District Munsif of Coujeeveram 
in O. S. No. 744 of 1827. 


The facts appear fully from the judgment of Sankaran Nair, J. 
T. V. Seshagiri Aiyar for appellant. 
V. Krixhnaswamt A-yar, and S. Srinivasa Atyar for V. V. 
Sriniva:xa Aiyangar for respondents. 
The case coming om first for hearing before their Lordships, 
Davies and Sankaran Nair, JJ. 


swami 
Thathacha- 
riar. 


"n 


152 THE MADRAS LAW JOURNAL EXPORTS. [Yor, XVI, 
The Court delivered the following 


JUDGMENT :— Before disposing of these second appeals, we 
will ask the District Judge to return a finding on the merits of the 
dih issue, (which was as to whether the idol of Manavalamamuni 
was entitled to any procession) which the Munsif found in favour 
of the plaintiffs. Fresh evidence may be taken. 


The finding should be submitted within 5 (five) weeks from 
this date. Ten days will be allowed for filing objections, 


In complinnce with the above order, the District Judge submitted 
a finding which ran as follows: “My finding accordingly is that ac- 
cording to the long usage and custom of the temple, Manavala Maha- 
muni a Parathantra Bakte is entitled to a visit from Devaraja Swami 
on the evening of his Sathumorai day and to a procession through 
the prakarams with Devaraja tot! elatter'sshrine es far as the foot 
of the hill and back vo his shrine after Devar. ja is taken to his ahode 
in case there should be Ubayskars forthcoming, that he is entitled, 
if there are no Ubaynk'rs, to be taken in procession alone on the 
morning of that day to Devar.iqu's shrine and back to his own after 
receiving due honors, that he is entitled to be taken in procession 
to Levaraja's shrine on the lst day of the P. galpathu, and to 
remain there for 1U d iys, that he is entitled to be tuken to his own 
shrine in the morning and beck to Devaraju’s in the evening, should 
his Thirunakshatr.m fall on any day during this period, that he is 
entitled to be taken in } recession to the Kottai Mant pam and b. ck 
to his shrine after receiving herours on all the 10 nights of the 
Rapathu festival and that he is not entitled to : ny other street or 
prakaram procession independently of Devaraja Swami. It is 
unnecessary to state thut this finding does not touch his rights to 
proces-iens within his own shrine or to the pardal in front of 
his shrine during the first 9 days and 11th day of his Thirunaksha- 
tram festival when he is said to be taken to and fro also within the 
pandal as these are matters outside the sccpe of the enquiry 1 have 
been called upon to make. I make express men'ion of these facts 
because there is some evidence let in as to what is being done 
during the first 9 days and the 1ith day of the festival and Mana- 
vala Mahamauni’s shrine being inside Devaraja's temple, ıt might 
perhaps be contended that my finding embraced the question of | 


3 ` 
^ 
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procession in his own shrine also. I would respectfully suggest Vanamamalai 


with a view to prevent future disputes that cleur and strict rules be 
embodied in the decree as to how the trustees should act in the 
matter of the management of festivals, etc., of the Manavala Maha- 
muni's shrine, since their right to control and manago it has been 
upheld instead of leaving the matter to their unfettered discretion 
and thereby givi: g opportunities for the Archakas and Paricha- 
rakas to complain rightly or wrongly every now and then ” 


The District Judge had also found that the idol was not 
carried in procession after 1852 except for the short period be- 
tween 1892 and 1897. 


These second appeals coming on for final hearing, the Court 
delivered the following s 


JUDGMENTS :—Moore, J.:—There is a preyer in the plaint 
"that it be dectared that defendants 2 to Ó are not entitled to carry 
the idol of Manavala Mahamuni in procession either in the prakaram 
of Sri Devaraja Swami or outside the prakaram during the Jiuu- 
nakshatram Othsavam or otherwise, and that defendants 2 to 6 be 
restrained from carrying the said idol in procession either during 
the approaching Thirunakshatram O-hsvam to be held from the 21st 
instant or at any other time.” ‘The following is the issue (7th) 
framed with the view of adjudicating on the question whether the 
plaintiffs were entitled to this declaration or not :—“Is the idol of 
Manavala Mahamuni entitled to procession in the prakarains of 
Devaraja Swami or in the street during the Thirunakshatram 
festival or at any other time". Mr. A. C. Tate, the District Judge, 
before whom the appeal in this case came on in the firat instance 
dealt with the 3rd, 7th end 8th issues in paragraphs 14 to 17 of his 
judgment. He failed, however, to record any clear and distinct 
finding on the 7th issue and accordingly the Bench before whom 
this Second Appel came when first posted for hearing called on 
him to “return a finding on the merits of the 7th issue which the 
District Mansif found in favour of the plaintiffs.” Fresh evidence 
was allowed to be taken. The District Judge, Mr. T. M. Swami- 
nadha Aiyar, on receipt of this order went fully into the question 
referred to him and has sent up his finding here. In paragraph 18 
of this findiug he has set out iníull detail the several processions, 
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‘Vanamamalai ceremonials, &c., to which it had, in his opinion, been established 


Bhashyakar 
-Y. 
Krishna- 


swami 
"'hathaocha- 
riar. 





Moore, J. 


that Manavala Mahamuni was entitled It appears to me that the 
7th issue has been framed and the enquiry of the District Judge, on 
that issue having been sent down to him for & trosh finding, has 
been held under a complete misapprehension of thu powers of a 
Civil Court. It cannot of course be seriously maintainid for a 
moment that any Court can adjudicate as tothe rights, pro: essivns, 
ceremonies, &c., to which any shrine or idol may be entitled. The 
present suit is one between the Dharmakartas and the Archakas 
and Parichniakas of the Pevara;a Swami temple at Conjeeveram and 
all that the courts can do in the suit is to adjudicate as to their 
respective rights in so far as they arise for decision in the case. ‘Ihe 
finding of the District Judge, Mr. A. C. Tate, on the 10th issue as 
set ont in paragraph 19 of his judgment is embodied ın his decree 
drawn up in Appeal Suit No. 191 of 1900 presented to him. Through 
some mistake a separate decree has been drawn op in app.al suit 
No. 190 vf 19€0 presented to Mr. A. C. ‘late. his of course 
should not have been done. "lhere should have ben only one 
decree in which should have been embodied all the directions 
passed by the Dis'rict Judge in disposing of all the appe ls pre- 
seuted to him against the decree of the District Munsif iu O.S No. 
744 of 1897. In this decree in. Appe l Suit No. 191 of 1900 Mr. 
A. C. Tate modifies the decree of the District V ausit to a very 
considerable extent and the effect of the District Judge’s decree 
is co give the plaintiffs the relief that they asked fo: in the plaint 
except in so far as the prayer in the last paragraph ‘that it be 
declared that the deferdants 2toGure not entitled to carry the 
idol of Munavala Mahamuni in procession either in the prak ram 
of Sri Devaraja Swami or outside the prukaram durirg the Thiru- 
nakshatram Othsavam or otherwise and that the 2 to 6.defendants 
be restrained from carrying the said idol in procession e'ther 
during the approaching Thirunskshatram Othsavom to be held 
from the 21st instant or at any other time" is concerned. Iam of 
opinion that this decree should be upheld and that all these r pp: als 
should be dismissed. Mr. A C Tate in his decree declires that 
the plaintiffs as Dhurmakartas are entitled to make all arrange- 
ments for- patting up and ‘taking down pandals in Manavala 
Mahamuni’s shrine, that the defendants are not entitled to act 
independently of the pluin,iffs in the matter of putting up and 
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taking down such pandals and that the defendanta should be pd 
restrained from interfering with the plaintiffs in making such s 
arrange ents independently of the defendants if they consider it jid 
advissble to do so. [Itis admitted that tbe plaintiffs are the Dhar- Tn 
mnkartas of the templo and that, as such; all the rights and duties 
connected with the management of the temple and the shrines con- Meere 4. 
nected therewith devolve on them, uch being the case, it follows, 

as a m-tter of course, that the plaintiffs are entitled to the decla- 

rations just set out. The further declarations prayed for in the 

plaint and allowed to some extent by the District Monsif as set out 

in his decree hut disallowed by the District Judge relate to the 

carrying of the idol of Manavala Mahamuni in procession either 

inside or outside the prakaram of Sri Devaraja Swami during the 
Tironakshatiam O hsevam. The District Jadge, Mr. A. C. Tate, 

has, 1 think, rightly refused to give any declaration as to these 
processions. The question as to the processions in which this so 

called idol should be carried and the manner in which these pro- 

cessions should be conducted is not one which in reality arises 

between the present plaintiffs and defendants. The persons 

mainly interested in these processions and other ceremonials are 

the worshippers at the shrine of Manavala Mahamun and itis 





inipossible to hold that the defendants in any way represent these 
worshippers. Ifthe worshippers or any of them feel themselves 
aggrieved by the manner in which the processions connected with 
this shrine or so-called idcl are carried out by the Dharmakartas 
they have the r remedy » nder. Act XX of 1863. These are ques- 
iicns that cannot be decided in the present suit between the 
Dharmakurtas aud certain tempie servants. 


There three eppeals: re dismissed, but there will be no orders 
as to costs as the Dharmakartas and the defendants seem equally 
to blame ior these unfortunate and foolish disputes which have 
worked so much injury to the temple for mary years past. There 
will be no orders us to the Memorandum of Objections. 


Sankaran Nair, J.:—In S. A. No. 187 of 1902. 


Within the precincjs of the Devareja Swami temple at Con- 
jeeveram, there are various smaller shrines, one of them devoted 
to the eee of Manavala Muhamuni, a Tengalai Saint. The 


Vanamamalai 


Bhaghyakar 
v. 
Krishna- 

swami 


Thathacha- 
riar. 


156 THH MADRAS LAW JOURNAL REPORTS, [voL, xvi. 


plaintiffs are Vadagalais and Dharmakartas of the Devaraja Swami 
Temple, the defendants being Tengalsis and Archakas and Pari- 
charakes of the Manavala Mahamuni shrine. As might be expect- 
ed, the parties | ave been disputing about their rights at least ever 
since 1852. The rights of the defendants to the Archaka and 
Paricharaka miras, and in that capacity to the custody of tne idol 
and of the shrine of the Manavala Mahamuni, to perform the 
pooja according to custom, to receive the daily and special offerings 
from the main temple have been established as against the plaintiffs, 
the Dharmakarthas, in O. S. No. 120 of 1852 (Exhibit I[); and 
they have been accordingly recovering from the defendants through 
Courts the allowances due to them for the performance of the 
annual Tizunakshatram festival of Manavala Mahamuni (Exhibits 
XXV, XXIX aud XLV). The Dharmakartas appear to have 
unsuccessfully claimed possession of the idol in a subsequent suit 
in 1872 (Exhibits XI, XJI, XIII). 

The decree passed by the District Munsif aud confirmed by the 
lower appellute Court runs thus :— 


* This Court doth declare that plaintiffs, as trustees of Sri 
Devaraja Swami temple of Conjeeveram and of the shrine of 
Manavala Mahamuni situate in the said temple, are entitled to 
the management and superintendence of the said shrine of Mana- 
vala Mahamuni subject to 2nd to 6th defendants’ mght to worship 
the idol of Manavala Mahamuni in the said shrine and to conduct 
all ceremonies and festivals in the said shrine including the annual 
Tirunakshatram festival according to the usage of the shrine ; and 
this Court doth further declare that the defendants 2 to 6 have no 
right to carry the idol of Manavala Mahamuni in procession outside 
its own shrine, that is io say, either in the prakaram of Devaraja 
Swami Temple or outside the said prakaram, during the annual 
Tiranakshatram festival, or at any other time; and this Court doth 
order and decree that the defendants 210 6 be and they hereby 
are restrained from carrying theidol of Manavala Mahamuni in 
procession outside its own shrine, é, e., either in the prakaram of 
Devaraja Swami Temple or ontside the said prakaram, during the 
annual Tirnnakshatram festival or otherwise; and this Court doth 
further order and decree that the plaintiffs’ suit in other respects 
be,.and the same hereby is, dismissed and that the parties do bear 
their costs.” 


£ 
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The Dharmakartas are undoubtedly entitled to the sole man- 
agement and to the superintendence of all shrines within the temple 
precincts and of all ceremonies or festivals which have to be carned 
out in accordance with established usage; and it 18 the contention 
of the defendants that being Vadagalais themselves, the Dharma- 
kartas have intentionally and in breach of their duty failed to curry 
out the established worship of their Tengatai Manavala Mahumuni 
deity, in omitting to carry the idol in procession on certain specified 
ocoásions. This was the question raised by the issues and dealt 
with in the judgments of the lower courts and argued before Mr. 
Justice Davies and myself. In his first judgment the District 
Judge found that the idol of Manavala Mahamuni was carried in 
procession only from 1892 to 187 and this would not create a 
prescriptive right. It a; p ared to me that the question was not whe- 
ther any right was acy tired by prescription. 1 he proper persons to 
carry out the processions being the Dharmakartas themselves, I 
considered it very doubtful whether they could contend that, if the 
procession of the idol formed part of the public worslip in-the 
temple or was in accordance with established usage, a breach of 
trust on their part in not carrying outsuch proces-ion for some 
time could justify them in really altering the worship. 


The lower Courts had also decided that the question as to 
the procession was res judicata. Here again it appeared to me 
that two considerations were ignored. The Dharmakartas them- 
selves, and not the Archakas, represented the idol. It was doubt- 
ful whether any decision between these two alone could be binding 
as between the Vadegalais or Tengalais or any other persons 
interested as to the form or mode of worship in the temple. 


There was also another question that had to be considered. 
The question whether certain procession had to be carried out ina 
temple asa part of the worship therein was nota question-of a 
civil, but of a religious nature, and it has to be decided with refer- 
ence to considerations and arguments with which our Civil Oourta 
are ordinarily unfit to deal;' and a decision therefore of such a 
question by a Civil Court for the purpose of granting any relief 
can hardly be said to bea decision of a competent -Court so as to 
‘ind the parties in subsequent suits based ona different cause of 
action or fora different relief. But at the same time to decide 
otherwise would involve serious consequences. -2 

p 


Vanamamalai 
Bhashyakar 
v. 
Krishna- 
‘swami 
Thatbacha- 
riar. 


Sankaran 
Nair, J. 
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Vanamamalai Further, to decide the question of res judicata it was also 
‘Bhashyakar . , : : 
v necessary to ascertain fully the rights asserted and proved in this 


Krishna- case on behalf of the Tengalai community to see how far those 


ewami 
ne rights have been adjudicated upon. 
Sankar For these reasons, I agreed with Mr. Justice Davies in holding 
aran 


Nair, J, that the District Judge should be directed to ascertain the material 
facts and return a finding on the 7th issue. 


The Judge hns now returned a finding which shows on what 
occasions and through what routes the idol ought to be taken out 
in procession. He practically finds in favour of the defendants as 
far as the processions within the temple walls are concerned. This 
finding is objected to on the ground that it is based upon what 
was the practice before 1852, the copper idol having disappeared 
in that year being thrown into a well and recovered and restored 
to its proper place only in 1875, the processions themselves having 
been resumed much later and not having continued for a suffi- 
ciently long period to confer a right by prescription. 


I have already stated that it is very doubtful whether this is 
any right to be lost or acquired by prescription. The question 
simply being what is the established usage in the temple, or in the 
absence of any such usage, what is the worship prescribed by the 
Shastras. Absence of any precession for a long period of time 
may be evidence against such usage. It may also be strong 
evidence, perhaps conclusive algo, of its discontinuance or cessation 
if the usage had existed before; for, itis now well established that 
a usage however well established, may be discontinued by the 
community interested in the trust or in the continuance of the 
usage, But no such discontinuance can be implied where, as here, 
the conduct of the Dharmakartas was challunged immediately as 
a breach of trust, and the community interested never acquiesced in 
it, but every effort was being made by them to restore the old 
practice. Whether the Dharmakartus at any rate, can be allowed 
to set up their own breach of trust for a long time to justify its 
continuance may well be doubted. These questions and the pleas 
of res judicata with reference to the observations already made by 
me have not been fully argued before us and without hearing 
further arguments I feel some hesitation in coming to any con- 
clusion. 
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But the second appeal can be decided on a ground raised now É pi 
for the first time by Mr. V. Krishnaswami Aiyar for the respon- ” ae 


dents. In the peculiir circumstances ol this case the question has 


swami 
been allowed to be rai-ed at this stage. Thathacha- 
T1ar. 
It ia contended that whether the idol of Manavala Mahamuni — 
Sankaran 


ought to be taken in procession or not, it lies with the Dharmakartas Nair, J. 
to carry out such processions ; the defendants have nothing to do 
with such processions, except as members of the Tengalai class, 
and the prayer in the plaint is confined to «n injunction to restrain. 
the defendants from interfering with the plaintiffs right as 
Dharmakartas to see that the worship is carried out, and therefore 
itis unnecessary to decide those questions in this suit which is brought 
to enforce the claims of the Dh-rmakartas as such again-t the 
defendants who are only temple servants. It isalso urged that if 
the Dharmakartas are nct carrying out the worship in accordance 
with established usage, the defendants or other persons interested 
must proceed under the Religious Endowments Act or Section 589, 
Civil Procedure Code, and that, in this case, it is unnecessary to 
decide and it ought not to be decided, whether the idol ought to 
be carried ont in processions, or when and on what occasions ; and 
it is also to be noticed that the Courts below have not declared the 
mode of worship by prescribing the occasions and the routes of the 
processions and only declare the plaintiff’s rights as Dharmakartas 
to superintend all the affairs and direct the defendants not to inter- 
fero in such management, This contention appears very reasonable. 
Otherwise,temple management will practically become impossible, 
and this is'also the only conclusion to be drawn from the unity of 
representation in the trustees themsoives of the conflicting inter- 
ests which I have already referred to in connection with the plea 
of res judicata and the acquisition of right by prescription. The 
decrees of the Courts below may be supported on this ground and 
the second appeal is therefore dismissed. There will be no order 


as to. costs. 
In S. A.ENos. 128 and 269 of 1902. 


For the reasons given in my judgment in B. A. No, 187: of 
1902, these second appeals are alao dismissed without costa. 


om * 
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` -JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.. 
= (ON APPEAL FROM THE MADRAS HIGH COURT.) 


| Present :—Lord Davey, Sir Andrew Scoble and Sir Arthur Wilson. 
— ^ Venganath Swaroopathil Valia Nambidi Avergal. Appellant*. 


v. 
("+ 'Olterakunnath e M Nambudris and 
others ' ZEE e ss Tm ... Respondents. 


Venganath C. P. 0, S. Gul— Leave | to appeal to Privy Counctl— Refusal of certificate—Reasons for 


Bwaroopathil ' - g i e recorded. 
Valla ejusal 0 


enel It would be convenient ifthe High Court when it refuses a certificate of leave to 


Oherakunnath appeal to the King in Council gives the grounds for such refusal. 
Nambiyathan j : . à 
Numbudris, . Their Lordships’ judgment was delivered by 


Lord Dávey. —''heir Lordships do not think that this is a cage 
in which they can ndvise His Majesty to grant special leave to 
appeal. Their Lordships desire to add that it would be convenient 
ii the High Court, on future occasions, in refusing a certificate for 
leavé to appeal, would be good enough to state the grounds on 
which they re it. 





JUDICIAL COMMITTEE OF THE PRIVY COUNCIL, 
(ON APPEAL FROM THE ALLAHABAD HIGH COURT.) 


Present :—Lord Macnaghten, Sir Ford North, Sir Andrew Scoble 
and Sir Arthur Wilson. 


^' Raja Balwant Singh m Tm e Appellant; 
E og, 
Amolak Ram and others... i -- Respondents. 


Balwant Interest—Mortgage decree—Oontract rate till date of rtm rivo of Property 
Bingh — : | Act, 8, 88. 


' — Contract rate of interest on à mortgage can be awarded on the principal til] date 
: of realization. 8. 88 of the Transfer of Property does not limit this power, Maharajah 
of Bhwratpur v. Rani Kanno Dae! followed. 


This question in this case was wheth er a Court can allow inte- 


rest; at the contract ra‘e till date of realization. 
ca ee ee 
* 15th February 1906. T 24th November 1908. 
1. 28 1, A. 85. 
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Their Lordships’ judgment was delivered by ~ + °' Dod ' Balwant ' 

Lord -Macnaghten.—This appeal is concluded by the decision Amolak 
of this Board in the case of Maharajah of Bharatpur v. Rani Bam., 
Kanno Dae’. . 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed, that the decree of the. High 
Court ought to be discharged with costs, and the decree of the 
Sübordinate Jüdge restored. The a will pay the cost 
of the appeal. 

Appeal allowed. 


[tcs d 


JUDICIAL:COMMITTEE OF THE PRIV Y COUNCIL. 
[APPEAL FROM THE CALOUTTA HIGH COURT.] 


Present :—Lord Macnaghten, Bir Ford North, Sir. Andrew 
Scoble and Sir Arthur Wilson. 


|. Gangamoyi Debi ... " " ^. Plaintiff—Ag- 
~ pellant.* 

v. 
Troiluckhya Nath Chowdhry and another  ... Defendants— 
Hespondents. 


Will— Proof of —Registration, effect of —Evidence to rebut pi lacs daa af genwineness— Gans nog 
Evidence as to reputation of deceased identifiers, 


d 
' Registration i is à Bolemn act, to be performed in the presenoo of a competent Ta cihya 


official nppointed to act as Registrar, whose duty itis to attend the parties during dhry. 
registration and see that the proper persons ure present and are competent to act, and  ' 

are identified to his satisfaction ; and all things done before him in his official capacity 

and verified by his signature, will be presumed to be done duly and in order. This 
presumption may, of course, be rebutted by proving that a deliberate fraud has been 
successfully committed upon the Registering officer. 


Evidence of the reputation of the identifiers of the T before the Registrar, 


who are themselves no more, as throwing a cloud of doubt onthe bonafides of the 
transaction, is inadmissible. 


Their Lordships’ judgment was delivered by 


Sir Ford North—-The only question to be decided on this, 
appeal is, whether the appellant’s husband, Brojo Nath Chowdhry, 


* 16th February 1906. — 
1.28]. A.95. 





. . 
r à r Aa , e 3 7 D = Nowe l 
T E J -ev -— «es fs tae! cake "i pe Ds deep do ozÀ o Ma E- deci di.) Cae 
" 


Gangamoyi 
Debi 


v. 

Troiluckhya 

Nath Chow- 
dhry. 
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who died on the 28rd of April 1867, died intestate, as the appel- 
lant alleges, or left a will, as the respondents contend. If he did 
make that will, the appellant is out of Court. The Subordinate 
Judge of Rajshaye decided in the appellant's favour, holding that 
the will was a forgery ; but the High Court of Judicature at Wil- 
liam reversed that decision, and dismissed the appellant’s suit 
with costs. 


Hari Nath Chowdhry, who married Raj Lakhi Debi, and died 
many years before 1867, left three sons, who succeeded to their 
father's property, viz. Brojo Nath Chowdhry, the appellant’s 
husband; Mathura Nath Chowdhry, who died about 1870, and 
whose sons are the respondents on this appeal; and Jadab Nath 
Chowdhry, who died before 1867, intestate and unmarried, where- 
upon his mother Raj Lakhi Debi succeeded to his share in the 
father’s estate. 


Brojo Nath Chowdhry resided at Sarippur or Kasimpur, in 
the district of Bajshaye ; but some months before his death he re- 
moved to Nattore, on acconnt of his health, and there he remained 
until he went to Rampura. There is no doubt that while at Nattore 
he was very ill, and ultimately his recovery was considered hope- 
less, While he was there, a cousin and great friend of his, named 
Girish Chunder Lahiri, who seems to have been ina superior 
station in life, and had received the title of Rai Bahadur—came 
over to Nattore, and took Brojo Nath Chowdhry back with him to 
his own house at Rampura, where he stayed till he died. The ap- 
pellant and one of her witnesses say the death was only two days 
after the removal; while two witnesses for the respondents put it 
at five or six days and 10 or 12 days respectively. The docter 
also who was called in at Rampura says he attended him for five 
or six days, and he saw from the first that the case was hopeless. 
On the day before his death, according to the respondents’ evi- 
dence, he went to the Registry Office, and there at 4 p. x. present- 
ed for registration the will in dispute. It bore his signature and 
seal, and was attested by five witnesses. Four of those witnesses 
died before the trial; but the fifth, the doctor of Brojo Nath 
Ohowdhry, was called as a witness. The execution of the Will 
was admitted by Brojo Nath Chowdhry, who was identified by. 
two witnesses, and then the will-was registered Hach of these; 
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four stages was verified by the signature of W. S. Wells, the Re- 
gistrar. This was on the 22nd of April 1867. The doctor says m 
his evidence that he signed this will in the presence of Brojo Nath * 
Chowdhry, and at his reqnest, after some discussion with him as to 
whether he should make a will or not. He thought he attended 
Brojo Nath Chowdhry for five or six days. He said that many 
other persons were present when he signed the will, but he did 
not know whether any other witness or the testator bad signed 
when he did. He also said that many respectable people came in 
to see the testator during the time of his attendance. The Sub- 
ordinate Judge declined to believe this witness because there was 
some doubt as to an apparent alteration in the date of his attesta- 
tion of the will, and the explanation he gave was not clear. But 
this is not wonderful, as the event had happen6éd 81 years before, 
and the High Court thought, and their Lordships think that the 
reasons for not giving weight to the evidence of this witness are 
quite insufficient. They see no reason to doubt his veracity. 


Another reason why the Subordinate Judge doubted the 
validity of the will was on the ground of the absence of any other 
respectable witnesses to it besides the doctor, and the probabi- 
lity that other persons were present who would have been more 
likely to be asked to attest it than the persons whose signature 
were affixed to it. But there is not one word in the evidence 
affecting the respectability and competency of the four attesting 
witnesses, all of whom were dead before the trial. 


Then the Judge also stated that “the general reputation of 
character which the two identifiers in the registration office enjoyed 
tended to throw a cloud of doubt upon the bona fides of the trans- 
action. Such evidence of the general reputation of the character 
of those persons (who are both dead) ought not to have been ad- 
mitted at all. Butit was admitted, and is insufficient to prove 
what it was said to prove. It would be waste of time to discuss 
it. But that the signatares of the identifiers were their true sig- 
natures was clearly proved. 


Then another circumstance relied upon by the learned Judge 
was “the untimely houf of registration at the registration office, 
. » . though the testator was so weak that he did not survive 
even 24 hours." Tho hour was 4 P. x. which prima facie’ is tiot 


Gangamoyi 
n 


E cys 
Nath Chow- 
‘dhry, 
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Pong unreasonable ; and if the evidence of the appellant is to be believed, 


v. 
Troiluckhyu 
Nath Chow- 


. dhry 


her husband had taken a much longer journey (from Nattore to 
Hampura) on the previous day without apparently being any worse 
from it. The appellant also says that on the day in question many 
gentlemen of the town came in and saw her husband. Then Lakhi 
Nath Mazumdar, who was at the Registry, says that he saw Brojo 
Nath Chowdhry arrive there in a palanquin to get the will regis- 
tered, and saw him sign and seal the registration, A little fur- 
ther on, he says that at the request ot Brojo Nath Chowdhry he 
came to see him at Rampura four or five days before his death ; 
that sometimes he was helped to sit up, and sometimes used to get 
and sit up himself unaided ; that on the morning of the next day - 
he told him a will had been executed, and showed him the will, 
but did not request him to be a witness; that for two or three 
days before his death he could at times get up and sit up unaided, 
but from one day before his death he lost the power of getting and 
sitting up unaided. Hoe was taken ina palanquin. The mukhtar 
Babus helped hiu to sit up, and he «at up and admitted the will. 
Then Iswar Chandra Ghose says that on the day just preceding 
his death, he saw him going out of his lodgings in a palki, with a 
view to go to the Court. This evidence would be quite sufficient, 
in their Lordships’ opinion, to answer the observations of the 
Subordinate Judge. But they desire to put the case ona higher 
ground. The registration is a solemn act, to be performed in the 
presence of a competent official appointed to act as Registrar, whose 
duty itis to attend the parties during the registration and sée 
that the proper persons are present and are competent to act, and 
are identified to his satisfaction ; and all things done before him in 
his official capacity and verified by his signature, will be presamed 
to be done duly and in order. Of course, it may be shewn that a 
deliberate fraud upon him has been successfully committed ; but 


„this can only be by very much stronger evidence than is forth- 


coming here. And this must be specially borne in mind, that no 
‘witness has been found who will say that the signature of Brojo 
Neth Chowdhry in the will and in the Registrar’s book is not in 
his handwriting. The contrary is expressly stated by Rakhi Nath 
Mazumdar, who adds that this signatures then in good health were 
better than bhese. The learned J udge did not believe this Wilness; 
por.that he was present at the time, upon the ground that if he 
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had been he would probably have been invited to attest the will ; Gangamoyi 
but this difficulty does not weigh much with their Lordships, i 


It is also suggested that Brojo Neth Chowdhry was presuma- = bry. | 
bly under the influence of his brother Mathura Nath Chowdhry 
and was very possibly induced by him tomake the will. This assum- 
es, of course, that it was executed by him. But this suggestion 
was not raised by the pleadings, and is entirely unsupported by 
any evidence, and need not be further considered. The will does 
not seem unreasonable fora gentleman in the position of Brojo 
Nath Chowdhry, and has a genuine look about it. The testator 
says that, considering the smallness of his property, he does not 
wish to adopt & son, and vests his property in his brother Mathura, 
that he may perform all ceremonies and maintain hjs wife during 
her life and his four unmarried daughters, and also give those 
daughters in marriage, and, if therë was any difficulty about living 
together, the appellant was to have from Mathura an allowance of 
Rs. 120 a year at the rate of Rs. 10 a month for her maintenance, 
which allowance Mathura should get after the wife’s death. He 
then added that he had married his eldest daughter and she was 
to have Rs. 48a year for her maintenance at the rate of Rs. 4a 
month, and he provided that if Mathura did not pay the allowances 
and daughters’ money then he charged them on his estate. Sub- 
ject to the above the estate was to go to Mathura. . 


But it is said that the will was suppressed and never acted 
on. This also is not in accordance withthe evidence. Ithas been 
proved that the allowance to the eldest daughter has always been 
paid; that the younger daughters have been provided for out of 
the estate on their marriages; and that the appellant also has 
been paid first Rs. 10, afterwards Rs, 15, and after that Re. 20 
per month, the reason for the increase being that she complained 
that her allowance was not sufficient, and some increase should be 
made. The Subordinate Judge said that the will was wisely and 
prudently kept dark, and that the fact that the appellant was 
paid twice as much as she was entitled to under the will showed 
that there was something rotten in the core of the will, and there- 
fore precaution was taken that the appellant should have no 
occasion to dispute it. Their Lordships deprecate this suggestion 
E 


166 THE MADRAS LAW JOURNAL REPORTS. [VON XVI. 


Gedgenoyi às not-supported by any of the proofs in the case; and have no 
v.. doubt, that the increase of allowance was made by Mathura at the 
Wath Chow. Suggestion of Girish Chandra Lahiri Rai Bahadur, for the reason 
dhry. — above mentioned. Excluding the evidence of the appellant, which 
the High Court declined to accept as reliable, there is no evidence 
that the appellant ever claimed any share in the income of the 

estate. 


Their Lordships are clearly of opinion that the decision of 
the High Court now appealed from was correct, and should be 
affirmed; and they will humbly advise His Majesty that this 
appeal should be dismissed. 


The appellant must pay the costs of the appeal. 
* 





JUDIOIAL COMMITTEE OF THE PRIVY COUNCIL. 
[APPEAL FROM THE CHIEF OOURT OF LOWER BURMA.] 


Present :—Lord Davey, Lord Robertson, Lord Atkinson, : 
Sir Andrew Scoble, Sir Arthur Wilson. 


Ismail Mussajee Mookerdum .« Plamntiff* (Appellant). 
v. 
Hafiz Boo m o .. Respondent (Defen- 
dant). 
Izmail Bonami character of deed, mainly a question of intention—Evidence—False recitals 
Mussa jeo Gf receipt of consideration—Contract ` Act, B. 16—Undus "influence— Mother. and 


Mookerdum — _daughter—Practico—Procedure—Hvidence on one issue not to be treated as evidencs 
: on other jons motin $8886, 
Hafs Boo, questi op 
` The question whether a transaction evidenced by a document is a benami one is 
purely-orie. of intention. 

Held ‘that though the fact that the purchase money for a purchase in thd 
name of the daughter was paid out of the mother’s estate ia,if taken by itself, evidence 
of the bemami nature of the purchase, yet the fact that the mother was prompted 
by hostility to hér son with a purpose of excluding him from inheritance showed that 
the transaction was not benami. 

‘Held also:—That a transaction which purported to be a sale the sale deed recit- 
ing & consideration far short of the actual value of the property and containing & 
recital that the same was received in advance while in fact ib was not paid at all, Was 
a gift with an imaginary consideration insérted in `a manner common in suoh transac» 
tions in India, 7 E: - : 

* 14th March 1906. 
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The mere relation of daughter to mother in itself suggests nothing in the way 
of special influence or control. 


Semble :— Where an igsue has been raised only on the question of mental incapa- 
city of a donor and evidence has been let in with reference to such issue, it is bad to 
consider that evidence on the basis of undue influence. l 


. Their Lordships’ Judgment was delivered by 


Sir Arthur Wilson.—The suit out of which this appeal arises 
related to certain transactions on the part of Khaja Boo, 2 Maho- 
medan woman, who died in the year 1900, at an advanced age, 
gaid to have been nineby years. : 


The transactions in|question took place in 1889. Khaja Boo 
resided at Rander near Surat,in the Bombay Presidency, but 
she and her family seem to have had connections of long standing 
with Rangoon, She had, at the time of the events hich have to 
be considered, one son, the present plaintiff, appellant, and one, 
daughter, the present defendant, respondent. With her son, whose 
antecedents were not good, she was on terms of bitter hostility, 
and much litigation had taken place between them. The daughter 
wasa married woman, whose husband resided in Rangoon, but she 
herself was living with her mother at Rander. 


Khaj& Boo owned a house in Rander, and two properties in 
Rangoon. One of the latter was the fifth class lot No. 27 in Block 
Cii, the other an undivided half share in lot No. 6in Block Hin 
Barr street, in which the other half share belonged to Adjim Has- 
sim Mookerdum, of Rangoon, the husband of Hafiz Boo. 


On the 19th January 1889, Khaja Boo executed at Rander 
a'power -of attorney in favour of two residents of Rangoon, Casim 
Hashim Baroocha and Ismail Ebrahim Munnee, which conferred on 
the attorneys very general powers to act on behalf of Khaja Boo 
in Rangoon, but nothing of great importance turns on this power. 


‘On the 12th February, in the same year 1889, Khaja Boo 
executed at Rander another power in favour of the same two persons 
by which in addition to & general authority to act for her she ex- 
pressly empowered her attorneys to deal with the two properties 
which have been mentioned? She authorized them to sell and, dis- 
pose of lot No. 27, and “to pay the sum realized from sach. salo to 


Ismail 
Mussa 
Mookerdum 


v. 
Hafiz Boo. 


Ismail 
Mussajoe 
Mooke um 


Ve 
Hafis Boo. 
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my daughter Hafiz Boo either in cash, or by purchase at her will 
and consent from the whole or part of the said sum, lands, houses 


and shares, . . . and to have the same transferred to the name 
of the said Hafiz Boo, her heirs and legal assigns.” 


As to the undivided half share in lot No. 6, she authorised her 
attorneys to obtain a partition with the owner of the other half share, 
and “to have my portion of the land, viz., 50 feet by 11 feet, with 
all buildings and erection thereon, at an estimated value of 
Hs. 10,000 (ten thousand) only, for the payment of which sum I have 
fully and finally arranged and settled here with my said daughter 
Hafiz Boo, to be wholly and absolutely transferred to the name of 
the said Hafiz Boo for the benefit of herself, her heirs, and legal 
assigns". : 

Of the two attorneys thus appointed the first, Cassim Hashim 
Baroooha, was & Man who appears to have carried on in Rangoon, 
on & considerable scale, the business of land management under 
powers-of-attorney from absent proprietors. So that there is 
nothing in the choice of attorneys either improbable or justly sug- 
gesting suspicion. 

The attorneys proceeded to act under the second power. They 
sold lot No. 27 and invested the proceeds, in part at least, in the 
purchase of several properties in Rangoon in the name of Hafiz 
Boo and presumably under her instructions. With regard to lot 
No. 6, they carried out the partition with the other part owner, and 
then executed on behalf of Khaja Boo a conveyance of her parti- 
tioned share to her daughter Hafiz Boo. The conveyance recited 
that Khaja Boo had agreed with Hafiz Boo for the sale to her of 
these premises for the sum of Rs. 10,000. It proceeded to say that 
Khaja Boo in consideration of the Rs. 10,000 of which the receipt 
was acknowledged, grants, assigns, and transfers the premises in 
question -to Hafiz Boo, her heirs, executors, administrators, and 
assigns, to hold them unto and to the use of the said Hafiz Boo, 
lier heirs, executors, administrators, and assigns for ever. 


On the 20th July 1889 Khaja Boo executed another document, 
by which she recited the two powers-cf-attorney which have been 
mentioned, acknowledged a variety of payments made by the attor- 


-_— = 


- — 
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neys, including the sum of Rs. 11,020, to Hafiz Boo (being the 
price of lot 27), and the payment to Khaja Boo herself of Rs. 298, 
at the time of the execution of the present deed, and proceeded to 
give an absolute release to the attorneys. 


It would seem from the evidence that the documents which 
have been mentioned were prepared in Rangoon and sent to Ran- 
der for execution. There is nothing, their Lordships think, to be 
surprised at in this. It seems a not unnatural course with regard 
to documents affecting a professional land agent carrying on busi- 
ness in Rangoon, and documents which were, in the main, to be 
acted on in Rangoon. 


The effect of these transactions was in substance that Hafiz 
Boo became possessed of nearly the whole of her mother’s Rangoon 
properties or their proceeds. The plaintiff admits that ata later 
period, after he had removed his mother to his own house he obtain- 
ed from her a conveyance to himself of her house at Rander. 


The plaintiff brought the present suit on the 25th February 
1901 in the Chief Court of Lower Burma. He made defendants 
first his sister, Hafiz Boo, and second and third the two attorneys, 
but the suit against the attorneys was subsequently abandoned. 
The substantial object of the suit was to invalidate and annul the 
transactions of 1889 which have been mentioned. 


The plaint alleged (paragraph 2) that atthe time of the occur- 
rance referred to. 
* the said Khaja Boo was suffering from dementia and was not in a fit state of mind 
to exeoute contracts or to manage her affairs, and upto the month of July 1898, the 
first defendant was residing with the said Khaja Boo, who was entirely under 
her dominion and control, and the first defendant, and, as the plaintiff believes, the 
other defendants were well aware of the mental condition of the said Khaja Boo.” 

The plaintiff prayed that the estate of Khaja Boo might be 
administered and the necessary accounts taken, that it might be 
declared that Khaja Boo was from a date prior to 1889 of unsound 
mind, that it might be declared that the sum of Rs. 11,250 received 
as the price of lot No. 27 belonged to Khaja Boo, that any pretend- 
ed gift of those proceeds to Hafiz Boo was invalid, and that the 
defendants were liable to account for those moneys, or their 
investment as part of the estate of Khaja Boo, and that the convey- 
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ance of lot No. 6 might be declared invalid, and the property 
declared to be part of the estate of K haja Boo. 


The defendant's Hafiz Boo, denied the allegation of the plaint as 
to Khaja Boo’s state of mind as did the other defendants. Issues 
were settled some of which must be mentioned. (1) Was Khaja 
Boo inan unsound state of mind during the year 1889 ? (2) Were 
the properties (those purchased from the price of lot 27) bought with 
funds belonging to the said Khaja Boo, and do such properties 
now form part of her estate? Was the conveyance of the southern 
half of lot No.6 by Khaja Boo in consideration of Ra. 10,000 
paid by defendant, a valid conveyanca ? (8) If not, is tho plain- 
tiff's claim to have it set aside barred by limitation ? 


The case came on for hearing before Bigge, J., and a large 
mass of evidence was given directed to the question of Khaja Boo's 
mental capacity in 1889. It is unnecessary to examine the evidence 
from this point of view, because the learned Judge found that the 
plaintiff had failed to show that his mother was of unsound mind in 
1889. The Court of Appeal took the same view, and their Lord- 
ships have not been asked to question those findings. 


The learned Judge at the trial, however, after negativing the 
allegation of insanity, went on to say :— 
"I think the plaintiff would have been wiser, if, instead of basing his claim . 
on the untenable theory of his mother’s madness he had rested it on undue influence 
from which aspect I now proceed to examine the oase.” 


From that point of view, the learned Judge came to the con- 
clusion that Khaja Boo, at the period in question, was entirely 
under the control and domination of her daughter ; that the latter 
had unscrupulously used her power over her mother in order 
to get her mother’s property into her own hands,and that the 
whole proceedings ought to be avoided on the ground of undue 
influence. l 


Heaccordingly gave a decree directing that Khaja Boo’s estate 
should be administered under the direction of the Court declaring 
that Hafiz Boo was liable to account for the price of lot No. 27, 
and-that the conveyance to her of the partitioned half of lot No. 6 i 
inválid, and must be cancelled, and ordering the usual accounts an 
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enquiries, The case-came on appeal before the learned Chief 
Judge, and Briks, J., who reversed the findings with respect to 
undte influence, and dismissed the suit with costs in both Courts: 
Against that decision the present appeal has been brought. 


The principal contention before their Lordships on behalf of 
the appellant was, that the finding of Bigge, J., on the question of 
undue influence was right and ought not to have been reversed by 
the Court of Appeal. With regard to this contention, their Lord- 
ships must observe, that the question of undue influence was never 
properly before the Court at all. No such case was set up in the 
pleadings. The nearest approach to it was in the passage of the 
plaint already cited, in which it was said that Khaja Boo was 
entirely under the dominion and control of her daughter ; but that 
is only said incidentally in connection with the allegation of men- 
tal incapacity, which allegation formed the real case of the plain- 
tiff. And accordingly, when the issues were settled, there was a 
clear issue as to Khaja Boo having been of unsound mind in 1889, 
but none with regard to undue influence. The result has been 
that the question of undue influence has been discussed and con- 
sidered, not upon evidence given with reference to that question, 
but upon evidence called for a totally different purpose. 


Assuming, however, that undue influence might properly be 
made & ground of decision in the present case and under the 
present circumstance, their Lordships agree with the Court of 
Appeal in thinking that the evidence is insufficient to establish 
anything of the kind. As their opinion is in accordance with 
the judgments appealed against, they think it unnecéssary to 
examine the evidence in minute detail. They think it sufficient to 
indicate its general purport. 

Khaja Boo was a very old woman with the natural infirmities 
incident to her age. She was not of unsound mind or unable to 
attend to business. She is spoken of as purdanashin, but she 
had no objection to communicate, when necessary, in matters of 
business, with men other than members of her own family, and 
to some extent she did so. She was able to go to Court and give 
evidence in her litigation against her son, and she was able to 


attend at the Registrar’s office in person to acknowledge her Parapas 


for the purpose of registration. 
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On the other hand, her daughter resided with her, presided 
over her honsehold, and had the general management of her 
affairs. It is nob shown, whether with regard to the specific trans- 
actions impugned, the mother consulted anybody. | 


As ‘to those transactions themselves, they appear to their Lord- 
ships to have been very natural under the circumstances existing 
at the time. The mother was extremely hostile to her son. She 
was old, and in case of her death her son would have inherited the 
greater part of her property. The only apparent way to prevent 
his doing so, was to divest herself of the property in her life time. 
What the son himself thought about his mother’s intentions 
appears from the fact found, that he issued an adv ertisement}declar- 
ing her to be insane, and that any conveyance by her would be 
ineffectual. i 


The mere relation of daughter to mother, of course, in itself 
suggests nothing in the way of special influence or control. The 
evidence seems to their Lordships quite insufficient to establish any 
general case of domination on the part of the daughter, and sub- 
jection of the mother, such as to lead to à presumption against any 
transaction between the two. With regard to the actual transac- 
tions in question, there is no evidence whatever of undue influence 
brought to bear upon them, For these reasons, their Lordships are 
of opinion that no case of undue influence has been established 
and that, therefore, the general contention of the appellant fails. 


lt was further contended, however, that, irrespective of any 
question of undue influence, the proper legal inference, both with 
respect to. lot No. 27 and the properties purchased with its šale 
proceeds, and with respect tothe partitioned share of lot No. 6, 
was, that there was no valid transfer to Hafiz Boo, that she was a 
mere benamidar for her mother, and that the whole property 
formed part of the estate of the latter. This view was accepted 
by the learned Judge at the trial, but not by the Court of Appeal. 
The case stands somewhat differently with regard to the one pro- 
perty and the other. 


The power of attorney of the 12th Fébruary 1889, when 
dealing with lot No. 27, by its terms seems to contemplate an 
absolute gift of the sale proceeds to Hafiz Boo,and this is how 
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she treated the matter in her written statement. In her evidence 
which was very confused she tried to say that she paid that 
purchase money to her mother. This was clearly untrue, as both 
Courts have found. ‘Lhe fact, therefore, remains that the pro- 
perties purchased by the sale proceeds were purchased no doubt 
in Hafiz Boo’s name, but were purchased out of funds emanating 
from her mother’s estate. This circumstance, no doubt, if taken 
alone, affords evidence that the transaction was benami, but there 
is, in their Lordships’ opinion, enough in the facts of the case to 
negative any such inference. It seems clear that what was done 
in 1889 was prompted by hostility to the son, and was with a 
purpose of excluding him from inheritance, an object which could 
not have been attained by any benami transaction. And the strong 
words of gift contained in the power-of-attorney are in accord- 
ance with this intention and caleulated to give full effect to it. 
The question being purely one of intention, their Lordships think 
that the evidence points to an absolute gift, not to a benami 


transaction. 


The power-of-attorney, when dealing with the other property, 
lot No. 0, in its terms seems to regard the transfer to Hafiz Boo of 
the partitioned share as a sale of Rs. 10,000 already paid, and the 
conveyance to Hafiz Boo of the 22nd April 1889 is to the same 
effect, Both in her written statement and in her evidence Hafiz 
Boo asserted that she had actually paid the Rs. 10,000 to her- 
mother, which is certainly not true. It was contended that this 
transaction must be regarded as a benamt one, or, at any rate, that 
if a genuine transaction at all, it was a sale, not a gift, and it was 
gaid that the property still formed part of the mother's estate: 


Here again, the question is purely one of intention. The ob- 
servations already made with respect to the general purpose of 
Khaja Boo fully apply to the present property: The language of 
the power-of-attorney and of the conveyance made under it are 
strong to show that the estate was to vest Hafiz Boo and her heirs. 

The fact that the sum of Rs 10,000 is mentioned as the price, 
a sum which, accordingeto the evidence, was far short of the actual, 
value of the property, and the fact that that sum is stated to have 
been paid in advance, whereas in fact it was not paid at all, are 

F 
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: demi . Strong to show that the transaction was not a sale bnt a gift, with 
Mookérimg Bn imaginary consideration inserted, in a manner common-in such 
| LS Lransactions in India. Their Lordships, therefore, think that as 


to this second property also,the case of benamé fails, 


Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant will pay the costs. 


ess 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPEAL FROM THE ALLABABAD HIGH COURT). 


Presunt:—Lord Macnaghten, Sir. Ford North, Sir 
Andrew Scoble, and Sir Arthur Wilson. 


Alustaddila] and another aes .. Appellants. 
TETUR 
Kundan Lal ee M ... Respondent. 


Mastaddila] Hindu Law— Adoption by widow— Authority from husband—Construction. 


All the schools of Hindu Law recognise the right of the widow to adopt a son to 
her husband “ with the aasent of her lord". It is equally well established that this 
assent may be given either orally or in writing; that, when given, it must be strictly 
pursued ; that she cannot be compelled to act upon it unless and until she chooses to 
do so and that in the absence of express direction to the contrary, there is no limit to 
the time within which she may exercise the power conferred upon her. 


A husband authorized his wife to adopt one of the sons of H. At the bme H 
had fuur sons living. The widow long after her husband's death adopted a son of 
H who was born after her husband's death, Held :-—That the direction was suffi- 
ciently complied with by the adoption of a boy who was more suitable for affiliation 
than his elder brothers. 


Their Lordships’ Judgment was delivered by 


Str Andrew Scoble.—The suit which gives occasion to this 
appeal was brought by one Balmakund, claiming to be the rever- 
ssionary heir of one Badri Das, deceased, against Musammat J. amna, 
the widow of Badri Das, and Kundan Lal, the present respondent, 
whom she was alleged to have illegally adopted after her husbang’s 
death. Balmakund and Jamna have both died since the institu- 
tion of the sūit. The present appellants are Balmakund's representa- 
tives, and the whole question between them and surviving respon- 
dentis whether the adoption of the lattere by Musammat Jamna 
was & valid adoption. l 


v. 
Xundan Lal. 


* láth February 1U00. 
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Badri Das was oue of & family of Marwari Banias from Jaisul- 
mere, who'had settled ut Jalalabad, in the Saharunpur district of 
the United Provinces, where he died childless on the 27th October, 
1888. After his death, his widow entered into possession of his 
property, in which she had, at all events, a life estate. On the 
17th of August, 1891, she executed a deed of sale of a village 
which had been purchased with money left by her deceased hus- 
band; and three years later, on the 14th of August, 1894, Balma- 
kund filed & suit in the Court of the Munsif of Kairana for a 
declaration of his rights as reversioner against Musammat Jamna 
and the purchasers of the village. Prior to the institution of this 
suit, on the 12th of May, 1894, the widow adopted the present 
respondent, and, on the 28th of August, 1894, she executed a deed 
confirming the adoption. The Munsif held the adoption valid, 
and dismissed Balmakund’s suit on the 15th of August, 1895. The 
decision was upheld on appeal by the Subordinate Judge of Saha- 
ranpor. Palmakund thereupon brought the present suit to sot 
aside the adoption. 


An attempt was made, in the early stages of the suit, to setup- 
a custom among the Marwari Banias, of Jaisulmere, under which 
the power of widows in regard to adoption was greatly extend- 
ed; but the attempt failed, and the Subordinate Judge held that 
the case was governed bv the Mitakshara law. This is probably 
true, but the High Court pronounced no decision upon this point; 
and itis unnecessary for their Lordships to determine it. All the 
schools of Hindu law recognise the right of the widow to adopt a son 
to her husband “ with the assent of her lord.” Itis equally well 
established that this assent may be given either orally or in wrti- 
ing; that, when given, it must be strictly pursued; that she can- 
not be compelled to act upon it unless and until she chooses to do 
so; and that, in the absence of express direction to the contrary, 
there is no limit to the time within which she may exercise the 
power conferred upon her. 


In the present case both Courts below held the fact of the 
adoption proved! but they differed upon the question whether the 
Svidow had been authorized by her husband to adopt. The learned 
Subordinate Judge did not believe the witnesses. ‘They not only 
he says, * contradict each other on material poi nis, but have made, 
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c EE improbable and false statements, and at least” (three of them) “are 
Kundan Lol. partial to the defendant, and their evidence cannot be considered 
to be as good as that of independent and disinterested witnesses," 
The learned Judges of the High Court, on the other hand, BAy:—- 
“We are wholly unable to agree with the learned Subordinate Judge in rejecting 
the evidence adduced to establish this fact. On the contrary we think that the evi- 
dence is worthy of credit, and amply sufficient to justify a finding in favour of the 
appellant, Not merely is it ample in itself, but it is supported by the probabilities 
of the case, and under these circumstances, we find the UM to adopt has been 
proved." 

Their Lordships have had the. difficult NS of deciding T 
weən these conflicting opinions, without having seen or heard the 
the witnesses, and without the assistance which is not unfrequently 
derived from docuipentary evidence. It is worthy of notice, how: 
ever, that the story told in this suit is the same as that told in the 
suit before the Munsif of Kairana one or two years previously; and 
thai in the meantime the appellants had ample opportunity. to 
test its accuracy; but they produced no evidence in rebuttal, and 
were unable materially to shake the witnesses for the respondent 
on cross-examination. Musammat Jamna had died before she could 
be examined in this suit ; but her statement made in the previous 
suit in the Munsif’s Court was put in evidence. What she says is 
this:—“Six or seven days before his death, Badri Das told me in 
the forenoon to adopt a boy . . . . He did not mention any 
boy, but said, ‘Adopt whomsoever you may like. Adopt the boy 
of the man of Sirsawa only." he Sirsawa man was one Hardeo 
Das, a friend and caste-fellow of Badri Das, one of whose sons was 
ultimately adopted by her.. Further on, she says:— 

“Badri Das gave authority to adopt during his illness. He had been ill for three 
months, and when he told me to adopt a son, he perhaps had no hope of his life. 
It Wag in the three-arched room facing the east, and forming part of this house that 


he told me to adopt a boy. I and my three sisters-in-law (husband’s sisters) were 
there at that time . . . . These three sisters-in-law are now dead.” 


And latter on, she says:— 
“Badri Das told me to adopt a boy within a year or two, t. e., at any time I lik- 
ed after his death.” . 
« . The statement of the widow;is corroborated by three witnesses 
Chiranji, & brothor-in-law of her husband; Baldeo Das, her own 
brother ; and Chhaju Mal, her nephew. All three appear to have 
been, frequently with Badri Das during his last illness, and all con- 
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cur that he authorized her to adopt one of the sons of Hardeo Das 
of Sirsawa, but none say that he named the boy to be adopted or 
the time within which the adoption was to be made. Jt is true 
that two of these witnesses belonged to the widow’s family and it 
was matter of just observation by the learned counsel for the ap- 
pellant that Hardeo Das, the father of the boy adopted whois 
said to have been present also when the authority to adopt was 
given was notcalled. But the evidence forthcoming in cases of 
this character is seldom entirely complete or satisfactory. Here 
so far as it goes itis all on oneside and their Lordships see no 
good reason for discrediting it altogether. They accordingly con- 
cur with the opinion of the learned Judges of the High Court on 
this point. 

But, it was argued, assuming the authority* to adopt to have 
been given, it was not “strictly pursued.” The direction to 
adopt one of the sons of Hardeo Das, must, it was urged, be taken 
to mean one of the sons of Hardeo Das then living and the boy 
adopted was notthen born. The direction was also to adopt 
c within a year or two" ; and the adoption was in fact not made 
until about six years after the death of Badri Das. Their Lord- 
ships are not disposed to place so narrow a construction upon the 
words said to have been used by Badri Das, Hardeo Das had at 
‘that time four sons, but no one of them was specially named, and 
all the dying man apparently desired was that one of this parti- 
cular family should be selected ; and their Lordships consider that 
the direction was sufficiently complied with by the adoption of the 
respondent who was of a more suitable age for affiliation than his 
elder brothers. As regards the period within which the adoption 
was to be made, the widow expressly says that the words “ within 
a year or two were qualified by the further words “ at any time I 
liked”, and these are wide enough to cover the period which 
actually elapsed before the adoption was made. 


Upon a reveiw of the whole case, their Lordships will humbly 
advise His Majesty that the decree of the High Court ought to be 
confirmed and the appeal dismissed. "The appellants will pay the 
costs of the appeal. =, 


Appeal dismissed, 


- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies ayd Mr. Justice Benson. 


 Venkata Narasimha Appa Row ..  Appellant* (2nd 
v. Plaintiff). 
Rangayya Appa Row and others ... Respondents (8rd 


Plaintif, 2nd 
Defendant and 
let defendant's 


| represenialsve.) 
In Appeal No. 123 of 1900. 
dnm Appa Row ... in .. Appellant’ (8rd 
v. Plaintif.) 
Venkatanarasimha Appa Row Bahadur 
and others cme ween .. Respondents (2nd 


Plaintiff, 1st 
Defendants re- 
presentateve and 
2nd Defendant). 
Appeals from the decree of the Subordinate Judge’s Court 
of Kistna at Masulipatam in O. 8. No, 85 of 1895. 
In Appeal ‘No. 32 of 1904, 
Sri Rajah A ms How Bahadur ? 
Zamindar. dis T -. Appellant (lst — 


Ue | | Defendant). 
Parthasaradhi Appa Row and others... ‘Respondents’ 


(Plaintif and 

j | m 2nd pend) 

: In Appeal No. 41 of 1904, : ` 
Parthasaradhi Apps Row Savai ALEA Ro TEE 

‘Bahadur Zamindar. . ... 2 IE Apnea ( Pigs) 


v. 
Rangayya Appa Row Bahadur and others. Respondents 
(Defendants). 


Narasimha „Hindu Law—Impartidle pa estate, partible—Adoption— Authority 
Appa Row , given to two widows jointly—Kffect- Death of one—Oompetency of the other to adopt— 
Renae Adoption—Divesting of Estate already vested—Coercion, adoption by, votdable only 
Appa Row. — Evidence Act, §.45—Kepert evidence on questions of Hindu law, not admissible. 


The Zeniind&ri of Nidadavole is partible. 
* Nos, 122 and 123 of 1900 and 32 nnd 41 of 1004, 20th November 1066, 
. io a ; LM 
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_ An authority to adopt given to two widows jointly is. not invalid for that reason. 
A grant of authority to both the widows to -adopt is tantamount to the grant of an 
authority to each and the power conferred is not extinguished by the death of one 
of the widows. " POR 4 

An adoption made under coercion is under Hindu law not ipso facto void and is 
merely voidable under the Contract Act; and such an adoption if ratified by the 
adopter at o time when no other's interest can be prejudioially affected, 18 good. 

An adopted son is not, by reason of the adoption, divested of the estate of his 
natural father which had become vested in him wholly and absolutely prior to his 
adoption. 

Semble :—An adoption made in consideration of the stifling of a oriminal prose- 
cution for any felony committed would be void. But it will not be void if it is merely 
in consideration of avoiding a threatened criminal prosecution for & felony whioh did 
not exist in fact. 

Semble :—Evidence of experts on question of Hindu Law (not being foreign law) 
is not admissible. 


Appeals from the decree of the District Court of Godavan 
in O. S. No. 44 of 1899. 
(In A. S. No. 41 of 1904). 


Sir V. Bhashyam Aiyangar, N. Subba Eau, P. S. Sivaswams 
Aiyar, S. Gopalasam$ Aiyangar, C. E. Tiruvenkatachariar, L. A. 
Govindaraghavaiyar and M. Kunjunni Nair for appellant. 


E. Norton, V. Krsshnaswami Aiyar, P. R. Sundara Atyar, K. 
Srinivasa Aiyangar, K. N. Aiya, K. Bubrahmania Nastri and A. 
Nilakanta Atyar for first respondent. 

T. V. Seshagirs Aiyar, P. Nagabhashnnam and T. V. Muthu- 
krishna Iyer for second respondent. 

In the Medur case, which was heard first, Sir Bhashyam 
Aiyangar after stating the facts argued first, that the burden of 
proving that the will was not genuine lay in, this case upon the 
defendants as the will was long acted upon. It was produced 
from proper custody and proved and upheld on two previous 
occasions, 

(Davies, J.:—The will is 80 years old and produced from 
proper custody and the plaintiff need give no proof of it.| 

Every allowance for the imperfections in the evidence should 
be made andthe conduct of the parties should be taken into 
account. See S. 90 of the Evidence Act and Rajendro Nath Holdar 
v. Jogendro Nath Banerjee!. He also cited Soorendronath Roy v. 
Mussamut Heeramones*, Sukh Det v. Kedar Nath?, Govinda 
Hazra v. Protap Narain Mukhopadhya*. — l 


_ oomme 
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(2). Upon the question whether the exercise of the authority 
by Pappamma alone was valid he argued that the case relied on 
Annapurnt Nachiar v. Forbes|—did not decide anything. He cited 


West and Buhler (8rd Edition) 977 and Macnaghten, pp. 150-156 
and oases 18, 19, 20. 


(8). Upon the question whether Pappamma could adopt after 
the death of the other widow he argued that the analogy of the 
English Law of powers ought not tobe applied to Hindu wills 
citing Bat Motivahu v. Bat Mamubai*. Where it was intended that 
the adoption should only be made at a distant futare it could not 
be intended that the adoption should only be made during the joint 
lives of the two widows. ‘The husband survives in his wives as a 
class. The widows take joint-estate, Gajapathi Nilamani v. Gaja- 
paths Badhamani?. When the widows adopt the theory is that 
the husband adopts. Hence it does not matter if one of the widows 
is dead. A Hindu wants that he should be represented. The will 
must be construed with reference to this. He relied upon Surya- 
narayana v. Venkataramana^*. 

(4. Upon the question of limitation, he argued that as the 
adoption took place in 1890 and the suit was brought in 1809 the 
defendants were barred from contending thatthe adoption was 
invalid. He cited Parvathi Ammal v. Saminatha Gurukul* and 
Ratnamasars v. Akilandammal*. Art. 118 applies also to a defen- 
dant who resists the obtaining of property by the plaintiff. See 
Jugaldas v. Ambashankar?, Bamasami Pattar v. Chinnan Asari’. 

(5). On the question whether the adoption divested the 
Medar boy of the Medur estate already vested in him he argued 
that there was no direct authority either in the text-books or in the 
reported cases exceptl C. W. N. 121. The case is a direct 
authority for the view that the estate waa not divested. The adopted 
son is divested of all existing rights in joint family prope; of his 
natural family,and also future rights of succession. But if property 
is vested in him as full owner as where he has obtained it as gift or 
as a share at a family partition or as heritage from his maternal 
relations, then it will be different, Mayne, 8s. 172-175 refers to 
rights of future succession. Sarkar in his lectures on adoption 
Bays that property vested is not divested. His evidence in the 
present case in 1902 is contra. In 1908 in his book on Hindu Law 





1 LL.B, 39 M.1. 5. I. L. R., 80 M. 40 
2. I. L. R., 21 B. 709 at 722 6, Ib, 26 M. 291. 
9. Ib. 1M. 290 7, Id, 12 B. 501. 
4, 15,26 M, 681, 8. Ib, 24. M, 456, 
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he propounds the theory of civil death to suit his evidence and says 
thab there is divesting. Sarkar's Hindu Law, 2nd Edition, pp. 119 
and 120. The leading text is that of Manu, oh. ix, S. 142. The 
question is as to the meaning of the word “ haret”. See Sarkar on 
Adoption, p. 887, where the word is said to mean claim. In his Hindu 
Law, 2nd Edition, he translates it as take away. In his Virami- 
trodaya he again translates it as claim. But see his Vivadaratna- 
kara, p. 69. Jones translates it as claim. The verse only refers 
to rights of inheritance. He cited from the sacred books of 
the Hast (Vol. XXV) translation of the same word ocourred in 
other passages of Manu. See verses 130 to 182, 145,140, 158, 
163, 185. Kulluka’s Commentary cited. For the meaning of 
Riktha he cited Mandlik’s Vyavahara Mayukha, p. 59. He cited 
Mit, Ch. I, Sec. I; p. 18 ; Stokes H. L., pp. 4227423, 427 and 457 ; 
Siromani (2nd Edition), p. 192 ; Smritichandrika ; p. 157 ; Parasara 
Madhaviya, p. 24; Saraswati Vilasa ; p. 78 ; Dattaka Mimamsa, Oh. 
VI, S. 69 (Stokes! H. L., p. 599) ; Dattaka Chandrika, Sec. II, 8. 
19 (Stokes! H. L., p. 640; Nilmadhub Doss v. Bishumber Doss’, 
Lachman Lalv. Kanhaya Lal*. Estate once vested cannot be 
divested. Montram Kolita v. Ker$ Kolttant*. There is no war- 
ranty for the theory of civil death in Hindu Law. The only two 
cases which approach such an idea are.íl) those of outcastes 
whose disabilities are removed by statute and (2) those of a person 


becoming a Sanyasin. He cited 1 Str. H. L., p. 185and Mayne 
S. 509. 


V. Krishnasawmt Aiyar for the lst defendant argued (1) that 
an authority given to two widows jointly was void. Annapurne 
Nachiar v. Forbes?. Otherwise there is the anamoly of having 
several mothers. Annupurnt Nachiyar v. Collector of Tinnevelly*. 
The authority ought to be strictly pursued. Ranguba? v. Bhagertht- 
bai? ; Surendro Keshub Ruy v. Doorgasvondery’?, Mayne (6th Edi- 
tion), p. 142 (foot-note). 


(2). Even if the authority be good, the survivor cannot 
exercise the power. Bai Motivahu v. Bai Mamubas*, Amrito Lall 
Dutt v. Surnomont Dasi? affirmed by Privy Couto judgment in 
Amrito Lal Dutt v. Surnomonyee Dasi1? ; Bhasba Rabidat Singh 





i. M, 1. A. 99. 6 1I5.2B.977. 

9. I.L. R., 22 O. 609(618) 7. Ib.19 O. 518 at p. 625 
9, « I. L. B. 5 C. 776. 8 Ib. Al. B. 709. 

4, I. L. B., 28 M.latp.8 9. Ib. 25 C. 062, 

D. Jb. 18 M, 288, 10. 15.27 C.996 P.C 
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v. Indar Kunwar'. Farwell on Powers, p. 454; Sugden, Vol I, p. 
318 ; Crawford v. Forshaws. | | 

An adoption is either valid or void ab initio. It can never 
be voidable. To a void act the doctrine of factum valet does not 
apply. e 

He then argued that-the adopting widow must be a free agent 
and if she was not, the adoption was invalid. W.& B. 975; 
Mayne, S. 155. Healso cited Sugden on Powers, Vol. II, p. 177; 
Pollock, on, Contracts (7th Edition), p. 330; Contract Act, S, 23 ; 
Gobal Narhar v. Hanmant Ganesh? ; Srirangachariar v. Ramasami 
Áyyangar*. 

(3). Uponthe question of limitation, he argued that Arts, 118, 
119 apply to suits by members of the adoptive family, and that in 
the present case thedefendants are claiming as members of the natu- 
ral family- Hatnamasari v. Akilandammal’. There can be no 
suit by a member of a natural family to declare that a person in 
the family has not been validly adopted into another family. 

(+). Upon the question of divesting, he argued that adoption 
operated as civil death in the natural family in a restricted sense. 
He relied upon Mr. Justice Mookerjee’s judgment in 1 0. L.J. 
988 at pp. 400-401, “ Haret? means take or carry away. Just as 
gotra and pinda go, 80 also property already acquired. F. Mac- 
naghten, p. 229. Sir T. Strange at p. 28. W.and B., p. 1162 ; Sirkar, 
pp. 119-120; 1 Mad. Law Rep. 19. [Mr. V. Krishnaswami Aiyar 
then wanted to read the translation given by exports, of the unpub- 
lished commentaries upon Manu's text, such as Medadhiti and 
others, but Davtes, J., objected to their reception on the ground that 
the other side object to the correctness of the translation, and that 
none of those who sat on the bench was capable of understanding 
& bit of Sanskrit]. 

Upon the question of smpartibisty of the Nidadavole Zemin- 
dari, the following among other cases were cited, Rajah Venkata 


and The Udeyarpalagam Case. 

The Court delivered the following 

JUDGMENT ;—These appeals, and the suit out of which 
they arise, relate to the right to the permanently settled estates of 
Nidadavole and Medur in the Kistna and Godavari Districts. 





l. 15.10 C. 856, 5. Ib. 26 M. 291. 
2. (1891) 2 Ch. 287, 6. I. L. R., 2 M. 128, 
3. I. L. &., 8 B. 398, 7. 15.8 M. at 808, 


4. 10.18 M. 189. B. lb. 24 M. at-p, 600. 
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The three brothers, Venkatanarasimha (2), Ramachendra (8), 
and Narasimha (4) were divided. The last admitted male owner 
of Nidadavole estate was Narayya Appa Row (5) who died in 1864, 
leaving behind him as his only heirs two widows, Papamma Row 
and Chinnamma Row. These widows put forward a will by their 
deceased husband, executed on the day before his death, which 
provided for the equal division of his estate between them, and 
authorized them to adopt a son to him. They continued in joint 
possession and enjoyment of the estate until the death of Chin- 
namma Row in 1881 or 1888, after which Papamma Row alone 
enjoyed the estate. In 1888 Venkataramayya (15), who was the 
sole owner of the Medur estate, died and the Courtof Wards then 
took possession of the estate on behalf of Venkataramayya’s only 
son, Narayya (17) Who was then a child. In 1890 Papegmma Row 
adopted this Narayya who was then sole owner ofthe Medur estate. 
The minor, Narayya, died unmarried in August 1895, his sole heir 
being his adoptive mother Papamma Row. It was immediately 
after this that the first of the suits now before us, viz-, O. S. No. 35 
of 1895, was filed before the Subordinate Judge of Masulipatam 
by Venkayamma, the natural mother of the minor Narayya against 
Papamma Row and the Court of Wards. In this suit she sought 
to recover possession of the Medur estate on the ground that the 
adoption of Narayya by Papamma Row was invalid for various 
reasons, and that, even if ib was not invalid, Narayaya, by being 
adopted, was divested of all interest in the Medur estate, While 
this suit was pending Venkayamma died, but the suit was con- 
tinued by Rangayya (11) and Venkatanarasimha (12) as the re- 
versionary heirs of her late husband, Venkataramayya (15), who 
was also their own divided brother. In that suit the Subordinate 
Judge held that the will of Narayya (5) under the authority of 
which Papamma Row made the adoption, was genuine,-and that 
the adoption of the minor Narayya (17) was not invalid for any 
reason, and also that it did not operate to divest Narayya ( 17) of 
the estate of Medur, which therefore passed on his death to Pap- 
amma Row, as his adoptive mother. He (the Subordinate Judge) 
therefore dismissed the suit on the 2nd December 1899. Itis 
against this decree that Venkatanarasimha (12) and Rangayya 11) 
have respectively filed the present Appeals Nos. 122 & 128 of 
1900. Three days after that decree was passed, 4. s., on the oth 
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December 1899, Papamma Row died, and on the 14th of the same 
month the second of the suits now before us, viz., O.B. No. 44 of 
1899, was launched before the District Judge by Parthasarathi, (10). 
It will be seen by a reference to the genealogical tree that this 
Parthasarathi (16) and Rangayya (11) and Venkatanarasimha (12) 
are all equally nearly related to Narayya (5), the late husband of 
Papamma Row, and they were, in fact, his only reversionary heirs 
when Papamma Row died. ‘They were also the only reversionary 
heirs of the minor Narayya (17) considered as the adopted son of 
Narayya (5) and of Papamma Row, and they were all equally 
nearly related to him.  Parthasarathi in his suit (O. S. No. 44) 
therefore claimed, as a reversioner, to be entitled toa one-third 
share in the estates of Nidadavole and Medur, Rangayya und 
Venkatanarasimha being also each entitled to a one-third share, 
and he sued to recover his share from them as they had taken 
pessession of the estates on Papamma How's death. It will further 
be seen by reference to the genealogical troe that the nearest re- 
versioners of the minor Narayya (17), considered as a member of 
his natural family, were his father’s brothers, Rangayya (11) and 
Venkatanarasimha (12) and that Parthasarathi (10) was only a 
distant reversioner. If, therefore, the adoption of the minor Nar- 
ayya (17) by Papamma Row was invalid, or if, that adoption 
operated in law to divest the minor of the Medur estate, both of 
which contentions, however, Parthasarathi (16) denied, then 
Parthasarathi could have no right as a reversioner to a share in 
that estate. He, therefore, prayed thatif either of those conten- 
tions were established, he might be decreed his one-third share in 
Nidadavole alone, 


The main contentions of the defendants Rangayya (11) and 
Venkatanarasimha (12) were thatthe will of Narayya (5) was a 
forgery, and that for this and other reasons the adoption of Nar- 
ayya (17) by Papamma Row was invalid, and that, even if valid, 
it operated to divest Narayya (17) of the Medur estate to which 
therefore Parthasarathi could have no claim. Rangayya also con- 
tended that Nidadavole was an impartible estate and descended to 
him alone under the rule» of primogeniture, as he was the senior of 
the reversioners of the last male owner, whether that owner were 
Narayya (5) or Narayya (17), and also that if Narayya (17) 
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Vicin brought the estate of Medur with him into the Nidadavole 

0 . " * 

us " family by virtue of his adoption, it became impressed with the 

pails character of impartibility and therefore passed to him alone with 
Nidadavole. 


The District Judge found against Rangayya’s pleas founded 
on the alleged impartibility of Nidadavole; but he found that the 
alleged will of Narayya (5) was a forgery, and that for this and 
various other reasons the adoption of Narayya (17) by Papamma 
Row was invalid. He, therefore, dismissed Parathasarthi’s snit 
so far as the Medur estate was concerned, but gave him and 2nd 
defendant [Venkatanarasimha ( 12)! each a decreo for a one-third 
share of the Nidadavole estate. 


It is against jhis decree that Parthasarathi and Rangavya 
respectively have brought the present Appeals Nos. 41 and 32 of 
1904. 


Counsel for the appellant in Appeal No. 41 requested that 
that Appeal and No. 82 might be tried separately from Appeals 
No. 122 and 128 of 1900, but it seems to us more conveniens to 
deal with all four appeals in one judgment. 


The main questions, then, which arise for decision are whether 
the Nidadavole estate is impartible, or follows the ordinary 
Hindu Law which governs the descent of partible estates; and 
whether the adoption of Narayya (17) is invalid. This latter 
question depends mainly on whether the will of Narayya (5) is 
genuine or not, whether it was a sufficient authority to Papamma 
Row to make the adoption, and whether the adoption is invalid 
by reason of Papamma Row having been coerced into making it 
by a threat of being criminally prosecuted if she did not do so. 


Before discussing the evidence as to whether the Nidadavole 
estate is partible or impartible, we may briefly refer to two former 
suits in which the question has been before the Courts. In O. S. 
No. 17 of 1871, which is generally referred to as the first Nuzvid 
guit, Venkatanarasimha (12) brought a suit against his five brothers 
(as shown in the genealogical tree) for his one-sixth share of 
ihe new Nuzvid estate which was carved out of the old Nuzvid 
estate and granted under a separate sanad to their grandfather, 
Ramachandra (8) in 1802. His claim was resisted on the ground 
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that the old Nuzvid estate, as it existed prior to 1802, was impar- 
tible, and that the new Nuzvid estate retained the same quality 
notwithstanding the grant to Ramachandra (8) in 1802. The 
Courts in this country upheld the defence, but the Privy Council 
on appeal reversed their decrees and allowed Venkatanarisimha’s 
claim on the ground that though the old Nuzvid estate was 
admittedly descendible to a single heir, yet that quality did not 
attach to the new Nuzvid estate granted to Ramachandra (3) who 
had never previously held an estate descendible to his eldest 
male heir. Looking to the terms of the sanad and all the circum- 
stances of the case, they found that the new Nuzvid estate was 
held as an ordinary Zamindari descendible to Ramachandra’s 
heirs according to the ordinary Hindu Law, and therefore partible. 
But the Privy Council expressly refrained. from giving any 
opinion as the quality of the Nidadavole estate for which a sanad 
was at the same time and in the same terms issued to Venkatanara- 
simha (2) the elder brother of Ramachandra (8). Raja Venkata 
Rao v. Court of Wards’. 


In the second Nuzvid suit (O. 8. No..2 of 1878) the three 
younger brothers of Venkatanarasimha (12) sued for their respec- 
tive shares of the new Nuzvid estate, and this Court, on the 
evidence then before it, held that the old estate prior to 1802 was 
impartible, and that the new Nuzvid estate was also impartible. 
But the decision of the Privy Council in the prior Nuzvid suit 
was given soon after this, and was accepted by the parties as 
deciding their rights in the second suit also. 


It is not contended that the decisions in those suits as to the 
quality of the old Nuzvid estate with regard to impartibility 
renders the matter res judicata in the present suits—since the 
parties in the present suits are different. A great deal of evidence 
has now been adduced in addition to what was then before the 
Courts, so that the decision in those cases cannot now be even 
regarded as opinions of great authority, though, no doubt, we are 
bound to give the most respectful consideration to the reasons 
given for the decisions on the evidence then before the Courts. 


As observed by Sig Richard Couch in the case of Svémaniu 
Raja Yarlagadda Maliskarjuna v. Srimantu Raja Yarlagadda 


1. I. L. R., 2 M. 128. 
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Durga’, * ihe question whether an estate is subject to the ordinary 
" Hindu Law of succession, or descends according to the rule 
“of primogeniture must be decided in each case according to the 
“evidence given in it.” This rule was lately re-affirmed by the 
Privy Council in the Udayarpaliam case. 


We propose, therefore, first to refer briefly to the origin of 
the Nuzvid Estate, and then to consider in detail the manner in 
which it was held when the British took possession of the couniry 
in the middle of the eighteenth century and onwards from that 
period until the present time. We shall find that throughout a 
great part of that time the estate was held in shares by more than 
oue member of the family at a time, and that the conduct of the 


‘family negatives any consciousness that the estate was by family 


custom impartible*and descendible to u single heir, and we shall 
thus be led to the conclusion that the estate is subject to the ordi- 
nary rule of Hindu Law in regard to coparcenary property and is 
partible. 


The Nuzvid estate is situated in that part of the country known 
as the Northern Circars, and prior to 1765 was subject to the| Maho- 
medan Subhadar or Viceroy of the Deccan, the seat of whose power 
was at Hyderabad. In that year Lord Clive obtained for the East 
India Company a grant of that part of them in which Nuzvid is 
situated, and in the following year the grant was confirmed by a 
treaty entered into with the Nizam. 


The earliest authentic account of Nuzvid is found in Mr. Grant’s 
“Political Survey of the Northern Circars,” written in 1788 and 
published as an Appendix (p. 205) to the Fifth Report of the Select : 
Committoe on the Affairs of the East India Company. Mr.'Grant 
had been for many years resident in Hyderabad and had special 
opportunities of acquiring correct information. He writes :— 
** Nujere, or Noozed, the capital * * * of the extensive deshmooky, 
‘supposed to appertain by right of Sanads, to Macca Narayana 
“ Appa Row of the Velama caste. Macca Venkayya, the first of this 
* family, came from the Oarnatic, and rented five or six villages of 
“Golapille or Nujere in 1652 ; twelve years after, the next in suc- 
‘cession obtained a lease of the whole pergunnah, and took the 
* name.of Áppa Row, in addition to the local-patronymic of Macca. 








1. L.R. 17 I, A. 184 at 144. 
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«In the beginning of the present century the fifth descendant, by 
“the actual Zemindari, grants of Amildars was fora time in posses- 
“sion of the several districts which actually compose this territorial 
“jurisdiction, but under the Government of Rustum Khan, the 
“whole family were expelled, and the lands put under the imme- 
« diate management of Tahsildars for twelve successive years 
« afterwards. However,on a change of the provincial ruler, an 
“ upstart of the name of Venkiah was produced, under the patron- 
“age of the Condana family who were the acting farming superin- 
« tendents, and then of considerable influence with Ali Kuli Khan, 
«the Amildar, as the heir of the line to Appa Row, and in that 
* capacity, Was reinstated in 1738 in part of the Zewindari Jurisdic- 
“tion. Jaggiah, the brother of this pretender, who succeeded, 
« died a prisoner in Bussy’s camp before Khalburga in 1755—6 ; 
' «from this time forward, Venkatadri Appa Row, another preten- 
«der, through the management of Condana, and influence of 
“Hussein Ali Khan, was put in possession, in virtue of Amuldari 
« Sanads, but participated the management of his deshmooky, with 
« his brother Narayja, until the year 1772; when dying, the latter 
«agsumed the Zemindari by sufferance of English, without any 
«other right, and under the same authority, was expelled, as a 
“ rebel, in the present year, 1788." 


This account indicates that when the British took possession 
of the country in 1766, Venkatadri and his brother, Narayya, were 
in joint possession of the Zemindari, having been reinstated through 
the good offices of the Condana people, who were the acting furm- 
ers of the revenue, and by the authority of Hussein Alikhan, the 
Nizam’s Amildar, or Chief Civil Officer, in that part of the country. 
An attempt was made to show that the younger brother, Narayya, 
was only & manager under his elder brother, but we think that the 
evidence very clearly negatives this contention. Paupiah, the re. 
presentative of the Condana family, and this Narayya some years 
later had a dispute regarding their respective right to the Char 
Mahal villages, and in his petition (Exhibit MMMMMMMM (1),) to 
the Circuit Committee which investigated the claim, Paupiah states 
that his ancestor, Iyeneh “ brought them both ($. e., Venkatadri and 
‘his brother, Narayya) and substituted them in the Zemindari of 
Nuzvid, from which time they continued to manage their country, 
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&c." This would indicate that from the beginning both the brothers 
had an equal interest, not that the younger became the manager of 
his elder brother as regards part of the estate. There isa great 
mass of evidence to show that each brother granted Inams to Brah- 
mins and others from the part of the estate in his possession. It 
was observed by this Court in the judgment in the second Nuzvid 
suit that such grants are sometimes made by younger members of 
a family without authority, and that Zemindars are often unwilling 
to resume them owing to their regard for the grantors, or the piety 
and learning of the grantees. This, no doubt, may explain occa- 
sional grants of small extent, but itis not easy to accept it asa 
sufficient explanation of the numerous grants iu the present case. 
We would especially refer to a Hxhibit MMMMMMMM(2) which 
isa Zemindari Sangd grauted t» four members of the Condana 
family and their heirs for ever in 1757—8 for two parganahs of the 
Char Mahal. It is & grant by both the brothers jointly and by one 
Boochemmah. Who this Boochemmah is does not appear, but she 
was probably a widow of a member of the family who was regard- 
ed as having e coparcenary right. She does not sign the grant, 
butitis signed and sealed by both the brothers as being equally 
grantors, Another important Sanad signed and sealed by both the 
brothers is Exhibit DDDDDDDDD, whereby the mirasi or hereditary 
office of Desapandtya of the Gollapalle Parganah was granted to 
certain persons, the former Sanads in favour of other persons being 
cancelled as issued in error. 


Again Exhibit TITTTT is a grant in 1769 by Narayya alone 
to a certain Brahmin, authorizing him to collect certain grain fees 
for ever from all the villages in the Parganah of Baharuzhally. 
There are a number of other grante by N arayya alone between 
1756 and 1769, 


Looking to the number and character of these grants, we think 
that they are important evidence that N arayya had a share in the | 
Zamindari. It is difficult to suppose that they can all have been 
made by him as a younger brother without any co-parcenary right, 

Exhibit 196 is an agreement entered into in 1766 between 
General Caillard, who commanded the Company's troops, and the 
Zamindars of Ellore and Mustaphanagur, i. e N uzvid, whereby the 
latter promised to assist the former with troops and supplies. The 
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printed papers in this suit do not show who signed this agreement, 
but it is stated at page 208 of the Kistna Manual that it is signed 
` by both Venkatadri and Narayya. After the British took posses- 
sion of the whole country they leased it out to Hussein Ali Khan 
from 1766 to 1769. During the time he was renter, the two brothers 
paid their quotas of the revenue due by the Nuzvid Zemindari 
through him. Exhibit FFF shows that it was Narayya, the young- 
er brother, who paid up the greater part of the large arrears due 
by himself and Venkatadri, and the balance still due was shown as 
due by both. After the expiry of the lease to Hussein Ali Khan 
we find from the Register of cowles kept in the Collector’s Office 
(Exhibits GGG(2), GGG(1) and KKK) that the Zemindari was leas- 
ed in equal shares to each brother, first for one year ( 1769-70) 
and afterwards for three years (1770-2). ach brother was 
granted a separate cowle for certain named villages “and all other 
places now in his possession exclusive of the share of ” the other 
brother. Each brother is equally styled ‘‘Zamindar of Nuzvid ”. 
The “tribute” shown as due by each brother is Rs. 48,900 and 
each is granted a similar complementary deduction for “ presents 
and allowances". It seems to us impossible to getover the effect 
of these documents by saying that Narayya was merely managing 
half the Zemindari for his brother. 


Again in the Collector’s letter to Government on the 28rd 
March 1771 (Exhibit LLL) we find it stated that the Zemindari of 
Nuzvid was rented to the Muglatore Zemindar by Appa Row and 
Narayana Row, both brothers being treated as jointly entitled to 
rent the Zemindari. In this document we also find that the sums 
due from Appa Row and Narayana Row, on account of the Nuavid 
Zomindari and the Hllore Haveli are stated, and it has to be noted 
that the sum due by each brother was on account of his half share 
showing clearly that the Government recognised that each brother 
had a right to a specific half share both in the Zemindari and in 
the Ellore Haveli. The letter in which these statements are record- 
ed is dated March 1771. Exhibit NNNNNNNN is a receipt grant- 
ed for a sum of money received from a Sowcar on account of the 
revenue of the Nüzvid Estate, and in it the sums due from Appa 
Row and Narayana Row are shown separately and are both entered 
as Rs. 20,000. In Exhibit O0000000 also reference is made as 
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Narasimha to the payment of Rs. 7,000 on account of Rajah Appa Row and 


lod Rajah Narayana Row, who are treated as joint Zemindars. 
Rangayys : 
Apps Row. Bub more important than all these are the proceedings of the 


Government authorities on the death of Venkatadriin 1771. These 
are contained in Exhibits MMM and NNN. Exhibit MMM 18 an 
extract from the proceedings of the Chief in Council at Masulipa- 
tam, dated September 1771, and runs as follows :— 


“Extract from Masalipatam consultations, dated September 
1771. 


“ He acquaints the Board that he has received advice of the 
“death of Appa Row, joint Zemindar of Nuzvid with Narayana 
“ Row ; that he died without issueand that the next heir is Nara- 
“yana Row who wat his full and only brother." 


Exhibit NNN is an extract from the proceedings of Govern- 
ment thereon, dated September 1771. It runs :— No. 180. From 
“tho Chief, &c.. Council at Masulipatam, dated the 21st instant, 
“advising of the death of Appa Row and that the half of the 
“ Zamindari that wes under him devolves to his brother, Narayana 
“Row, as he died without issue, but that they have given orders 
“that no part of the revenue of the late Appa Row’s Districts be ` 
collected by Narayana Row until he shall have entered into pro- 
“per engagements for the payment of that part of the Zamma- 
“ bundy which was to have been paid by Appa Row." 


It will be observed that the elder brother is expressly described 
as “joint Zemindar of Nuzvid with Narayana Row” and half the 
Zamindari is said to devolve on Narayya as Venkatadri had no 
issue. It seems clear from this that the chief local Revenue autho- 
ries (the Chief in Council at Masulipatam) considered that if 
Venkatadri had had issue his half share would have devolved on 
them instead of going to Narayya ; in other words, that the Zamin- 
dar was not impartible and descendible to a single heir, but was 
heritable in the shares in which it was then held by the two bro- 
thers. It is also clear that each brother was in enjoyment of sepa- 
rate districts in the Zemindari. Narayya.was ndt allowed to take 
possession of the half share he inherited from his brother until he 
gave security for the revenue. Had he newly succeeded to the 


PARTS V & VI] THE MADRAS LAW JOURNAL REPORTS. 198 


whole estate, security would have been required for the meee 
revenue, and not merely for one half. 


As against the concurrent weight of these documents there is 
nothing to indicate that Venkatadri was at any time sole Zemindar 
except a statement in the petition of Narayya|(Hxhibit 22) to the 
Circuit Committee in 1786, that Venkatadri succeeded to the Zemin- 
dari on the death of Jagannadha, and that on the death of Ven- 
katadri he himself became Zemindar. These statements are made 
in a part of the petition dealing with the dispute with the Con- 
dana people regarding the Char Mahal, and may be explained by 
these villages appertaining to Venkatadri’s share. In any case, 
the effect of the statements is neutralized by another statement in 
the same petition in which Narayya says, “ Since these thirty 
years [ have managed the business of my Zemindari, twenty of which 
I have behaved well towards the Company" and so on. As this 
was written in 1786, thirty years just tekes us back to 1756, and the 
statement agrees with the other evidence that he succeeded to the 
Zemindari in that year with his brother Venkatadri. The present 
Ist defendant Rangayya (11) summed up the whole position accu- 
rately enough in his petition (Exhibit 98) in 1887, when the said 
** Venkatadri and Narayya divided and ruled the estate equally; 
but Venkatadriin course of time died childless, and his mistress 
made satii : and Narayya became sole ruler of the Zemindari.”’ 


That the view we have adopted was the view of the local 
authorities soon after the date of the events appears from the 
letter (Exhibit 224) of the Collector Mr. Branfell, to the Board of 
Revenne written in February 1801, in which when dealing with a 
‘dispute between the sons of Narayya us to the right to succeed to 
the estate, he says, ‘‘I understand Ramachandra Row conceives 
“ himself entitled to share the Nuzvid Zamindari with his brother 
“ Appa Row, in consequence of their father, Narasimha Appa Row, 
“late Zamindar of that country, having shared it with his elder 
* brother, Venkatadri Appa Row. At first he was allowed as his 
“portion the six parganahsin the Condapalli Circar, which are 
“computed at one-third of the value of the Zamindari, but subse- 
“ quently by tampering with Hussein Alli Khan, the Amildar at that 
“period, he prevailed upon him to order an equal division of the 


“country, which accordingly took place. Upon the death of 
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* Venkatadri Appa Row, who died without issue, the management 
“of that Zamindari devo!ved upon Narasimha Appa Row." 


It may be observed that the following documents referred to 
by us in regard to this part of the case were not before this Court 
when the judgments in the two Nuavid suits were written, viz., 
FFF, GGG, KKK, LLL, MM“, NNN, MMMMMMMM (2) ond 
also a number of documents showing grants of Inams by Narayya. 


After Venkstadri’s death in 1771 there was no claimant to his 
share of the estate except Narayya. He therefore succeeded to it 
in addition to his own share, and thus became possessed of the 
whole estate, which he enjoyed until December 1788, when Govern- 
ment declared that he had “ forfeited his Zamindari for rebellion 
and would never bg restored" (Exhibit 214). His fort was shortly 
afterwards destroyed by Captain Lysanght. In January 1784 Govern- 
ment favourably entertained the proposal of the Chief-in-Council at 
Masulipatam to appoint the son of the rebel as his successor in the 
Zamindari (Exhibit 20), and in September of the same year a 
* Banad or commission of Rajahship" (Exhibit 21) was issued to 
Venkatanarasimhe, his son. This Sanad after reciting tho dis- 
possession of Narayya, states that the Governor and’ Council 
“ reposing especial trust and confidence in the integrity and good 
management of his son, Raja Venkstanarasimha Appa Row 
Bahadar, do hereby constitute him tothe said Zamindari of Nuzvid 
* * and confirm him in all the rights and privileges thereunto 
belonging". It has been argued thutthore was no forfeiture in 
this case, bat only the removal of one member of the family for 
misconduct, and the substitution of another ; and in support of 
this view reliance is placed upon the Ramnad case.! It is clear, 
however, from Exhibits 214 and 20 that it was a complete forfei- 
ture, and that Government considered itself free to convert the 
estate into Havelly, that is, ordinary Government lands, and that 
ib wasre-granted to the son purely as an act of grace. In the 
previous litigation the Courts (including the Privy Council) have 
always referred to this transaotion us & forfeiture for rebellion, 
and we see no reason to take any other view of its character. In 
making the re-grant, however, to his son the Government did not 
express any inteution to interfere with the quality of the estate in 





1 (LL. R, 24M, at p. 629.) 


PARTS V & VL] THE MADRAS LAW JOURNAL REPORTS. 195 


regard to its descendibility to heirs. Wetakeit that in accordance 
with the principle laid down in the Hansapur case (Baboo Beer 
Partab Sahee v. Maharajah Rejender Partab Sahee!,and affirm- 
ed in the Sivagunga case) Muttu Vaduganadha Tevar v. Dora 
Singha Tevar,? the re-grant would not operate to render it par- 
tible if it was previously impartible and descendible to a single 
heir, It, no doubt, rendered the estate the self-acquisition of the 
new grantee, but that would not destroy its character of impartibi- 
lity if it possessed that character before the forfeiture, (Siva- 
ganga case, p. 2U8). On the other hand if the estate was partible, 
as we find it was in the present case, there is nothing in the forfei- 
ture and re-grant to affect that quality of the estate. The only 
. effect would be that it would devolve as sclf-acquired, not as ancest- 
ral, property. There is nothing in the Sanad or in the correspon- 
dence at the time to suggest that Government recognized the estate 
as an impartible one, or gave it to the grantee with special adver- 
tence to the fact that he was the eldest son of his father. He was 
a child of 8 years of age, and his brother, Ramachandra Row, was 
then a baby of three years. Therebel Narayya continued to give 
trouble for some time after his deposition, and after his death 
his second wife clairaed a share of the Zamindari for her son, 
Ramachandra Row (Exhibits 26 and 27), and fomented disturb- 
ances of a serious character, so much so that at one time his 
claims were said to be supported bya force of 20,000 men. 
During this period and until 1795 the Estate was managed 
by a Dewan on behalf of the minor, Venkatanarasimha 
Row, but in that year it was taken under the direct management of 
the Company and so remained until the permanent settlement of 
1802. It was, however, expressly stated that the Government did 
“ not mean in any respect to affect the rights of the Zamindar, but 
merely to interpose as authorized by his Cabooliat, until such time 
as we shall be satisfied of his competency to undertake the manage- 
ment” of the Zamindari (Hxhibits 29, QQQ). His conduct was 
very unsatisfactory, and in 1798 he was removed from all interfe- 
rence in the management of the Estate (Exhibit VVV), while in the 
following ye» he was placed under personal restraint (Exhibit 
AAAA). Exhibit EEEEEEEH shows that allowances were made 
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ġo. him and other members of the family while the estate was 


*€ under sequestration.” 


Meantime the question of the permanent settlement came pro- 
minently'to the front and in February 1801, the Collector Mr. 
Branfell, wrote (Exhibit 224) to the Board of Revenue, *I have 
“to acknowledge the receipt of your letter of the 18th ultimo, and 
“beg you will be pleased to inform the Board that I understand 
* Ramachandra Row conceives himself entitled to share the Nuzvid 
* Zamindari with his brother, Appa Row, in consequence of their 
* father, Narasimha Appa How, late Zamindar of that country, 
“ having shared it with his elder brother, Venkatadri Appa Row. 
“At first he was allowed as his portion the six parganas in the 
** Condapalli Cirear which are computed at one-third of the value 
“of the Zamindari, but subsequently by tampering with Hussein 
“ Alli Khan, the Amildar at that period, he prevailed upon him to 
“order an equal division of the country, which accordingly took 
* place. Upon the death of Venkatadri Appa Row, who died 
“without issue, the management of that Zamindari devolved upon 
* Narasimha Appa Row. 


“ It appears to be the opinion of the most intelligent natives 
* that it should be divided between Appa Row and Ramachandra 
* Row, in the same manner as was done between their father and 
“uncle when the country by the demise of a relation fell to their 
“lot, that is, the five parganas in the Ellore Circar should be given 
“tothe former, and the six parganas in the Condapalli Circar 
‘to the latter, 


“Viewing it ina political light I am clearly of opinion that 
“the tranquillity of the country is more likely to be preserved by 
“ adopting the above arrangement than any other which could be 
“proposed. Appa Row may possibly conceive himself injured by 
“the measure, but I confess I do not.” 


In July of the following year 1802, Mr. Read, the Collector, 
considered the claims of the two brothers to the Zamindari and 
offered “a plan for its division.” In paragraph 15 he writes“ A 
“ perusal of the late Collector's correspondefice will show that Rama- 
* chandra How's claim to participate in the Zamindari has been 
“long and steadily maintained ; so late, indeed, as tho 17th July 
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1795, the views of Venkatanarasimha Appa Row and Ramachan- 
“dra Row underwent the discussion of their relatives and adhe- 
«rents. In consequence an agreement was exchanged providing 
«c for the division of estate, effects and Zamindari of their deceased 
** father conformable to the usage in such cases. 


* 16, No doubt remains of the execution of this agreement, 
* although I cannot find it received the sanction of the Collector. 
* The elder Appa Row pretends to state that the document was 
‘ forcibly taken, and has presented what he terms & corrected 


** plan for the division of the Zemindari. The charge of forcible: 


** exchange I believe to be incorrect, and the agreement to which 
* Venkatenarasimha Appa Row appeals, is no more than a loose 
* memorandum in the handwriting of the Rajahmundry Peshcar.” 


«17, Founding a claim on this division of the country, 
* Ramachandra Row appears unwilling to receive charge of the 
“six parganas attached to the Condapally Circar. But the ap- 
* pearance of discontent conveys no solid objection to Ramachan- 
'* dra Row’s acceptance of such a portion of the Zemindari as you 
« may think proper to delegate to his charge.” 


« 18. The early misconduct of Venkatanarasimha Appa Row, 
* his inexperience of businsss and present want of respectable 
* managers, are causes Which to me weaken his claim as the direct 
* heir to the exclusive management of the country. On a subject 
* however, of so delicate a nature and of such importance to the 
“interests of the claimants, a dispassionate judgment should be 
't formed, and viewing the system of policy as the least dangerous 
* T incline to my former recommendation of the division of the 
« Zemindari." (Exhibit FFFF). 


In the judgment of the Privy Council in the first Nuzvid suit 
& reference is made to the above agreement of 1795 between the 
two brothers, but the Privy Council rejected it then as not legally 
proved. It has now been proved [Exhibit NNNNNNNNN in the 
same terms as Exhibit FFFF (1) as enclosure No. 8 to the Col- 
lector’s letter, Exhibit 85. It runs as follows:— Having agreed 


“ to divide between us who are born of different mothers, all effects, 


* debts: and: estate of every description left by our late father 
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“ together with the Zemindari if hereafter obtained, according to 
“the Code of Hindu Law We are quietly to receive our allow- 
* &nces in the same proportion as hitherto paid by Government, as 
* also all advantages derivable from the Kamatams or otherwise 
“from the Zemindari until it shall be entrusted to us, and when 
“put in charge of the same we are jointly to manage it by our 
“servants till the expiration of the first Cabooliat, Venkatanara- 
" simha Appa Row, the eldest brother, taking such a share as 
** Cotagherry Coniah, Chintapulla Subbiah,‘ Bommannty Appanah, 
“Nandoory Latchiminarasoo, Danabanze Venkatramdoo, Basu- 
“ varazu Veeranah, Basavarzu Shoyenah and Doogiraula Ninganah 
“may fix, and when the period of the first Cabooli:t shall have 
‘elapsed, we are to divide the country according to the Gentoo 
‘law, and transact the affairs thereof separately. These conditions 
‘are to be religiously performed by both parties, but if we prove 
“so unfortunate as not to be restored to the Zemindari, then the 
“ present sllowance being inadequate for our oxpenses, we are to 
“make a joint public representation on the subject and to receive 
“the amount which may be granted in equal proportions, enjoying 
“at the same time the present allowance in the like manner as we 
* have hitherto been paid and without any debate thereupon, 


“ We are to act constantly. Friendly terms in every respect, 
“ This agreement is tendered by our mutual coneent.” 


It will be observed that this agreement was entered into by the 
elder brother when ninoteen years of age, and by the younger 
when fourteen, andit was made under the advice of relatives 
and adherents. It provides for a complete and equal division of 
ell their property and liabilities, and also for an equal division of 
the Zamindari if hereafter obtained,  secordine to the Codo of 
Hindu Law." It is difficult to reconcile this with any consclous- 
ness on the part of the family or their relatives and adherents that 
the estate was impartible and descendible to a single heir. The 
Collector had no doubt of the execution of the agreement, and he 
also found that it was voluntarily entered into, and this is con- 
Ërmed by the statement in the Report of the Special Commission 
which was appointed to investigate the claims of the two brothers 
in September 1802 (Exhibit GGGG), that the elder brother had 


bad 
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intimated his wish to divide as long ago as when the Nuzvid com- 
mission was instituted, that is in 1799. 


The letters (Exhibits 82 and OOOO), written by the two 
brothers to the Collector in 1804, show that the agreement to 
divide was acted on in regard to all the property except the Za- 
mindari, which, of course, they were unable to divide while it was 
under sequestration and in the possession of the Government 
officers. In dealing with the reports of Mr. Brantell and Mr. Read, 
the Special Commission already referred to, observe that “ the 
claim seb up by Ramachandra Row to share the Zemindari with 
* his brother is founded, Mr. Branfell o serves on the circum- 
‘stances of their father Narasimha Appa Row heving shared if 
« with his brother Venkatadri Appa Row, bat it appears by 
« Mr, Read’s report that it is also maintained bn the ground of an 
“agreement entered into between the brothers in 1795 for the 
* purpose of dividing the Zemindari, in the event of its being 
« restored to the family. The intention of dividing the Zemindari 
* having long been in the contemplation of the persons concerned 
« is further established by anintimation conveyed from the elder 
« brother, Narasimha Appa Row, about the time when the Nuzvid 
« gommittee was instituted purporting that he wished to divide 
“the Zemindari with his brother" and added “ judging under 
“ these circumstances, and considering the division a measure of 
* prudence, we recommend to your Lordship the restoration of the 
* parganas in the Ellore Circar lately under the management of 
« Mr. Branfell to Narasimha Appa Row and of the six parganas in 
“the Condapilly Circar to Ramachandra Row, being the natural 
« division of the country and best calculated to prevent disputes 
«Which might arise from “ a less defined boundary.” 


The final order of Government in the matter was passed in 
December 1802 (Exhibit HHHH) and is in these words :— 


« The Board having considered with attention the recommen- 
“dation of the Special Commission for dividing the Zemindari of 
« Nuzvid and for placing the Ellore division under the manage- 
« ment of Narasimha Row, and the six pirganas in the Condapilly 
« Circar ander the management of Ramachandra Row, and learning 
‘that it is the wish of both parties that the proposed division 
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‘his brother had entered into to divide all their property, 
the Zamindari, equally between them. It is also ólear that the 
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eC 


should take place, direct accordingly that tho arrangement of the 
“special commission be carried into execution.” i 


Sanads (Exhibit JJJJ and 252) in the same terms were issued 
to the two brothers in accordance with this decision in 1802, but 
the Colair villages which formed part of the old estate were never 
restored (Exhibit 84). In forwarding these sanads to the Collector 
for delivery to the Zamindars (Exhibits 240) in March 1808, the 
Special Commission writes “The Governor in Council has been 
^ pleased to restcro the Zamindari of Nuzvid to the family of the 
“ Appa Rows and at the recommendation of the Special Commis- 
“sion to restore the Ellore division to the eldest brother of the 
“family, Venkatanarasimha Appa Row, and to authorize the six 
“ parganas of Nuzvid in the Condapilly Ciroar to be conferred on 
* Ramachandra Row, on the terms described in the &ccompanying 
“extract of the Proceedings of the Commission. . | 


“4, The Commission do not consider i5 to be necessary to go 
"into an explanation of the motives'of forbearance and of lenity 


<“ which ‘has induced them to recommend the restoration of the 


* Zamindari of Nuzvid to the hereditary family, but should the 
“ Appa Rows be slow to comprehend the nature of the intentions of 


“the Governor in Council in re-establishing them iu their Zemin- 


“dari, and the principles of the new system, the Commission rely 
“on your explaining to them the benefits of that system and 
“removing every doubt they may have of stability. 


“ő. The Governor in Council having permitted the balances 
“standing against the Nuzvid Zamindari to be written off, the 
“Special Commission authorize you on making over the Zamindari 
“of Nuzvid to the two brothers to grant each a formal relinquish - 
** ment of all demands prior to Fasli 1212”, i 


Reading these papers as a whole it is clear that Ramachandra 
Row: aud his relatives and adherents always maintained his 
right to a half share in the Zemindari at firat on the ground 
that it was enjoyed in equal shares by his father and uncle, and 
afterwards on the strength of the agreement of 1795 which he and 


including 
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elder brother did not claim the whole estate as impartible and. 


descendible to a single heir, but voluntarily admitted his brother’s 
elaim to an equal share. The Government too, though they at 
first- ignored the claims of Ramachandra Row and granted the 
whole estate in 1784 to his brother, yet subsequently, after the 
estate had been taken under management for arrears, they appear 
not to have felt any necessity to deal with it as an impartible 
estate. The Government eventually accepted the wish of -the 
brothers to divide the estate, a proposal which also commended 
itself on grounds of policy. 


The division of the estate was due mainly to the wish of the 
parties, under the advice of their relatives and friends, but the 
exact proportion in which Government directed ‘the division to be 
made was due to political considerations with a view to preventing 
the dispntes that might have arisen from a less clearly defined 
boundary, and was accepted by the two brothers. As pointed out 
by the Privy Council in the Devarakota Case (Mallikarjuna v. 
Durga)', it must be remembered that at that time there were no 
Civil Courts competent to decide a disputed claim to a share in the 
Zamindari, and the Government was the only authority which 
could do so. The decision must, therefore, be regarded as of a 
quasi judicial character. 


We think that the history of these transactions affords strong 
ground for concluding that neither the family nor the Government 
regarded the estate as impartible and as descendible to a single 
' heir only. As to the effect of the grant of the sanad in 1802 in 
regard to the descendibility of the estate, itis only necessary to 
say that the Privy Council in their judgment in the Udayarpsliem 
case, delivered on the 31st July last, laid it down as now settled 
law that “the acceptance of a sanadin common form under 
* Regulation XXV of 1802 does not of itself and apart from other 
* circumstances, avail to alter the succession to an hereditary 
‘estate.’ ‘There is nothing in the present case to indicate that 
Government in granting the sanad intended to alter the quality of 
the estate as regards descendibility. This remained after the grant 
of the sanad just what it was before the grant. Our conclusion is 
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that it was not impartible before, and that it so remained after the 
grant of the sanad. 


At the time when the division of the estate was made between 
Venkatanarasimha (2) and Ramachandra |8), they had a younger 
brother, Narasimha (4), who received no separate share. There 
was a great deal of controversy in subsequent years as to tbe rea- 
son for this ignoring of his existence or at last of his rights. 
Various officers held various views at different times. In 1802 he 
was a boy of 14 years of age, and it is nob easy to suppose that his 
existence was unknown. Venkatanarasimhe (2) was the son of the 
elder wife of Narayya. The rebel Ramachandra (8) and Narasim- 
ha (4) were both the sons of the younger wife, and it seems pro- 
bable that in accordance with a view of the law that prevailed at 
one tine (Temmakal v. Subbammal)!, the two uterine brothers 
were regarded as going together and entitled jointly to ono share, 
the brother by the other wife being entitled to the other share. 
This, at least, would seem to have been the ides of Narasimha him- 
self and of his advisers, for in 1805 he sued Ramachandra for a 
half share in the Nuzvid Zamindari comprised in the sanad of 1802. 
This suit was dismissed on the ground that he ought to have sued 
both Ramachandra and his half brother, Vencatanarasinha, for a 
half share in both the Zamindaris, 3. e, Nuzvid and Nidadavole. 
In 1816 Narasimha, acting on this decision, did so sue, but that 
suit was dismissed on the ground that the sanads of 1802 were the 
root of the grantees’ title under Regulation XXV of 1802, and 
that Narasimha, not having any right under the sanads, could not 
go behind them and claim an independent title. The misconcep- ' 
tions created by Regulation XXV of 1802 were at length corrected 
by. the passing ot Regulation IV of 1822, and the Government of 
Madres passed a special Regulation cancelling the sanad granted 
to Venkata Narasimha and Ramachandra in 1802, in order to. give 
their younger brother a portion of the property, but this legisla- 
tion was over-ruled by the Government of India and by the Court 
of Directors. Eventually, through the influence of the Collector ; 
both branches of the family voluntarily made a provision for 
Narasimha in satisfaction of his claims. It-does not seem to be 
necessary to refer to these transactions, further than to observe 
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that in the litigation of 1816 Venkata Narasimha, the eldest of the 
three brothers, though he put forward four other defences, did 
not allege the impartible character of the estate asa defence 
against his younger brother’s claim for a partition of it. The Pro- 
vincial Court actually decreed an equal partition of the estate, yet 
even in the appeal no plea was raised that the estate was imparti- 
ble by family custom, or by its inherent character, as being of the 
nature of a Principality or Raj or military fief; but, Venkata 
Narasimha ina supplemental defence did rely on Mr. Branfell’s 
suggestion that the property should be equally divided and one 
half be given to him asthe son of one wife and the other half 
given to the two sons of the other wife. 


w 


Venkata Narasimha (2) remained in sole possession of th 
Nidadavole estate until 1827 when he died, and was succeeded by 
his adopted son, Narayya (5). There being no person who under 
the ordinary Hindu Law was a coparcener with Narayya (9), no 
question of partibility or the reverse then arose. 


It may, however, be remarked in passing that the elder surviv- 
ing widow of the deceased Zamindar, though she then denied the 
adoption, and claimed the whole estate for herself, did not base her 
claim on the ground that by family custom or otherwise, it was 
impartible aud descendible to a single heir, but solely on the 
ground that according to the then currently accepted view of the 
Hindu Law relating to succession by widows to the property of 
husbands, she, as the elder widow, was alone entitled to succeed to 
all her husband’s property, other widows being entitled to succeed 
. in turn on her death. (Exhibits 50 and 51, Jijoytamba Bays Satba 
v. Kamakshi Bays Saiba)!. 


In 1848 the estate was sold for arrears of revenue and was 


bought in by Government which granted a portion of it to Nugvid 
in satisfaction ofalarge debt due by Narayya to the owner of 
that estate. The rest of the Nidadavole estate the Government 
restored to Narayya under a fresh grant. That the effect of thia 
sale was to cancel Narayya’s title to the estate was decided by the 
Privy Council in the Tangellamudi case (Rajaji Bahadur Garu v. 
Parthasavadh: Appa Bau)’, and that decision is binding on the 
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present parties, who were all parties to that suit also. The counsel 
for Parthasarathi contends that the sale broke up the estate of 
Nidadavole, and that even if the estate up to that time was impar- 
tible, it must henceforth be regarded as the self-acquisition of 
Nar&yya under the new grant, and would follow the ordinary Hindu 
Law and be partible property after his death. He relies on the 
decision of the Privy Council in the Merangi case (Sri Raja Sat- 
rucherla Jagannadha Razy v. Sri Raja Satrucharla Ramachandra 
Bazu)", but we sre unable to accept this contention. In the 
Merangi case Government had no intention of restoring the estate 
to the former owner when they purchased it, and they retained 
possession themselves for some time after their purchase. Their 
subsequent grant of it to a son of the former holder was made not 
on'account of any claim which they recognised in the son, but in 
order io gratify a third person who had deserved wellof the 
Government. In the present case Government brought about the 
sale as ‘the only safe and legal method of effecting the relief of 
the family" (Exhibit 282) and protecting the estate against its 
creditors, Government allalong intended to restore the balance 
of the estate (after satisfying creditors) to Narayya, and there is 
no indication that they had any intention of interfering with its 
quality in regard to descendibility. In accordance with the prin- 
ciple laid down in the Haneapur case? the inference is that its 
quality was unaffected by the sale and re-grant under these special 
circumstances. We have, however, seen that it was not an impar- 
tible estate prior to the re-grant of 1848, and it, therefore, was 
uot impartible after that event. Narayya (5) remained in enjoy- 
ment until 1864 when he died without issue. He left two widows, : 
Papamma Row and Chinamma Row, as his heirs. He also left a 
wil. This Will was found by the District Judge not to be 
genuine; but for the reasons stated later on, we find that the will 
is cerainly genuine. In it Narappa authorized the widows to 
adopt son for him, and directed them to divide his Zemindari 
and all his other property equally between them, Government 
objected to the division of the Zamindari; but agreed to let the 
widow enjoy the Zamindari jointly, and this they did for nearly 
twenty years until the death of the younger. If the Zamindari 
was impartible, Papamma Row, the senior widow, would have ‘been 
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entitled to enjoy the whole Zamindari. She was a woman of great 
capacity and determination. The fact that Narayyu directed the 
Zamindari to be equally divided, and that a woman of Pappamma 
Row’s character consented to allow the junior widow to enjoy the 
estate equally with her for so many years, 1s, we think, eloquent 
testimony to the consciousness of the family that the estate was 
partible according to the ordinary Hindu Law. 


With regard to the second or Nuzvid branch of the family, 
which enjoyed tho Nuzvid estate separately under the sanad of 
1802, we may observe that there were only two successions, VIB, 
in 1814 when Ramachandra (8) died and was succeeded by his 
only son, Sobhanadri (6), and again on the death of the latter 
in 1868, There was no co-parcener in existence when Sobhanadri 
succeeded, so no question of partibility could arise. But Sobha- 
nadri left six sons, and, as we nave seen, the five younger sons 
claimed shares in the Nuzvid estate, and brought the two Nuzvid 
suits already mentioned in order to establish their claims. 


Recapitulating the successions from 1756 we find that two 
brothers, Venkatadri and Narayya, were joint Zumindars, with 
exactly equal shares, from that year until 1771 when Venkatadri 
died, and Narayya then became sole Zamindar unti] 1784 when 
he was deposed for rebellion. The estate was soon after- 
wards re-granted to his son, Venkata Narasimha, who was, in 
fact, the eldest son, though no stress is laid on that fact in any 
of the papers connected with the grant to him. His younger 
brother, Ramachandra, however, and his adherents, at once dis- 
puted his claim to the whole estate, basing Ramachandre's claim 
to a half share on the fact that his father and uncle had enjoyed 
the estate in moieties. Venkatanarasimha admitted his brother's 
claim as early as 1798, and in 1795 made a formal agreement to 
divide the Zemindary with him if they should ever recover it from 
Government which had sequestered it for arrears and owing to its 
mismanagement. A Special Commission was appointed to investi- 
gate the claim of Ramachandra, and after an enquiry they recom- 
mended the division of the estate between them, and sanads in 
exactly the same form were issned toeach. In the litigation of 
1816 when a younger brother sued for a share of the estate, 
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Venkatanarasimha did not plead (as he might have done if tho 
fact were so) that the estate was by its inherent nature, or by 
family custom, impartible and descendible to a single heir. On 
the only other occasion when a question as to the partible character 
of the estate could have arisen, i. e., in connection with the death 
of Narayy& in 1864, we find that in his will he treated it as 
partible, and it was enjoyed as such by his widow for nearly 
twenty years. 


In this state of the evidence as to the manner in which the 
estate was actually enjoyed since 1756, we think that we may 
follow the exemple of the Privy Council in the Devarakota case, 
and hold that itis not necessary to go further back. If it were 
necessary to do so we should agree with the District Judge that 
there is no satisfactory evidence that the Zamindari was held as 
an impartible estate descendible to a single heir prior to that time. 
In addition to the considerations urged by the District Judge we 
should have to point out that the Persian sanad of 1765 [Exhibit 
87 (c)], which was relied on by this Court in the Nuzvid suit as 
most important evidence of the military or feudal character of the 
tenure, is almost certainly not a genuine document. It is a most 
important document of title but it was never produced in any suit, 
or before any authority, or referred to in any document, prior to 
the time of the Nuzvid suits afew years ago. It purports to be 
a grant of the Zamindari by the Nizam Alli Khan to Venkatadri 
on the 28th December 1765, and it purports also to grant him the 
title of Mansabdar and Commander of 8,000 men. Grant in his 
Political Survey already referred io makesno reference to this 
sanad, and it is difficult to suppose that he would not have known 
of it if it really had been granted. He speaks of Venkatadri 
holding under Amildari sanads, but this sanad was not granted 
either by, or to, an Amildar, but was granted by the Nizam himself 
to the Zamindar. Aguin, if it were genuine, it ought most 
certainly to have been produced before the Circuit Committee in 
1786, or at least referred to in Exhibit 22, the petition which 
the rebel, Narayya, presented to the Committee in that year, and 
in which he set out the history of the Zamindari in great detail. 
The Oondana people [Exhibit MMMMMMMM (1)] were at that 
time claiming to have an independent title to the four Parganas 
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known as the Char Mahal, and Narsyya was concerned to refute 
their claim and show that they held under a grant from his own 
family. Itis argued that: there was no occasion for Narayya to 
refer to the san:d of 1765 inasmuch as the Condana people 
admitted the superior title of Narayya’s family; but this is not 
so, The Condana people, no doubt, admitted an original grant 
from that family, subsequently confirmed by the French in 
Febrnary 1759, but they alleged that in May of the same year 
they bad obtained & grant direct from the Nizam in which the 
grant from this Narayy&'s family is entirely ignored, and they 
claimed an independent title; which, we may remark in passing, 
they eventually established to the satisfaction of the British 
authorities (Exhibit 219). If Narayya could have referred to a 
still later grant, such as that of 1765, also direct from the Nizam, 
and with the Char Mahal specially mentioned, it would have been 
a complete answer to the Condana claim. Even if Narayya's 
sanads had been lost when his Fort was destroyed in 1784, he 
could still have referred to the sanad which was of recent origin 
and was granted to his brother who was joint Zamindar with him 
go that he conid hardly have failed to know of its existence and 
importance. The Judge has also found that Narasimha, the 
Zamindar in 1798, ought to have produced it with his petition 
Exhibit 222, dated the lith November 1798, which was written 
in answer to an invitation from the Government to him and all 
other Zamindars to state their titles with a view to the permanent 
settlement then in contemplation. If the document were genuine 
he certainly ought to have referred to this important title-deed, 
but though the District Judge admitted Exhibit 222, we are of 
opinion that it is not admissible since it appears to be a copy only 
of the petition, end there is nothing to show who made + ~- that 
it is a true copy, or that it was made more than 30 years ago, 
or that the original was ever sent to the Collector. 


Being inadmissible, the argument against the genuineness of 
the Persian sanad founded onit fails. But we do not agree with 
the District Judge that this sanad has been produced from proper 
custody. It was first produced in the Nuzvid suit by one, Narayya, 
who was a member of the Nuzvid or younger branch, and there 
is no evidence as to how that branch became possessed of it. It 
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ought to have been in the possession of the elder branch. Even 
if it had been carried away in 1784 by the mother of Ramachandra 
Row, it ought to have been restored by her when she gave up to Mr. 
Malcolm in 1791 the * bonds and other valuable documents" which 
she had carried off and which Mr. Malcolm restored to the elder 
branch (Exhibit 85). A list of those papers is found in Exhibit 
MMMMMMMMM, but this sanad does not appear among them. 
It is, however, suggested that sho wrongfully kept back this paper 
and did not give it up to Mr. Malcolm. This is a mere surmise, 
unsupported by any evidence. The grant, being to one only of 
the then joint Zamindars, was adverse to the claim she was assert- 
ing for her:son to half the Zamindari, and if she had kept back 
the document, it is reasonable to suppose that she would have 
destroyed it. We do not think that it can be said that this 
document has been produced from proper custody. Its age, 
therefore, raises no presumption that it is genuine. Another sus- 
picious circumstance connected with this document is that the 
original is not now forthcoming, and no explanation of the fact is 
given. This important document of title which was kept so care- 
fully for more than a century, (though never produced or referred 
to, in any of the many transactions of which we have evidence), 
was at length produced in the Nuzvid suit, and after it was 
accepted there as genuine, it has now been allowed to disappear 
and no one can say how or why, and we have nothing to examine 
save a copy of it. This method of dealing with documents, the 
genuineness of which may be disputed, is now so well recognized 
in the Indian Courts that it necessarily adds to the suspicion 
otherwise attaching to the document. For the reasons we have 
stated we conclude that this Persian sanad is not genuine. 


In the view that we have taken that the evidence clearly 
shows that the estate has not been of an impartible character and 
descendible to a single heir since 1750, we do not consider i$ 
necessary to go further back and discuss whether the estate was 
prior to that time, held on a military or feudal tenure or partook 
of the nature of a Principality or Raj. We may, however, state 
briefly that we concur in the conclusion of the District J udge that 
there is no reason whatever for thinking that the estate ever 
partook of the nature ofa Principality or Raj. There is more 
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show of reason in support of theidea that it was held on a sort of 
military tenure or rather that it was a Deshmukhior renter's 
estate burdened witha liability to furnish & certain number of 
armed men to the ruling power when so required. No doubt in 
the first years of their rule the English authorities regarded the 
Zemindaris as military or feudal estates (Exhibits 201 and 204) 
but the incorrectness of that view was explained in the letter of 
the Board of Revenue to Government dated the 80th September 
1786 (Exhibit JJJ) and the same veiw as to the true character of 
these Zamindaris was maintained in the Fifth Report, pp. 6, 7 
and 8. Whatever military assistance was required of the Zamin- 
dars it was quite a minor part of their duty, and it was in the case 
of this particular Zamindari expressly declared (Exhibit 20) to 
have ceased altogether after the rebel Narayya was deposed in 
1784. If it existed up to that time itis quite clear that it was 
not of such a character as to imply that the estate must be held 
by a single person only for we find thatthe Zamindari was, in 
fact, held by the brothers Venkatadri and Narayya, in equal shares 
from 1756 to 1771, a period which embraced several years under 
both Mahomedan and British rule. No presumption in favour of 
impartibility, therefore, arises from the tenure on which the estate 
was held, and there is nothing to negative the positive evidence 
which we have as to the actual facts of enjoyment since 175€ and 
the inferences tv be drawn from them. 


We find that the estate is not impartible and descendible to 
a single heir, but is partible according to the ordinary Hindu Law 
applicable to co-parcenary property. 


The next question that arises for decision is whether the 
Will of Narayya (5) is genuine or not ? 


The Subordinate Judge found that it was undoubtedly 
genuine, while the District Judge with somewhat fuller evidence 
before him fonnd with equal confidence that it was a forgery. The 
question has been most fully argued before us, and the conclusion 
at which we arrive is thatthe willis genuine. Itis in the 
following terms :— 


« Will executed on Thursday the 8th Margasira Suddha of 
“the year Rakthakshi, (6th December 1864) by Rajah Narayya 
E 
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“ Appa Row Bahadur Qaru in favour of my two wives, Papayya 


~ * and Chinnayya. 


** As my illness increased, and as I think]I would not survive, 
“you both should divide in equal shares my Zamindari Nida- 
“davole and Baharjali Parganas and Amberpet Pargana, the cash 
“in the upstair building and all other moveable and immove- 
“able property. It-has been arranged that my nephew (sister’s 
''son) Chiranjivi Vellanki Venkata Krishna Row should enjoy 
“hereditarily from son to grandson the profits of the village of 
** Mandur attached to Ambarpet Muttah and also of Nagulapalli 
“and Rajupatepalli villages attached to the Taluqdari, and that 
‘my brothers-in-law Vellanki Jagannadha Row Garu and Vel- 
“lanki Sura Row Garo should enjoy hereditarily the profits of 
“the village of Undrajavaram attached to Nidadavole Pargana 
* paying every year the pesheush fixed therefor at the Sub-divi- 
“sion according to the kisbund (instalments). You both should 
“maintain our Samstanam  servants—clerks, dasis and other 
“servants. You should for the most part livein harmony with 
“my younger brother Chiranjivi Venkatadri Appa Row. You 
"should adopt a boy who is our sannthsia (one closely related) 
“whenever it strikes you that our Samstanam should continue. 
“In all. matters you both should act without quarrelling. I have- 
* this day alone caused a petition to be written and sent to the 
“ Collector of Godavary in regard to this matter. You bothshould 
'* without fail act according to the aforesaid paddhatis (terms). 


(Signed) Appa Now. 





| Seal. : 


———M—— 


= «Gih December 1864. 
‘© Witnesses hereof— 
| D «© (Bigned) Vadlapatla Kondappa, Village Munaif. 
«*( , ) Duggirala Rama Das. 
«*( 4 ) Duggirala Subbanna, Kulkurnam, Sanivarpet. 
«( , ) -Chellikani Chinna Rayunim Qaru: 
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* Written by paugali Lakshiminarasayya, Sheristadar. 


' © We both have agreed -to aet MEME to the. P. Bis 


(€ terms. 
« (Signed) Rpjah Papamma Row. 


«(o a +), Rajah Ohinnammes Row,” 
This Will was written in my presence on the said date. * . 


(Signed) Vadlapatta Kandappa, 4 
Village Ben: 


This will was produced from proper custody, viz., that of 
Papamma Row and it is more than 80 years old. It is therefore 
open to the Court under Section 90 of the Indian Evidence Act to 
presume that it is genuine, There is however ample evidence on 
which to determine the genuineness of the willso that itis, not 
necessary to rely on any presumption in regard to it. 


It will be observed that the will purports to be signed by the 
testator and to be written by the Sheristadar of the Kstate-and 
attested by four other persons. There is also an endorsement on 
it by both the widows that they agreed to act according to its 
terms.- The genuineness of the signatures of all these seven 
persons has been proved and in fact is not denied byany of the 
parties. Nor is it denied that the will isin the handwritting of 
the Sheristadar. What is denied is that the testator Narayya, (or 
as he calls himself in the will, Appa Row) signed it. Those 
who impugn the will suggest that it was concocted by Venkatadri 
" (9), who was the natural brother of the testator and who was 
helping him in the management of the property at the time of--his 
death, They suggest that it was owing to his influence that the 
attestors attested it and that the widows endorsed onit their 
consent to act according to its terms. There is really no evidence 
worth the name to support the suggestion. On the contrary.there 
is ample evidence that the willis genuine. Itis true that all- the 
atiestors and both the widows were dead before the trial of O.'8. 
No. 44, bat Rangayya, the Head Accountant of Pappamma Row, 
and the present Karnam of Sanivarpet, where the testator lived, is 
the son of Subbanna, the former Karnam whoattested the will 
This Rangayya.was examined in that suit nnd fully. proved «he 
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signatures of his father and of tho all other attesting witnesses. He 
also gave it as his opinion that the testator’s signature to the will, 
and to the letter which he wrote about it to the Collector on the 
snme day were his genuine signatures. This opinion is relevant 
&nd admissible as proof of the signatures under 47 of the 
Indian Evidence Act since the witness from seeing pattahs and 
other papers signed by the testator in the ordinary. course of his 
duty as karnam and accountant of Papamma Row for many 
years, was well acquainted with the testator’s signature. 
We see no reason to disbelieve this witness. In O. S. 
No. 85 of 1895, Papamma Row was herself examined 
asa witness and distinctly proved the execution of the will by 
her husband, and its attestation by the several attesting witnesses. 
She also proved the genuineness of the letter sent by the test «tor 
tothe Collector on the same day reciting its terms. Papamma 
Row was a very old lady, aged about 70 years, and in feeble health 
when she gave her evidence, and it is not to be wondered at if her 
Memory was defective in regard to some of the events: which 
had taken place 93 years previously, but there is nothing in her 
evidence to lead us to discredit her proof of the will. She had 
also been examined as a witness eight years previously in O. S. No. 
14 of 1888 and had then also proved the execution of the will. In 
that suit also another attestor, Ramadas, was examined and proved 
the will, as also did Venkatadri (9) who was the father of Partha- 
sarathi (16), and who was the natural brother of the testator and 
was helping him to manage the estate at the time of his death. In 
that suit the Subordinate Judge held that the wil was genuine 
and the finding was upheld by the High Court on appeal. It seems’ 
to us too that the subsequent conduct of all parties, and the pro- 
'babilities of the case wholly negative the contention that the will 
is a forgery. Exhibit J (1) is the letter already referred to as sent 
‘by the testator to the Collector of the District on the same day 
(0th December) that the will was executed, in which the testator 
reported that he feared he was about to die and that he had made 
a will the terms of which he recites, and which are practically 
identical with ‘those of the will, Exhibit H. This: letter is proved 
to be in the handwriting of the Sheristadar who was also the 


"writer of the will, and it purports -to be signed by the testator 


himself. Jt was proved both.in the present-suits and in O. S, No. 
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14 of 1888 to be genuine by the same evidence as was adduced to 
prove the will. ‘The parties who impugn the will contend that 
the testator’s signature on this letter also is a forgery, and suggest 
that it also was concocted by Venkatadri in order to give, colour to 
the will, but there is no more evidence to support this plea in the 
one case than in the other. 


Exhibit J(2) is a letter written three days later and signed by 
-both the widows and sent to the Collector of the District in which 
they recite their husband's illness, and the terms of the will made 
by him and his letter to the Collector regarding it, and send him a 
copy of the will and request that he will report the matter to the 
‘Board of Revenue, The genuineness of Exhibit J(2) is proved 
and indeed is not disputed. The facts were duly reported to the 
Board of Revenue and by them to Government, who, in July 1865, 
decided that the testator could not have intended the estare to be 
divided as he had provided for the adoption of a son in order to 
continue the family, but offered to re:ognise the widows as j'int 
owners of the estate on condition of their managing it in accord- 
ance with the terms of the will. ‘The Collector in his letter J(3) 
to the widows also recites that he had made enqui:ies under the 
Court of Wards Regulation and had reported that they were of 
suitable age and capacity to personally manage the estate, and that 
he also found that they had appointed their late husband's bro: her, 
Venkatadri (9), as manager, and that, therefore, the Court of 
Wards had decided that it need not interfere with the estate. -He 
therefore acknowledged them as joint owners and directed them 
to manage their affairs as directed in the will. This letter was 
written tothe widows on the 4th September 1865, that is some 
nine months after the death of the testator, and in the interval it 
is clear that the attention of the revenue authorities was directed 
to the affairs of the estate and family. It seems most unlikely that 
if the will was a forgery, and was known to beso not only by 
Venkatadri and the attestators, but also by Rangayya (11) and by 
his father and brothers (as Rangayya now says it was) from the 
very time of its forgery, the matter.would not have reached the 
ears of the Revenue authorities. .."l'hera is, however, not the 
slightest reason to suppose that they doubted the genuineness of the 
will or of the. letter J(1). ‘The testator had been managing his 
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estate for some 37 years prior to his death and his signature must 


have been perfectly well known to the Government authorities 


, and to many persons in the Collector's office, a consideration which 


renders it unlikely that a forgery would have been attempted, and 
still more unlikely that, if made, it would have escaped the notice 
of the Collector and the Government authorities. 


The District Judge luys stress on the fact that the original of 
the will was not sent to the Collector, but this appears to be 
immaterial in view of the fact that a letter signed by the testator 
himself was sent to the Collector on the very day thatthe will 
was executed informing him of its terms, and a copy of the will 
itself was sent afew days later. The supposed forgers therefore, 
did not fear to givathe authorities immediate and exact informa- 
tion as to the terms of the will, nor were they afraid to submit 
the signature of the testator to the inspection of the Colleotor and 
of those in his office. The widows and those about them appear to 
have acted precisely as they might be expected to have acted if the 
will was genuine. 


A reference to the genealogical tree will show that at the time 
of the testator’s death, Sobhanadri (6) and Venkatadri (9) were the 
nearest reversioners. Rangayya (11) was then about 24 years of 
age and Venkatanarasimha (12) was a few years younger. The 
reversioners had a clear interest in opposing a will which not only 
gave away several villages to legatees, but gave the widows power 
to adopt and thus cut off the reversioners altogether, yet none of 
them made the slightest move by word or deed to suggest that the 
will was not genuine, though it is the case of Rangayya now that 
he and his brothers and his father Sobhanadri (6) were at the 
testator’s residence and knew of the forgery within & few days of 
his death. Moreover, the will was acted upon by the family, and 
was treated as genuine in a number of suits to which members of 
the family were parties. In the Nuzvid suit in 1871 Venkatanara- 
simha (12) was the plaintiff, and he then fileda copy ofthe will 
as an enclosure to another paper. It is said that he made no use 
of the will and that it was filed, as it were, by accident, as an 
enclosure to the other paper. The fact, however, remains that he 
placed this most important document on the record without remark 
of any kind, though his case now is that he then knew it was.a 
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forgery, and the Privy Council, in fact, referred to it as genuine in 
their Judgment in that case. (Raja Venkata Rao v. Court of 
Wardsl). Inthe Tanuku suit in 1881, Vellanki J agannatha Row, 


Narasimha 
Appa Row 
v. 


Ranga 
Appa Low, 


one of the legatees under the will, sued to eject certain tenants . 


from one of the villages left to him by the will. The genuineness 
of the will was proved by Venkatadri and by Ramdas, one of the 
attestors, and it was acted on by the Court as genuine. In 1885 
Papamma How acting under the authority given in the will 
adopted Venkataramayya (15). Neither Rangayya (11) nor 
Venkatanarasimha nor any other brother made any objection 
though the effect of the adoption was to cut them off as rever- 


gloners. 


It is argued by those who now impugn the will that no suit 
for a declaration could have been maintained» by the reversioners 
prior to the passing of the Specific Relief Actin 1877, but this 
argument is of no weight, because it was not necessary for them to 
have filed a suit. If they knew that the will was æ forgery, they 
could have petitioned the Collector. That would have been the 
natural thing to do, and it would have served to cause an enquiry 
to be made and would have gone far to safeguard their interests as 


reversloners. 


The District Judge thinks that Sobhanadri (6) who was the 
senior reversioner in 1864, was deterred from taking action by his 
disputes with his sons, but it is difficult to see why such disputes 
should have done so. At all events on his death in 1868 there 
was no apparent reason why his sons including Rangayya (11) and 
Narasimha (12) should not have taken action. In fact the will 
was treated as genuine by all the members of the family for 24 
years, and it was not until 1888 that any question as to its genuine- 
ness was raised. Such being the broad outlines of the evidence 
regarding the will and of the way in which it was treated by all 
members of the family for many years, we are unable to attach 
much weight to the various difficulties and suspicions the cuimula- 
tive effect of which seemed so important to the District Judge. 


. We shall, however, refer briefly to some of them in the order 
in which they are.dealt with by him. 
Lr l.T.L BR; 2 M. 128 nt 190. 
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The first point that struck the District Judge as suspicious 
are (1) the fact that the stamp paper on which the will was 
written was purchased in August 1864 though the will was not 
executed until December; (2) the value of the stamp was Rs. 2 
though Re. 1 would have been sufficient; (3) nothing is known as 
to the man whose name appears as the purchasor of the paper, and 
(4) the will was not registered. 


In regard to these objections ib seems sufficient to say that 
under Regulation XVII of 1802 thenin force registration was 
optional and had to be made during the lifetime of the testator. 
Probably the parties considered that the letters written by the 
testator and the widows to the Collector were quite as effectual a 
safeguard as registration, and more in accordance with the dignity 
and importance of their family. Under the Stamp Law then in 
forco (Act X of 1862) “a will, tostament and the like" was ex- 
empt from stamp duty, and it may be thab this would cover a 
testamentary power to adopt. In any case, the parties had no 
legal advice at the time, but no doubt thought that a stamp paper 
of some kind would add efficacy to the transaction. It seems 
hardly reasonable, after the lapse of more than quarter of a cen- 
tury, to expect evidence to be forthcoming in explanation of such 
matters, and to draw inferences adverse to the will because they 
are not forthcoming, Had objection been at once taken to the 
will it may well be that such matters would have admitted of 
easy and satisfactory explanation, 


Then the District Judge points out that the testator’s letter of 
the 6th December and the widow’s letter of the 9th December to 
the Collector did not reach him until the 12th and 13th December 
respectively, and he regards the delay as suspicious. The District 
Judge is wrong in saying that the Collector was then at Cocanada. 
There i8 no evidence on the record to show where he was at the 
time, and it may well be that he was on tour, in which case- the 
delay of these few days might easily ocour considering the great 
extent of the Godavari District. The fact that the widows did not 
report the time of the testator’s death in their letter of the 9th 
December, seems to be of no importance when it is noticed that 
they do not even state the factof his death, though they write 
about him as dead, and’ send a copy of the: will. No doubt the 
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reason was that the matter was so recent and so notorious that it 
was known to every one. Then the District Judge thinks itis æ 
matter of suspicion that the will is not attested by the testator's 
relatives, Venkatadri (9) and Venkatakrishna Row who were present, 
but is attested only by certain estate officials. The attestors 
include the Village Munsif and the Karnam, and all appear to be 
persons who might naturally be present and be asked to attest. It 
was, moreover, written by the estate Sheristadar and endorsed by 
both the wives, and this may well have seemed sufficient proof of 
its authenticity. Krishna Row was himself a legatee, and legacies 
were also given to some members of Venkatadri’s family. This may 
well account for their not attesting the will. 


The District Judge also considers that the terms of the will 
are suspicious as they favour the relations bf the junior widow 
Chinnamma, and her brother-in-law, Venkatadri (9), by giving 
legacies to Jaganatha and Sura Row, her brothers, and to Krishna 
Row, who was son of Sura Row and was married to the danghter 
of Venkatadri (9). 


The gift of these legacies was, however, natural enough since 
the elder branch—that of Sobhanadri (6)—was very wealthy and 
possessed the large Nuzvid and Medur Estates, while Venkatadri’s 
branch wus by comparison quite poor. Papamma Row and So- 
bhanadri (6) and «ll his family, who were the persons injuriously 
affected by the legacies, acquiesced in them, and it, therefore, seems 
unreasonable to now see in them an indication that the will was 
concocted by Venkatadri (9) in order to benefit his family. In an- 
other part of his judgment the District Judge relies on the some- 
what inconsistent plea that if the will were genuine the testator 
ought to have left a legacy to Venkatadri, who was his own natural 
brother. This plea is, however, deprived of all force if it is remem- 
bered that the testator had already in 1848 given him the village 
of Tangellamudi out of Nidadavole, and he had also been given 
the village of Chevendra by the Nuzvid branch. It is to be observ- 
ed that the will does not direct that Venkatadri (9) should ma- 
nage the estate, nor does it nominate his son as the boy to be adopt- 
ed, as it might be expected to do, if Venkatadri had got it concocted 
in his own interest. The District Judge, itis observed, is in error 


in supposing that Venkatadri’s son was the only “ boy nearly con- 
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Narasimha nected” with the testator at the time. Exhibit JJJJJJJJ shows 


Appa Row that in 1864 there was also a grandson of Sobhanadri (6) alive and 


Prec itis -— 9 years who was eligible for adoption equally with Venkata- 
ri’s son. 


. {b may be stated once for all that Papamma Row was a woman 
of very strong character and intelligence. At the time of her 
husband's death she was about 40 years of age and managed her 
affairs personally. Sobhanadri (6) was, moreover, married to her 
sister, so that she could count on his support if necessary. She 
was, therefore, by no means likely to be cajoled or frightened by 
Venkatadri into accepting any arrangement injurious to her 
interests, and it is impossible to see what interest she can have 
had in concocting the will If the estate of Nidadavole was 
impartible, she, as the first married of the two widows, would be 
entitled to the whole of it for her life. If it was partible, she 
would be entitled to it jointly with Chinnamma and free from the 
legacies left by the will. She would not have been led to join 
in concocting the will merely to secure her husband’s authority to 
adopt, for itis manifest that she had no wish to make an early 
adoption. She, in fact, made none until 1885, that is 21 years 
after her husband's death. Her determination to herself retain 
the possession and enjoyment of Nidadavole during her own life 
is manifest throughout, and an adoption would be pretty sure to 
put an end to this. Moreover, if at any time &he should desire to 
make an adoption the want of her husband's authority could be 
cured by the consent of Sapindas. There was, therefore, no need 
for her to forge a will for this purpose. The simple and natural 
explanation for Papamma Row’s action in regard to the will is 
that it was the genuine act of her husband, which she loyally 
desired to give effect to; and this appears also to have been tho 
leading motive for her conduct all through the latter years of her 
hie when harassed by litigation and the intrigues of her husband's 


relatives and their advisers. 


Another argument against the genuineness of the will which 
seems to the District Judge to be & very strong one was that the 
testator might have made the adoption in his own lifetime if he 
had wished to do so. It is, however, clear from the terms of the 
will that his wish was to leave the estate and all his property to 
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his widows to be enjoyed by them as long as they chose to do so 
and he only contemplated an adoption at a latter date “whenever 
ib might occur to them that the family should be continued.” In 
this view the argument seems to us to haveno weight. Nor do 
we attach any weight to the expert evidence adduced qn both sides 
with regard to the testator’s signature. It is mutually destructive. 
We must, however, point out that the District Judge is in error m 
saying that the loop at the bottom of the letter in all the 
admitted signatures of the testator proceeds from left to right 
while in the will it proceeds from right to left. Exhibit 183 (a) 1s 
one, among others, in which it proceeds from right to left as in the 
wil. There is also nothing suspicious in the use of the shortened 
signature “Appa Row.” This appears to have been his titular 
designation and he constantly signed documents in this way. Had 
he not done so, itis not likely that persons so well acquainted 
with his signature as were the persons who are suggested as the 
forgers of the will would have written his name in this way, or 
that if they had, the matter would not have attracted the notice of 
the Collector and the Government authorities who received Hxhibit 
J(1) in which the testator signs in the same way as in the will. 


By the parties who deny the genuineness of the will much 
stress is laid on the contention that the provisions of, the will 
were not.given effect to, and it is argued that this was because to 
do so would have provoked enquiry by the Government authori- 
ties into the genuineness of the will, and this the concoctors of 
the will were determined to avoid. We think that there is no 
force in this argument. It is true that the widows did not divide 
the estate as the will directs, but, on the suggestion of the Govern- 
ment, they did what suited them equally well and came to nearly 
the same thing—they enjoyed it jointly. ‘Then itis said that they 
did not give effect to the legacies, and that one of the villages, 
Rajapotepalli, had, in fact, been given to the Jheer of Vanama- 
malai by the testator in 1847, and that it therefore could not have 
been given away again in 1864 by a penuine will: The facis 
appear to be that the Jheer took possession of the village for some 
years, but as he lives ip Tinnevelly, many hundreds of miles away, 
and as the village is in a jungly and out-of-the-way locality 
he found ə difficulty in collecting the rents, and ceased to 
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Ane ov do so from 1855 onwards, but from that time the rents appear to 
have been collected by the estate officials, and the testator paid 

jenguye the Jheera sum of Rs. 500 a year on account of, or in lieu of, the 
rents. After his death Papamma Row continued to make the same 
payments. It, therefore, seems probable that the testator regarded 
the village as abandoned by the Jheer in consideration of a yearly 
cash payment inlieu of ib, and therefore thought himself free to 
dispose of it in his will. It is difficult to suppose that Venkatadri 
and Papamma Row who had both been long conversant with the 
affairs of the estate, and who were helping in its management, and 
the Sheristadar of the estate, who wrote the will, were ignorant of 
the grant of the village to the Jheer, or would have made the 
blunder of including the village among those given as legacies if 
the will were concogted by them. It is absurd to suppose, as the 
District Judge doos, that the widows and Venkatadri agreed to try 
and recover the village by fraudulently attempting to make the 
Jheer believe that the testator by his will revoked the grant of the 
village. The grant could not be legally affected by anything in 
the wil. The widows would never have willingly attempted a 
fraud in regard to a village given by their husband as a religious 
gift to his guru, and in fact a sum of Rs. 500 a year in lieu of the 
rents of the village was paid to the Jheer by Papamma Row. 


It is no doubt true that the village of Undrajavaram left to 
Jagannatha Row and Sura Row was not taken possession of by 
either of them unti) 1869, but the reason for this is fully explained 
in the judgment of the Privy Council in the Undrajavaram sait 
reported in Raja Vellanki Venkata Rama Rau v. Raja Papamma 
faut. There is nothing in that suit to show that the will was not 
genuine. On thecontrary the parties to that suit treated the will 
as genuine, and the Privy Oounoil found that it “was the found- 
ation of the whole transaction,’ and that the reason why the 
legatees did not at once take possession of the village was because 
Jagannatha Row thought that “he had not been fairly treated by 
the testator who had made a more liberal provision for the family 
of his younger brother, and so he refrained from accepting the 
bequest in his favour in the hope that the Ranees would increase it.” 
It is, therefor 0, not correct to say that tho will was s not acted « on 


— 
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and there is no force in the plea thatthe parties were afraid to act 
on it lest their doing so should lead to enquiries into its genuine- 
ness by the Government authorities. 


The only other evidence to which the District Judge attachos 
importance as showing that the will is not genuine are certain 
supposed admissions to that effect by Papamma Row in confiden- 
tial letters marked as Exhibit X series that passed between her 
and her Dewan, Venkateswara Row, between 1892 and 1894. We 
do not think that those letters, if properly understood, contain any 
such admissions, but it is necessary to briefly refer to them. 


As already mentioned Papamma Row adopted Venkata- 
ramayya (15) in 1885, and he died in January 1888, leaving au 
infant son, Narayya (17) as his heir. In the following April 
Venkatadri (9) launched his suit, O. S. No. 14 of 1888, to set 
aside the adoption. On the 12th March 1890 the Subordinate 
Judge directed that though the will of 1804 was genuine, the 
adoption of Venkataramayya (15) was invalid because the person 
who gave him in adoption was his step-mother who had no power 
to do so under Hindu Law. He, however, also decided that 
Papamma Row was estopped from denying her own act of adoption 
as against Narayya (17). Against this decree Papamma Row and 
the Court of Wards, on behalf of the minor, made an appeal to the 
High Court, and while it was pending Papamma Row, on the 27th 
December 1890, adopted the minor, Narayya (17), the object 
being to secure an heir for the estates whatever the result of the 
appeal might be. 1f Venkataramayya’s adoption were held to be 
valid, that of Narayya would be void ; if it were invalid, then that 
of Narayya would be effectual. 


In 1891 while the appeal was pending Venkatadri died and 
Rangayya (11) was brought on the record as one of Venkatadri’s 
representatives, and his Vakil then supported Venkatadri’s plea 
that the will was not genuine. In thejudgment of the High Court, 
however, which was delivered on the 19th January 1898, the will 
was found to be genuine. (Papamma v. Appa Raut). On the 
death of Venkataramayyas (15) in 1888,Rangayya (11) succeeded him 
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as Papamma Row's manager. Venkateswara Row who was then 
Rangayya’s Dewan at once became Dewan of Papamma Row also. 
Nor was this all. Rangayya's son-in-law, Mulraz, also became her 
private Secretary. Thus she was at this time surrounded by 
advisers who were under the influence of Rangayya, who, asa 
reversioner, was interested in showing that the adoption of the 
minor Narayya (17) was invalid and the best way of doing this was 
by maintaining the invalidity of the will of 1864, as Venkatadri 
had done in O. S. No. 14 of 1888. 


This was the state of things when the letters in Exhibit X 
series were written. The first was written in November or Decem- 
ber 1892, that is, just before the High Court judgment in O. S. 
No, 14 of 1888 and the other letters after that event and between 
it and the death of Narayya (17) in 1895. ‘The series is obviously 
incomplete and one at least is mutilated. As the letters Wero 
produced by Mulraz, the son-in-law of Rangayya (11), after 
Papamma Row's death, there is ground for the contention that only 
such parts as seemed to support Rangayya's case have been pro- 
duced. Reading the series as it stands, however, the impression 
it produces on our minds is that Venkateswara in the interest of 
his master Rangayya, suggested to Papamma Row ull kinds of 
reasons why the will might be impeached in the hope that in the 
discussion she might be entrapped into making admissions or giving 
information which might enable him at a later date to impugn the 
will, and with a view also to make himself indispensable to her as 
an adviser, and to increase her desire to keep on good terms with 
Rangayya lest he should attack N arayya’s adoption, and this we 
find was, in fact, the result of the correspondence. Thereis notin 
it any admission, so far as we can see, that the will is forged. No 
doubt, Venkateswara after giving various reasons in prior letters as 
to why the will might be attacked as a forgery, boldly states in 
Exhibit X (c) “ It isknown everywhere that the will is a forgery. 
You may perhaps ask if several forged documents are not being 
upheld. That is not the case with this will, because there are 
many written proofs to show that the will is a forgery,” and he 
then goes onto show that the decisions of the Courts in suits 
in which it had been held to be genuihe would not prevont its 
being again contested. In reply to this Papamma Row writes 
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«This will cannot be set aside on the ground of being a forgery 
because several acts have been done under the will fora long time 
and why will it hereafter be so easily held to be aforgery? The 
number of persons who make wills when in good senses are only a 
fraction ; all the wills are generally written after. I wish to hear 
reasons to say that this will is such a forgery.” We cannot agree 
with the District Judge that these words “ can only be read as an 
admission that the will was forged to her knowledge.” It seems 
to us to bea denial of the suggested forgery, coupled with a state- 
ment of reasons why the will could never be held to be a forgery. 
She contrasts this will with concocted wills, and wants him to state 
why this genuine will should be regarded as a forgery like them. 
In his reply Exhibit X (e) Venkateswara Row reiterates his reason 
for thinking that the will could be contested, and in doing so, 
goes far beyond the truth as when he tells her that the original of 
the will had “ not bitherto been filed in any public office. It has 
remained with you for the last thirty years.” It had certainly been 
filed in the High Court in the Curator Proceedings in 1888 and in 
the Subordinate Judge’s Court in O. S. No. 14 of 1888, and it is 
also certain that it was filed in the Tanuku Suitin 1881. He 
suggests to her that she should win over all the reversioners, 
and he points out that Rangayya (11) and his brother were begin- 
ning to think about their rights in the estate and how they could 
best further them in the event of her death. In her reply she says 
« All the matters stated therein seem to be true. That is no more 
than'that his arguments seemed to her to be true, and she placed 
on him the responsibility for defending her cause. It was after 
this and in consequence of the doubts raised by Venkateswara Row 
that the opinion of Mr. Spring Branson, the Advocate General, was 
obtained as to the best way of protecting the adoption against 
attack. These questions were drawn up Venkateswara Row, Mr. 
Spring Branson very properly advised against a re-adoption 
which was only suggested to him, evidently by Venkateswara Row, 
since it would only serve to throw doubt in the fact and on the 
validity of the adoption already made. When doubts as to the vali- 
dity of the adoption were urged on Papamma Row we can see 
nothing unnatural or suspicious in her taking legal advice iu regard 
to them, and the best way to cure defects if such existed. 
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Exhibit X (g) is a mutilated document.’ The letter written 
by Venkateswara to Papamma is torn off and only her reply is left. 
Jn it and in Exhibit X (f) she refers to her intention to execute a. 
will ratifying the adoption and her anxiety to get the will signed 
by the three reversioners in token of their consent. It was about 
this time and probably in this connection that Rangayya (11) 
wrote Exhibit QQ to Papamma Row. It is difficult to believe that 
he would have written such a letter if he really believed the will 
on which the validity of the adoption depended was a forgery. 


It runs as follows :— 
“ Sri Sobhanadrisa (family deity invoked), 
To 
M. R. Ry. Pinnigaru (mother’s younger sister). 

Your son Ranganadham makes his salutations. I hear that 
others are spreading reports that I wil take steps to have the 
adoption made by you set aside under the idea that I shall be the 
sole heir to your estate as it is said by some people that your estate 
is impartible, Learned men say that, according to law, it would 
so happen if there was no adoption by you. But my opinion is 
that the adoption you made is in accordance with law and that it 
is one in respect of which there is no room for any one to do any- 
thing; I have furthermore already once expressed my Opinion 
plainly. However, if you still entertain any doubt, I have no 
objection whatever to execute any document you want relinquigh- 
ing my rights in favour of Chiranjivi Babu. I shall execute the 
document whenever you want. Be pleased to consider.” 


The precaution that Papamma Row thought of taking was a 
natural one in the circumstances, but it is far from indicating that 
she admitted the will to be a forgery. Onthe contrary, if the 
will was really a forgery and was known by Papamma Row to be 
so, and if she was discussing it confidentially with her Dewan for 
some two years and devising means for supporting it, we cannot 
but think that other suggestions would have been made which 
would have left no doubt as to the real character of the will, We 
are unable to find any admission or approach to an admission by 
Papamma Row that the will was a forgety. Her conduct throrgh- 
out has been that of a person who believed it to be gennine, and 
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Venkatesvara Row himself. in his’ public dealings with the will 


always treated it.as true. So late as December 1899 (Exhibit V V) | 


we find him asking the Collector to act. upon ite: . p cue 


Looking to all the evidence in the case and the conduct of the 
various persons interested we have no hesitation in finding that the 
will of 1864 is genuine. ` A dd 

The authenticity of the will being thus established, it follows 
that the authority given in it to the widows to adopt is proved. -It 
is then contended on behalf of the defendants that that authority 
was in itself invalid, because it was a power granted jointly to the 
two widows, whereas it was decided in the Uthumalai case, report- 


ed in Annapurnt Nachiar v. Forbes,L that only -one widow can 


make an adoption and therefore an authority given to two must 
be illegal. | i 


To begin with, there is no such ruling in tlie case referred to, 
All that their Lordships have done is to notice with approval a 
Bengal case where three widows having been authorized to make 
an adoption ib was held that only one could take the given son iù 
adoption so as to constitute herself the mother. But so far from 
the authority given to more than one widow to adopt being held 
ipso facto invalid, the adoption that was actually made in that case 
by one of the three widows under that authority was not disputed 
which it must have been if the authority to adopt was itself illegal. 
There is, therefore, no ground for this contention. 


The next contention is that the authority in this case being to 
the two widows jointly could not be exercised after the death of 
one by ‘the surviving widow. There is no warrant for this propo- 
sition in the will itself. It is true that no provision is made as to 
what is to happen if one widow dies, no adoption having Keen made 
during her lifetime. But there is no prohibition that one widow 
alone should not adopt after the death of the other. During the 
lifetime of both, it might well be urged that both should combine 
in making. the adoption. But that is no ground for holding that, 
when one had died, the authority given to both widows was ex- 
hausted and did not remain with the survivor. The intention of 
the testator clearly wgs that the widows should enjoy the estate so 
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long as they liked. He required no immediate adoption, which 
would have ousted the widows from the enjoyment of the estate, 
But he leaves it to them to select their own time for making the 
adoption for the continuation of the line. He was, of course, 
anxious that, for this purpose, an adoption should ultimately be 
made. Bat this very object would have been defeated if, after the 
death of one widow, the other was not to exercise the power. We 
should not impose limits and conditions on a power which the 
giver of the power has not himself imposed either expressly or 
impliedly. A Hindu can authorize no one but his widow or 
widows to make an adoption. He cannot nominate any one else. 
He, in fact, has no choice in the matter. Sothat the authority 
given tothe widows here could have been given to them in no 
other capacity than that they were his widows. It was by virtue 
of their status or position as widows that the authority was con- 
ferred, and the giving of the authority to both widows without 
any restrictions is tantamount to giving authority to each. The 
case is analogous to that of a power given to a person not in his 
individual capacity, but as holding a particular office such as that 
of an exeontor. And in such a case the law is that the power con- 
ferred on two is not extinguished by the death of one. The fact 
that the widows had a right of survivorship in regard to the pro- 
perty isa farther good argument that the survivors also had the right 
under the husband's authority to appoint an heir to that property. 
This disposes of the second objection, and we hold that Papamma, 
Row had full power to make an adoption after the death of her 
co-widow, Chinnamma Row. 


The defendants next seek toset aside the adoption of the 
Medur minor, not on the ground that all due essentials and for- 
malities were not observed in making it, but on’ the ground that 
Papamma Row and the Medur Rani were both coerced into making 
it, and it was therefore void. 7 


To deal with Papamma Row’s oase first: The evidence ia 
overwhelming that her consent to take the Medur minor in adop- 
tion, at the time she did was extorted from her by a threat of ori- 
minal prosecution for the forgery of a will executed in her favour 
by Venkatramaya (15), the natural father of the Medur minor, 
whom she had at first adopted but whose adoption was after - 
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wards set aside by the Courts as invalid. The author of this threat 
was one Mr. P. Subrahmanya Aiyar, an attorney, now deceased, 
specially employed by the Court of Wards for taking action ag.inst 
Papamma Row in respect to her possession of the Nidadavole 
estate. 


The direct evidence on the point is that of Venkateswara Row, 
the late Rani’s Dewan. He speaks positively to Mr. P. Subrah- 
mania Aiyars having come to Sanivarapet in the beginning of 
November and telling him that he had secured ample evidence to 
prove that the alleged will of the Rani’s first adopted son was & 
forgery, and that he intended to prosecute the Rani and the attest- 
ors of the will; that on his informing the Rani of this she was 
very mach afraid, that he secured an interview between Mr. P. 
Subrehmania Aiyar and the Rani at which he, Mr. P. Subrahmania 
Aiyar, repeated that he would have to prosecute her for forgery 
and that, considering the matter, the Rani decided that she had 
no other alternative in consequence of the fear of a criminal pro- 
secution, than to agree to the adoption of the Medur minor, which 
was really the errand the attorney was upon. 


This witness Venkateswara Row is a man on whose sole testi- 
mony no reliance whatever can be placed. He has been playing 
& double game throughout—in favor at one time of the Rani 
Papamma Row and at another time of Rangayya (11), which his 
position as the Dewan of both of them gave him the opportunity 
to do. But his evidence does not stand by itself. It is fully 
corroborated by the statements of Papamma Row herself made at 
, the time and by all the circumstances of the case. 


Thus we have Papamma Row stating in her private letters 
to her friends that it was in consequence of the threat of a criminal 


prosecution that she agreed to adopt the Medur minor. That: 


agreement was made on the 17th November 1890 (Exhibit P 1). 
On the 24th of that month we find her writing to a grand-daughter 
of her sister. Exhibit No. 161 in which she states :—'' Recently the 
Court of Wards senta Barrister (Attorney) Subrahmania Aiyar,in 
connection with the affairs of the Nidadavole estate, He came 


with the intention of bringing & complaint on the criminal side and - 


proceeded with it tosome extent. They settled a compromise in 
one way to prevent it. They got an agreement written to the effect 


Narasimbs 
Apps How 

vw —— 
Bangayya 
Appa Row. 


228^ < THR: MADRAS: LAW- JOUBNAL- BBPOBTS. ^ -7 [YOE. Ne 


2 that the boy should: be adopted again together with some other 
_matters aid took it away. This is the outcome of all that had. been 


, done. ' I wassorry.for my having lived long. God's will be done?" 


Next day she writes the following letter (Exhibit No. 65) to 
Venkata Narasimha (12) still more explicit on the point. In it she 
Says “ Latterly my mind has become too much spoiled to write a 
letter to you. Turmoils of dispute havelárgely happened, By the 
grace of Perumal (God) & razi, was settled in a manner— what does 
it matter i in what manner it is. They have drawn up ® Kararnamah 
on condition of making &n adoption again. The Board appointed 
the Barrister (Attorney) named Subrahmania Aiyar bo presént a 
criminal charge and to conduct certain proceedings against us, aud 
sent him consenting, to fees of ten thousand. An arrangement ‘of 
this (sort) was made, so that such troubles might not happen. The 
act done having become useless (I) ‘Have’ had to become liable to 
calamities of this sort.” The fact that these statements were made 
by the Rani admits of no doubt and there is not the slightest reason 
to suppose that they were gratuitous false statements. The truth 
of them is confirmed by Mrs. Alexander, thé wife of a missionary, 
who was one of the witnesses to the agreement of the 17th Novem- 
ber. This lady says that Papamma Row was vexed at the time 
and told the Medur. Kani that she had been forced to. adopt the 
child. **She.said that she was told that she would be prosecuted 
if ske did not make the adoption, That is, as far as I can 
remember, shé.said she would be prosecuted in connection with 
some will.” Mrs. Alexander’s daughter, Mrs. Lovery, was also pre- 
sent, and attested the agreement and though she does not fully 
support her mother as to what the actual objection taken by the 
Rani was, she distinctly proves that the Rani did not want to adopt 
the child, She says ^^ Papamma Row objected to the adoption 
But we ;persuaded. her to consent toit. Ido not pemomber the 
details of the, objection and how they were got over.” But she 
adds that her mother would not. have stated what she had if it was 
not, sọ. So that here we have clear and direct independent evidence 
that Pápamma Bow's. agreement, to adopt the Medur minor was 
extorted: from her. . oS "T 


. Now the indirect or diront: eyidenoe i ise ums conclu- 
sive on the point., The proposal that. Papamma Row should adopt. 
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de 


the Medur minor liad been started 18 months previously to Novem- 
ber 1890. : But the negotiations to that effect fell through on the 
15th August 1889, neither the Rani desiring to make the adoption 
nor Mr. Miller, the Collector,acting on behalf of the Court of Wards 
(vide Exhibits No. 69 and VVVVVVVV) wishing to insist upon 
it. This was the condition of things at the beginning of November 
1890. Mr. Subrahmania Aiyar comes upon the scene on the 2nd 
November and, within 5 days of his arrival, he has brought the 
Rani to terms as appears from the following telegram (Exhibit 
No. 71 sent by the Collector of Godavari to the. Court of 
Wards) :—“ Subrahmania Aiyar has arranged adoption if left in 
undisturbed possession during life. I approve details. He asks 


(born)'immediate sanction (torn) agreement as delay may prove 
fatal." 


* Subrahmania Aiyar says Papamma Row has agreed to adopt 
Medur minor if sho is left in unmolested possession during her 
lifetime and asks Court’s sanction to enter into agreement with her. 


lapprove the terms. Ifthereisany delay, she may change her 
mind. Wire orders." 


“This telegram of itself shows that the Rani’s consent was at 
the very least a reluctant one: See the words : “ Delay may prove 
fatal.’ '* If there is any delay, she may change her mind.” 


What could have been the cause of the Rani’s sudden but 
reluctant conversion in 6 days to do what she had refused to do for 


28 months previously but some such cause as she alleged at the 
time. 


Mr. Harris, who was the local Apothecary at the time the will 
so unjustly impugned, was executed, has attested the will and. 
also subscribed a certificate as to the soundness of the mind of the 
testator when making it. He has given evidence proving that Mr. 
P. Subrahmania Aiyar, on his visit to the place, came to him, hector- 
ed him about:the- will and threatened him that he, among others, 
would be prosecuted in connection with the will, which is, perhaps, 
the very strongest circumstance of all the strong circumstances to 
show that the sole object of Mr. P. Subrahmania Aiysr's visit to 
Sanivarapet was to frighten,the Rani and so gain her consent to 
make an adoption, which at that time she was unwiling to make. 
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Mr. P. Subrahmania Aiyar, when examined, sheltered himself 
behind the plea of privilegeand would not disclose. even why he 
went to Sanivarapet or what he did there. We know, from a let- 
ter of his to the Court of Wards (Exhibit No. 142) that the reason 
he went there was to inquire about the will. But what he did 
there we can only gather from the evidence of other witnesses. 
He does not contradict Mr. Harris’ statement. He does not 
contradict Mr. Venkateswara Row, the Dewan’s statement. And 
in the absence of any denial that these statements are true and any 
true account from himself of what he did, there cannot be the slight- 
est doubt, from the evidence and circumstances set forth, that the 
Rani Papamma Row, was forced by a threat from him of a criminal 
prosecution in connection with the will to agree to the adoption of 
the Medur minor at that time. 


Her unwillingness to make the second adoption then while the 
question of the validity of the first adoption was pending in 
appeal by her to this Court was most natural, for it was not for 
her to cast any doubt upon the validity of the first adoption for which 
she was hotly contesting. She alludes in two of her letters in the 
X series to the decision that followed upon the course she had 
been forced to take. In Exhibit X (b) she says “ Naidu Garu and 
others said while that adoption subsisted, how did you do it again. 
And in Exhibit X (f) she says “ that the two adoptions took place 
hitherto were done by practising deception on me and that I 
therein rendered myself a fool, have become public,” 


If the agreoment of the 17th November 1890 had been consi- 
dered by the attorney Mr. Subrahmania Aiyar acting for the 
Court of Wards to be a binding agreement as having been made 
with the free consent of Papamma Row, no reason has been shown 
why another agreement was made on the following 27th December, 
an agreement which in its terms is substantially the same as that 
made on the 17th November, No satisfactory explanation is given 
of the necessity for this second agreement. Itis stated some- 
where that the first agreement was on only an eight annas stamp 
and that was the reason of the second agreement. But that second 
agreement is aleo only on an eight annas stathp. It is most prob- 


. &ble that the astute attorney got wind of Papamma Row’s written 


objections to the agreement of the 17th November as having been 
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extorted from her and so he contrived, but not without great diffi- 
culty as the correspondence shows, to get another agreement 
subsequent to the date of her protestation against the firat agreement. 


That establishes the case set up that Papamma Row was coer- 
ced according to the definition of ‘coercion’ in the Indian Con- 
tract Act, into making the adoption, the ‘ coercion’ here being 
‘criminal intimidation’ as defined in S. 503 of the Indian 
Penal Code. 


Now the question arises whether this coercion voids the 
arrangement or only makes it voidable. No authority is quoted to 
us showing that under the‘ Hindu Law’ an adoption made under 
coercion is $pso facto void, and under the Law of Contracts it is only 
voidable. Papamma Row lived for many years After thia adoption, 
but so far from ever seeking to set it aside, it is clearly shown, and 
indeed itis admitted, that she fully agreed to it and ratified it in 
every way she could and for years her chief anxiety was to main- 
tain and establish it as a valid adoption. As no one’s interest was 
prejudicially affected by this subsequent ratification before it was 
madeythe adoption must be held to stand good. 


It was urged for Rangayys (11) and Venkata Narasimha (12) 
that it was the stifling of a criminal prosecution that led to Pap- 
pamma How's consent and sucha consideration is opposed to pub- 
lic policy and the +dopion is hereby rendered void. There is no 
doubt that if such had been the case the agreement would be void. 
But we are unable to say that there was any stifling of a public 
. prosecution, in other words, any compounding of a felony, for 
the simple reason that no jelony had been committed and no pro- 
secution had been started on the footing that a felony had been 
committed. All the ceremonies proper to a valid adoption were 
admittedly performed, and the conclusion we come to is that though 
the coercion to which Papamma Row was subjected might have 
justified her in repudiating the adoption, yet as she did not repu- 
diate it, but always maintained its validity, the coercion does not 
render it invalid. 


As to the alleged coercion of the Medur Rani, only & few 
words need be said. We find that great pressure was brought to 
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bear upon her to give htr infant son in adoption. Her sole objec- 
tion, however, was that the child would be taken away from her. 
But when it was arranged that she*would retain the custody of 
the child, she appears to have readily consented to give him in 
adoption, as it was greatly to his material advantage to be so 
given. So that, as regards her there was nothing to vitiate the 
adoption. In conclusion, we accordingly decide that the BARRE 
was good and valid. 


The adoption of Naraysa (17) by Papamma Row being valid, 
it is next necessary to consider what was the effect of that adoption 
as regarda the Medur Estate. That estate was obtained by Naiay- 
y&'s father, Vonkataramayya (15) by a partition which he made 
with his brothers before Narayya’s birth. On his birth Naray- 
ya became a co-sharer with his father in that estate. They were 
the only members of the joint family to which the estate belonged, 
Venkutaramayya subsequently died, and then Narayya became the 
lasi surviving male member of the family. Under the Mitakshara 
law, which governs tho parties, the Medur estate then ‘vested in 
Naruyya solely and exclusively, though his mother, Venkayamma, 
could claim maintenance from it. This was the state of things 
when Narayya was adopted by Papamma, and the question in dis- 
pute is whether Narayya continued to be the owner of the estate 
notwithstanding his adoption, or whether he was divested of that 
property by reason of his being adopted into another family. There 
is no question but that when one of several coparceners leaves his 
natural family by being adopted into another family he at once 
loses all his rights in the coparcenary property, and he cannot 
thereafter claim to inherit or succeed toany property by virtue of ' 
his relationships in his natural family. It is also conceded on the 
other hand that if he were possessed of any self-acquired pro- 
perty at the time of adoption, his right to it would be unaffected 
by the adoption. But the case with which we have to deal is one 
midway between thesetwo. The Medur Estate was not the self- 
acquired property of Narayya, nor was it, at the time of adoption, 
coparcenary property in which any other person had a share. It 
was ancestral partible property which vested solely and absolutely 
in him because he was the only surviving member of the joint family 
to which it previously belonged. 
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We are aware of only one case in which the’ question has 
been actually decided, and that is the case of Behart Lal Laha ve 
Katlas Chunder Laha!. 3 


There Mr. Justice Amer Ali held that although “ adoption prior 
to the vesting of the inheritance entails loss of the right of claim-, 
ing any share in the estate of the adopted person’s natural father 
or natural relations, yet the interest which is once vested in @ son 
upon the death of & father is not divested by his subsequent a 
tion into another family.” 


It is, however, contended by some-of- the parties to. the 
present suits that this view of the law is incorrect, and it is, there- 
fore, necessury to examine the texts of Hindu Law which refer 
to the matter. It must be admitted that they are by no means 
explicit, but we are of opinion that they do not require us to 
dissent from the view of the Calontta High Court just quoted, 
and that we would not be justified in holding that a person 
adopted loses thereby any rights of which he is not clearly 
deprived by the terms of the law to which he is subject. 

The texts of Manu which refer to the matter are verses 141 
and 142 of Chapter IX and are translated as follows by Buhler at 
page 855 of Volume XXV of the “ Sacred Books of the Hast” 
edited by Max Muller :— 


“141. Of the man who has an adopted (Datrima) son possess: 
‘ing all good qualities, that same (son) shall take the EPEN 
S though brought from another family. 

* 142. An adopted son shall never take the family (n&me) 
“ gnd the estate of his natural father; the funeral cake follows the 
* family (name) and the estate, the funeral offerings of him.who 


* gives (his son in adoption) cease (as far us that son is concerned"). 


The texts of Manu are to be understood in the sense in which 
they are interpreted by the Hindu Commentators of recognized 
authority. The above text is quoted in the Mitakshara, Chapter 1, 
Section 11, Verse 32 and is thus translated at page 422 of Stokes’ 
Hindu Law Books—" A given son must never claim the family and 
* estate of his natural father. The funeral oblation follows the 
‘family and estate, but of him who has given away. his son, the 
“ obsequies fail,” i 
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In the Dattaka Chandrika, (Stokes idem page 640) the 
reference is as follows :— 


** On the subject (of adoption) Manu says :— 


«t A given son must never claim the family and estate of his 
“natural father. The funeral cake follows the family and estate : 
“ but of him who has given away his son the obsequies fail.’ 


“Tt is declared by this, that through the extinction of his 
“filial relation from gift alone, the property of the son given in 
* the estate of the giver ceases; and his relation to the family of 
“that person is annulled. 


‘And accordingly, since extinction of relation to the family 
** (of the natural father) and so forth is shewn, and as a text recites 
tci lot the father mitiate his own sons’,—the initiatory rites even 
‘of the adoption, which are yet to be completed subsequent to 
“adoption, are to be performed by the adopter; but those already 
“performed by the natural father are not to be cancelled.” 


Again Madhaviya's Commentary, as translated by Dr. Burnell 
* (page 24 Dayavibhaga), says Dattaka sons do not share in the 
wealth of their natural father. Thus Manu says:—A Datirima 
son may never share in the family or property of his natural 
father, the pinda follows the family and estate: the funeral offer- 
ing departs from the giver (of a son)." 


There are the principal commentators of special authority in 
South India. The Dattaka Mimamsa, which is of special authority 
in Bengal, follows the interpretation given in the Dattaka Chand- 
rika. “See Stokes’ idem page 599. The same passage of Manu is 
referred to in the Mayukha (of special authority in Bombay) as 
follows :—“ Therefore says Manu (Chapter IX, v. 242) :—A given 
son shall never claim the family and estate of his natural father; 
the pinda (the obsequial oblation) which follows the family and the 
heritage and the Shraddha and other funeral ceremonies of the giver 
cease.” “Gatrartkthanujah (means) what goesa long with the family 
and the inheritance, the two expressions being generally co-exten- 
sive”.(Mandlik’s Hindu Law, page 59). 

‘Wedo not think that there is anpthing in these passages 
which necessarily carries with it the idea that the adopted son is 
divested of property which is his own absolutely at the time of 
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adoption. The more correct view seems to be that by the adop- 
tion the filial relationship, as the author of the Chandrika says, is 
extinguished in one family and is created in the other family, and 
that thereafter the person adopted cannot claim or take any pro- 
perty in his natural family by virtue of the extinguished filial 
rolationship therein. The factthat under the Dayabhags law in 
force in Bengal a son has no vested coparcenary interest with his 
father in ancestral property and that his interest in ancestral property 
of the father only accrues on the father’s death rather favours the 
view that Mimamsa when adopting the interpretation of the Ohan- 
drika had in mind the loss of rights that might accrue after the 


date of adoption rather than rights to property which had already 
vested. 


In the case of Moniram Kolita v. Keri Kolitani, the Privy 
Council referred to “ what appears to be the general rule of Hindu 
Law that an estate once vested by succession or inheritance is not 
divested by any act which before succession or incapacity would 
have formed a ground for exclusion from inheritance" and held 
that it had not been established that a widow’s estate formed an 
exception to that rule so that she should be divested of it by un- 
chastity after it had vested in her. In the present case we must 
hold that it has not been established that an ancestral estate 
which has become vested in a person wholly and absolutely prior 
to his adoption is divested by reason of the adoption. We think 
that the general rule of Hindu Law referred to by the Privy 
Council applies to this case, and that we would not be justified 
in imposing a disability on an adopted son which is not clearly 
imposed by the Hindu Law. The Vakil for the Medur rever- 
sioners, however, relies strongly on the opinion expressed by 
Mr. Sarkar at pages 119, 120 of his Hindu Law, 2nd edition, 
published in 1908 in which he lays down the principle that 
adoption: operates as the civil death of the person adopted 
in his natural family and as a re-birth in his adoptive family, 
and he, therefore, holds that on adoption the succession opens 
to all the property possessed at the time by the person adopted. 
This view 1s directly opposed to Mr. Barkar's earlier view asstated 
in his Tagore Lectures on Adoption, 1888, published in 1891 (pages 
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389 and 390) in which he states that “ according to the Mitakshara 
Law, » son acquires by birth a right to the ancestral property in 
the possession of the father,and an undivided coparoenary interest 
is vested in him as a member of the family corporation. The vest- 
ing, however, is imperfect as the interest is liable to variation 
and also to extinction by reason of any subsequent disqualification. 
The interest is acquired in the character of a member of the family, 
and when that character is lost by adoption, the interest also 
ceases, In this way you may explain as to how a Mitakshara son on 
being given away by his father in adoption loses his vested interest 
im the ancestral property.” But the question assumes a differ- 
ent shape when the boy is full owner of any property such 
as what was inherited by him from his maternal grand-father 
or uncle before adoption. There appears to be no reason why a 
child given in adoption should be divested of property of which 
he is the absolute master at the time of affiliation. An adoption 
does, no doubt, caase a complete change of lineage, put an end to 
the statusarising from the natural relationship, and extinguish 
the capacity of inheritancein the character of a relation by birth ; 
.but it is nowhere represented to * be equivalent to civil death so 
#8 ;to extinguish the adopted son's existing proprietary rights.” 


A great deal of argument was addressed to us with reference 
io the exact meaning of the Sanskrit word “ haret” inthe text of 
Manu which is variously translated “claim,” take share and 
which Sarkar in his latest work translates * take away”. On the one 
side it was pointed out thatin some of the slokas of Manu the 
same word is translated and can properly be translated only by the 


word.“ « inherit” while, on the other side. attention is drawn to at 


least one passage where it cannot refer to inherited property. 
The arguments do not seem to bring us any nearer to the question 
which has to be decided. 


`- - We may, however, say that we are not prepared to accept Mr. 
'‘Sarkar’s present view that Manu and the commentators have hither- 
to not been correctly translated and that this has led to erroneous 
'veiws as to the consequences which flow from adoption, 


We think too that there is great danger in speaking of adop- 
tion as civil death and re-birth, and in attempting to enforce the 
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consequences that might be supposed to logically flow from those 
conceptions. 


It is clear from the passago in the Dattaka Chandrika (page 64, 
Stokes’? Hindu Law Books) which we have already quoted that the 
idea of re-birth in the new family is only partially given effect to, 
for it is expressly provided that initiatory rites which the boy has 
undergone in his natural family are not to be cancelled and per- 
formed afresh in his adoptive family. Heis only required to per- 
formin the new family those ceremonies which had not been per- 
` formed in theold. For the purpose of these ceremonies there 18 no 
idea of death or re-birth. There is only one continuous existence. 
It would be easy to show that in other respects also the analogy is 
misleading. It seems to us unsafe to determine the rights of parties 
by a reference to any such analogies, ratherethan by the exact 
language of the texts and the general principles of the Hindu Law 
in cases where the texts do not definitely decide the question 
raised. 


In this connection we may obsorve that the District Judge 
has allowed Mr. Sarkar and others to give evidence on commission 
as to the meaning of the various texts, and as to the correct 
view of the Hindu Law on the question in dispute., The question 
in dispute is not one of foreign law and we are not aware of any 
provision of the Indian Evidence Act or other law which renders 
such evidence admissible in a case like the present. 


We are of opinion that the adoption of Narayya (17) did 
not operate in law to divest him of his rights in the Medur Estate. 


The result of our findings is that Appeals Nos. 122 and 123 
of 1900and Appeal No. 32 of 1904 must be dismissed with costs, 
and Appeal No. 4l of 1904 must be allowed in regard to one-third 
of the Medur Estate including the moveables appertaining to it 
and it is dismissed in other respects. Proportionate costs will be 
given to both sides in this Court in Appeal No. 41 of 1904 and in 
the lower Court in Original Suit No. 44 of 1899. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Sir Charles Arnold White, Kt., Chief Justice and 
Mr, Justice Subrahmanya Aiyar. 

5. Srinivasamoorthy otherwise called Sham- 


anna ... i ae zT .. (Appellant).* 
v. 
N. T. Venkata Varada Aiyangar alias 
N. T. Shamanna and another I »» Respondents). 


Letters Patent, Clause 12—'! Dewell’—Jurisdiction cver foreigner—~Essenttals—Part of 
the cause of action — Ececutor— Jurisdiction of Court over ezecutor— Estoppel— Will 
—Adverse title by executor--- Presumption. 

The mere presence of a foreigner within tho local limits of a Oourt’s jurisdic- 
tion at the time of the institution of the suit gives jurisdiction over the foreigner 
to the Court. 

Faridkote case! explainod. 

In India a suit is instituted on the mere filing of the plaint- 

The presence of a foreigner in order to confer jurisdiction need not be an 
abiding in the place involving permanency as opposed to a temporary stay or a 
mere temporary locality of existence; nor need it be that there should have been 
personal service or oven issue of the writ on the foreigner while he is within tho terri- 
tory. 

The word “dwell” in Clause 12 of the Letters Patent does not import any 
permanonoy of residence. 

Where the defendant in the cage shut up his house in Bangulore (foreign terri- 
tory), took up a house within the High Court’s jurisdiction for his exclusive occupation 
and occupied it with his wife and child, entered at the same time into a contract 
of apprenticeship with a professional man in the new place in order to qualify 
himself to the bar (the same involving an uninterrupted stay in Madras) and acted 
upon the contract for a period of six months :—Held, that the defendant dwelt within 
the jurisdiction of the court within the meaning of Olauge 12 of the Letters Patent. 

A breach of an undertaking toa court to administer the estate is part of the 
cause of action within the meaning of Clanse 12 of the Letters Patent in a suit 
against the executor in respect of the administration. 

A court from which an executor takes out probate or letters has jurisdiction over 
the executor in respect of the administration even though he be a foreigner. 

Where the court has jurisdiction to make a grant of probate it has power to 
decide whether the will is & valid testamentary disposition. 

A proprietor of foreign immoveables or person interested in such, may be com- 
pelled by the King's Court if it has jurisdiction over him, to dispose of his property 
or interest in them so as to give effect to any obligation relating to` them which 
arises from, or as from, his own contract or tort, provided there is nothing in the 
foreign law preventing him from doing what the Court directs. 

The presumption is that the legislature does not, intend to exeoed its jurisdio- 
tion; the occasion for its applicability arises only when the words of the enactments 
leave room for doubt as to whether jurisdiction has been conferred, 
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Where the defendant with full knowledge of all the circumstances bearing on 
his rights as the testator’a son, accepted the office of executor, obtained probate 
ond under its authority collected asseta and otherwise acted so as to cause th® 
plaintiffs to alter their position, the defendant is estopped from impeaching the will 
and repudiating his fiduciary position or setting up in respect of the property dealt 
with by the will any right inconsistent with the dispositions and conditions contained 
therem, 

Per Sir Arnold White, C. J, .— Where a cause of action arose wholly in Madras, 
the High Court would have jurisdiction under clause 12 of the Letters Patent to enter- 
tain a suit against a person in respect of that onuse of action notwithstanding he 
might be an absent foreigner. 

Appeal from the preliminary judgment and order of Mr. Justice 
Moore passed in O. 8. No. 143 of 1901, in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 

` Sir V. Bhashyam Atyangar, V. Krishnaswamy Aiyar and 
T. Rangaramanujacharvar for appellant, : 

The Advocate-General (J. E. P. Wallis) (with M. A. Nara- 
simhachariar) for respondent 

The Court delivered the following 

JUDGMENTS :—The Chief Justice :—The facts of this case 
are fully stated in the judgment of Moore, J., andin the judgment 
of my learned brother which I have had the advantage of reading. 
It is not necessary for me to repeat them. 

The most important question argued in this appeal was the 
question of jurisdiction. Tt was argued by Sir V. Bhashyam Aiyan- 
gar on behalf of the appellant that the court had no jurisdiction 
in personam over the defendant by reason of the fact that he was 
a foreigner. In considering this question, I leave out of consider- 
ation for the moment the fact that the defendant was, on the day 
the suit was instituted, within the local limits of the jurisdiction of 
this court, and I propose first, to consider the question on the 
assumption that the facts were the same as they were in O. S. A. 
No. 5 of 1900. I held in that case! that, if the cause of action had 
arisen wholly in Madras, this court would have jurisdiction over the 
defendant notwithstanding the fact that he was an absent foreigner. 
Sir. V. Bhashyam Aiyangar’s learned and elaborate argument has 
not led me to think that I was wrong inthis view. I do not wish 
to repeat what I then ssid, but I desire to add a few further obser- 
vations. The questione really resolves itself into what was the 
intention of the Legislature in enacting Article 12 of the Letters 
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Patent. Questions of International Law and of the general 
principles of jurisprudence are only relevant in so far as they 
afford a guide for the construction of this particular enactment. 


The general rule of course is estra territorium jus dicenti 
non paretur leges ewtra territorium non obligant; and the presump- 
tion is that the Legislature does notintend to exceed its jurisdic- 
tion. Butit is only when the words of the enactment which create 
the jurisdiction leave room for doubt as to whether the Legislature 
or the sovereign authority intended to confer jurisdiction over 
foreigners that the occasion arises to consider the effect of the pre- 
sumption or to apply the principles of International Law. 


It seems to me that to give jurisdiction over an absent foreigner, 
where the cause of action against him arises within the local 
limits of the jurisdiction of the court isa legitimate exercise of 
sovereign right. On the question of the construction of Article 12 it 
m&y be borne in mind that the Letters Patent were issued under the 
power conferred by the High Courts Act of 1861, an Act of the 
Imperial Parliament and the law of England may belooked to for tho 
purpose of ascertaining the intention of the Legislature in enacting 
the Article. The Common Law Procedure Act, 1852 (Sections 18 
and 19) gave the Common Law Courts jurisdiction over a defen. 
dant not presentin England when either the cause of action arose 
in England or depended upon the breach of a contract made in Eng- 
land. The general rule is laid down by ProfessorDicey in his * Conflict 
of Laws’ in these terms :—' When the defendant in an action 
in personam is, at the time for the service of the writ, not in Eng- 
land, the Court has (subject to the exceptions hereinafter mentioned) 
no jurisdiction to entertain the action. See Rule 46, Dicey’s Con- 
flict of Laws, page 237. The exceptions are the cases provided for 
by R. S. C. O. XIand O. XLVIIIA, page 288. Professor Dicey 
observes, that the “rule and the exceptions, taken together, 
constitute, what has hitherto hardly existed, a body of principles 
defining, in actions in personam the extra-territorial jurisdiction 
of the Court.” 


Order: XI of the rules of the Supreme Court draws no distinc- ' 
tion between British subjects and foreigners as to their amenabi- 
lity to -the -jurisdiction of the English Court, the only distinction 
being that when the defendant is neither a British subject nor in 


e. 


PARTS V & VI.] THE MADRAS- LAW JOURNAL REPORTS. 241 


British dominions, notice of the writ and not the writ itself is to pe moorüy 
served upon him. 


; Venkata 
Speaking of Order XI Chitty, J. in the case of re Busfield’, io . 
observes: “The rules embodied in this order are founded on ——. 
Chief Justice? 


general principles of jurisprudence; and in the framing of 
these rules the whole subject has obviously been reconsidered 
and attention has been directed to the views entertained by the 
Courts of Scotland and Ireland and by foreign Governments, parti- 
cularly that of Germany. Sir V. Bhashyam Aiyangar's propo- 
sition was that it was contrary to the principles of International 
Law for a court to exercise jurisdiction over an absent foreigner 
solely upon the ground that the cause of action had arisen withint he 
local limits of the jurisdiction of the court. I do not think . the 
more recent authorities support this proposition. 


In the case of Annamalat Chetty v. Murugasa Chetty and ano- 
ther? the Privy Council were dealing with an appeal from this 
Court, in which this court, reversing the decision of the District 
Court, had dismissed a suit which had been brought on a decree 
obtained in the French Court at Pondicherry. The ground on 
which the plaintiff contended that the District Court had jurisdic- 
tion over the appellant was that he carried on business within its 
jurisdietion (Section 17 of the Code of Civil Procedure). This 
court held that he did not carry on business within the jurisdiction 
and dismissed the suit upon that ground. The Privy Council affirm- 
ed thedecision. In delivering the judgment of the Privy Council, 
Lord Lindley observed : “In both Courts in India it was appa- 
' rently assumed that the question of jurisdiction turned on S. 17 
of the Code of Civil Procedure, and that although the defendant 
was & foreigner, and although the cause of action arose in a foreign 
country and although the defendant did not personally reside 
within the locai limits of the jurisdiction of any Court in British 
India, and was not even temporarily in Arcot when sued there, yet 
he could be sued in the Arcot Court if he carried on business 
through an agent in the local limits of the Court's jurisdiction. 
This assumption appears to their Lordships to require more atten- 
tion than it has received.” 
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. . Lord Inndley here enumerates a series of circumstances which, 
if they co-existed, would make it doubtful whether the mere fact 
of carrying on business through an agent within the local limits 
of the jurisdiction of a British Indian Court would give that court 
undér S. 17 of the Code of Civil Procedure jurisdiction over 
an absent foreigner. One of the series of circumstances is that the 
cau&e of action arose in a foreign country. 'l'he observation, there- 
fore, does not apply where the cause of action arises within the local 
limits of the jurisdiction of the court in which the action is brought. 
Lord Lindley continued - “ Their Lordships see no reason for doubt- 
ing the correctness of the decision of the case of Girdhar Damoder 
v. Kassigar Hiragar* where the defendant was a nativeof Cutch 
and the cause of action arose within the locallimits of the juris- 
diction of the British Indian Court in which the action was 
brought. But that case does not cover the present one." 


It seems to me that this observation must be taken to have 
been made with referenceto the general principles of International 
Law and not with reference to the special enactment which was reli- 
ed on as giving jurisdiction in Girdhar Damodar v. Kassi gar Hira- 
gar’. The enactment there in question was the Bombay Small Cause 
Courts Act, and under that Act the arising of the cause of action 
within the local limits does not give jurisdiction unless leave to 
sue is given, and leave was not given in that case. 


Sir V. Bhashyam Aiyangar contended that Lord Lindley’s 
observation with reference tothe Bombay case was only intended 
to apply to cases where the defendant carried on business within 
the local limits of the jurisdiction of the British Indian courts. I . 
see no reason why we should so limit the application of this expres- 
sion of opinion by the Privy Council. In Appeal No. 109 of 1903 
(Vide, Tadepalls Subba Rao v. Nawab Sayed Mir Gulam Altkhan?) 
the plaintif sued on a promissory note payable within the 
local limits of the Sub-Court in which the action was brought. 
The defendant did not reside or carry on business within the 
jurisdiction. The Sub-Court dismissed the suit on the ground 
that it had no jurisdiction. This court ‘held that the Sub- 
Court had jurisdiction to entertain the suit, Sir S. Subrahmania 
Aiyer, J., in, his Judgment points out that the ground upon 
a ee THE 
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which the Privy Council in Annamalai Chetty v. Murugasa Chetty 
and another! upheld the decision in Girdhar Damodar v. Kassigar 
Hiragar?, was that the canse of action had arisen in Bombay, and 
thut the same ground of jurisdiction existed in the case then before 


this court, and the learned Judge was of opinion that the question Chief Ju: 


was governed by the latest pronouncement of the Judicial Com- 
mittee (i.e. the opinion expressed in the Judgment delivered by 
Lord Lindley in the case to which I have referred) upon the point. 
I entirely agree with my learned brother’s conclusion. I do not, 
however, take quite the same view as he appears there to have 
taken with reference to the effect of Lord Selborne’s judgment in 
the Faridkote case. My learned brother’s reads Lord Selborne’s 
judgment in that case as containing a statement of thelaw that “ the 
accrual of a causo of action in a particular place does not confer 
on the courts of that place jurisdiction over a non-resident for- 
oigner." It seems to me that the question of whether the accrual of 
the cause of action confers jurisdiction must depend on the terms 
of ihe enactment which creates the jurisdiction. If the enactment 
confers the jurisdiction, the court cannot decline to exercise the 
jurisdiction on the ground that the conferring of the jurisdiction 
was contrary to the general principles of International Law. I do 
not think this proposition is inconsistent wish Lord Selborne’s judg- 
ment, taken as a whole. In my judgment in O. S. Appeal No. 6 
of 1901 I said: “In the Faridkote case the actual point decided by 
the Privy Council was that when a decree had been obtained eg- 
parte in the Courts of a Native State against a defendant who was 
not & subject of that state, an action founded on this decree ought 
not to be entertained by the courts of another state or country...... 
Lord Selborne, in pronouncing the judgment of the Judicial Com- 
mittee observes:—‘In & personal action to which none of these causes 
of jurisdiction referred to by Lord Selborne, (being all causes of 
a general territorial character) a decree pronounced èn absentem 
by a foreign court, to the jurisdiction of which the defendant has 
not in any way submitted himself, is by International Law an 
absolute nullity. He is under no obligation of any kind to obey it, 
and it must be regarded as a mere nullity by the courts of every 
nation except (when authorised by special local legislation) in the 
country of the forum by which it was pronounced’. Here the 
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Brinivasa- words ‘absolute . nullity’ ate clearly qualified me the nore in 


v. parenthesis at the end of the passage! ." l 
Venkata . 
Varada The question: for decision in'the Faridkote'case was not 
Aiyangar. 


—— Whether territorial legislation could give jurisdiction ‘against 
Chief Justice, à foreigner, but whether territorial legislation could give jurisdic- 
tion against a foreigner which a foresgn court ought to recog- 
mise. Lord Selborne’s words are “ no territorial legislation 
can give jurisdiction which any foreign court ought to recog- 
nise against foreigners ‘who owe no allegiance or obedience 
to the power which so legislates." So, in the case now be- 
fore us, the question is not—will a decree of this court against 
the defendant be recognized and enforcéd by the courts of another 
state or country, but has this court under the enactments which 
create the jurisdiction of this court, jurisdiction to make a decree 
against the defendant? This distinction is pointed out in the judg- 
ment of the Bombay High Court in Rambhat v. Shankar Baawant® 
where it was held that under the Civil Procedure Code British 
Courts are empowered to pass judgment against a non-resident 
foreigner provided that the cause of action has arisen within the 
jurisdiction of the court pronouncing the judgment. In his judg- 
ment in that case, Candy, J. observes: “It must be remembered 
that 1 in one aspect the present case is the converse of the Faridkote 
case—Gurdyal Singh v. Hajah of Faridkote®. Suppose the defen- 
dants in this caseresided in Belgaum, but the contract giving rise 
to the cause of action had been made in Sangli territory, and the 
Sangli court had assumed jurisdiction and passed a decree against 
the defendants, then the question would arise, if plaintiff brought 
a suit in Belyaum against the defendants on the foreign judgment, 
whether the British courts could recognise such assumption of 
jurisdiction, and would treat the foreign judgment as anullity. So 
too if the Subordinate Court should pass judgment in the present 
case against defendants, and plaintiff should bring a suit on that: 
judgment in the Sangli-court, it may be said that the question 
would arise in the Sangli court, whether ‘such judgment should not 
be treated as a nullity. The question for our consideration i i8 not 
whether the Belgaum Subordinate Judge gan recognise a certain 
judgment of a foreign court, or whether a foreign Court would 
recognise the judgment of’ the Belgaum Subordinate Judge if 
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delivered against the defendants in the present case. So conversely 


in the Faridkote case the question was not whether the Faridkote 


court had jurisdiction to pass the judgment it did, and not whether 
that judgment was valid within the Faridkote territory”. The an- 
swers to both those questions were apparently in the affirmative. 


I have so.far dealt with the wider question which was argued 
in this case and in O. B. Appeal No. 6 of 1900. The facts of the 
present case, however, differ very materially from the facts in tho 
earlier appeal. In the present case the defendant was within the 
local limits of the jurisdiction on the day the suit was instituted. 
I am of opinion that, even if the court would not otherwise have 
had jurisdiction, this fact gives jurisdiction. The rule as stated by 
Professor Dicey is “ When the defendant, in ap action in personam, 
is, at the time for the service of the wiit, in England, the Court 
has jurisdiction in respect of any cause of action in- whatever 
country such cause of action arises.” It is to be observed that 
the test as laid down by Professor Dicey as regards the High 
Court in England is not service within the territory but presence 
within the territory atthe time for service. Professor Dicey ob- 
servos (Conflict of Laws, page 40) : “ The High Court or rather the 
Courts of Common Law and of Equity... .....have always claimed 
jurisdiction in personam over & defendant in virtue of the service 
upon him of the King’s writ, and as the writ can be served upon 
any one in England, and cannot, except under statate, be sorved 
upon any one out of England, this has been in effect æ claim to 
jurisdiction ‘based on the presence of a defendant in England. 
But such jurisdiction, thoagh originating in technical rules of 
practice, is in reality bised upon the principle of effectiveness. 
Whenever the King of England could serve a defendant in 
England with the Royal writ, or command, the King could, if he 
chose, make his judgment effective against the defendant. t is 
not really necessary to consider the further: question whether in a 
case like the present—t. e., a case where the defendant was’ present 
within the jurisdiction at the time the action was commenced, & 
foreign state or country would enforce a judgment given ‘by this 
court against the defendant. But the question is not irrelevant, 
because although it does not follow that because this court gives 
a decree against the defendant tne courts of & foreign state’ or 
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country would enforce it, it does follow that a foreign court would 
not enforce a decree given by this court unless it'were satisfied 
that this court had jurisdiction to make the decree. 


In dealing with the jurisdiction of foreign courts Professor 
Dicey observes (Conflict, of Laws, page 374): * Is restdencein the strict 
sense of the term, necessary, or will the mere presence of the 
defendant in the foreign country, e. g., France, be enough to give 
the French Court's jurisdiction? The answer (probably) is that 
his presence is enough or, in other words, that residence means for 
the present purpose nothing more than such presence of the defend- 
aut as makes it possible to serve him with a writ, or other process 
by which the action is commenced.” The judgment of Lord Russell 
in Carrick v. Hwncock* is an authority for the proposition 
that the English courts will enforce the judgment of a for- 
eign court where the defendant was present in the foreign country 
at the time the action was commenced. In this country, I 
think the test is—not service of the summons within the local 
limits, but presence within the local limits at the time of the com- 
mencement of the suit. There can, I think, be no question that in 
this country, except in certain excepted cases, a suit is commenced 
by the presentation of the plaint. S. 48 of the Code of Civil 
Procedure says, “every suit shall be instituted by presenting a 
plaint, &c.," and the form of summons recites that a suit has 
been instituted. See Form 119, Schedule IV, Code of Civil Proce- 
dure. The explanation to S. 4 of the Indian Limitation Act 
says that & suit is instituted, in ordinary cases, when the plaint is 
presented to the proper officer. Sir V. Bhashysm Aiyangar con- 
tended that according to the provisions of International Law 
presence within the jurisdiction at the time the suit was instituted, 
was not enough and that unless the defendant was served with 
the process of the court within the locallimits, the court had no 
jurisdiction. It seems to me that the authorities do not support this 
proposition, Sir V. Bhashyan Aiyangar further contended that on 
the evidence in this case the presence of the defendant was not soch 
as would give jurisdiction but he declined to attempt to defino 
the presence which would give jurisdictioà as distinguished from 
the presence which would not. 
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I am of opinion, on the facts proved in this case, that the 
presence of the defendant within the local limits at the time the 
suit was instituted was such as to give the court jurisdiction over 
him. 


In the course of the argument, the Charters of the High Court 
of Judicature at Madras and of the courts which preceded if were 
minutely examined and discussed. In the view which I take, it is 
not necessary for me to express an opinion whether, apart from 
Article 12 of the Letters Patent, this court has jurisdiction to 
entertain this suit under the jurisidiction which was conferred upon 
the abolished courts and which is now vested in the High Court. 
I will content myself by saying that in enacting Article 12 of the 
Letters Patent, I do not think the Legislatureeintended in any way 
to cut down the jurisdiction formerly exercised by the courts 
whose jurisdiction is now vested in the High Court. In a Bengal 
case, Punchanund Bose v. Davison? a case apparently decided under 
the Bengal Charter of 1774—it was held thata defendant, who 
was nota British subject, was liable to the jurisdiction as the plaint 
was filed when he was in Calcutta. Hast, O. J., observed “ Twenty- 
four hours is a sufficient residence to render a person subject to 
the jurisdiction." 


As regards the meaning of the word “dwell” as ised in 
Article 12 of the Letters Patent, Moore, J., considered that tho 
present case was governed by the decision of the Bombay High 
Court in Goswami Shri 108 Shri Girdhariji v. Maharaj Shre 
Govardhan Lalji Girdhar5i Maharaj?. This case went to tho 
Privy Council where the appellants’ counsel abandoned his con- 
tention that the defendant “ dwelt" within the local limits of the 
jurisdiction. But for this authority Moore, J., was prepared to 
hold on the facts of the present case that the defendant ‘dwelt’ 
‘within the local limits at the time the suit was commenced. It 
seems to me that the present case is not governed by the decision 
which Moore, J., felt .bound to follow. The authorities upon the 
point are discussed in the judgment which has been written by my 
learned brother, I entirely agree with his reasoning and with his 
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conclusions. I also agree with my learned brother for the reasons 
stated by him in the Judgment, which he is about to deliver, that 
the cause of action in the present case arose, at any rate in part, 
within the local limits of the jurisdiction and that the property 
dealt with in the will was property which the testator could dispose 
of by will. | 


I think Moore, J's. order was 1ight and that this appeal should 
be dismissed with costs. 


Subrahmania Atyar, J.— Venkatavarada Aiyangar, whose only 
son is the defendant, lived till he was twenty years of age with 
his father Srinivasa Aiyangar, who was employed in the Public 
Service in the District of Madura in this Presidency. Owing to 
disagreement between the two, Venkatavarada Aiyangar went away 
in the year 1854 to Mysore and there entered the service of the 
Durbar as a clerk on a salary of Rs. 30 per month. He was appa- 
rently a man of considerable ability and eventually rose to the 
important post of Secretary in the Legislative Department in that 
Province which carried with it a salary of Rs. 800 and which he 
held till he returned in the year 1890 on pension. He died on the 
24th of August 1892 possessed of property moveable and immove- 
able of the estimated value of about four lakhs of rupees, 


By his last Will and Testament, which bore the date, 8rd 
August 1892, he gave legacies to his widow, his only daughter and 
other relations, directed the carrying out of certain charities and 
made the defendant his residuary legatee. The executors appoint- 
ed under the will were the defendant’s father-in-law, Venkata- 
varada Aiyangar who refused to act, the defendant himself and 
the three plaintiffs in the present suit: (of whom the first and the 
second are now deceased). Of these, the 2nd plaintiff, Biligiri 
Aiyangar only was then resident in Madras, he having been a 
Solicitor practising in this court. The other plaintiffs and the 
defendant were residents of Mysore though the third plaintiff, the 
husband of the testators daughter subsequently settled with ‘his 
wife in this city. The defendant was born about the year 1872 in 
Mysore and throughont this litigation he as well as his father has 
been taken as domiciled there, and as subject to the same system 
of Hindu Law as that administered in this part of British India. 
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After the testator's;death the executors obtained probate of tho Srinivasa- 


h 
wil from the British Resident's Court in the Civil and Military € y 
Station of Bangalore, which, however, was not the court of the place Lea 


of the testator's domicile, he having been a permanent resident of  Alysnger. 
Bangalore City in Mysore Territory proper. Subsequently, on the Subrahmanya 
20th February 1893 they applied to this court for probate of the 2 
will and obtained it on the 5th May, after giving the prescribed 
undertaking.to administer the estate and to file inventories and 
accounts, the probate being confined to the assets in this Presi- 
dency. By virtue of this probate, the defendant admittedly 
realised und obtained possession within the limits of the ordinary 
Original jurisdiction of this court of moveable assets of the value 
of about Rs. 60,000. Among the assets of the testators were monies 
due on certain life policies aggregating Rs. 50,0Q0. Under the will, 
this amount had to beinvested in Government papers and four-fifths 
of theinterest thereof were payable to the testator's daughter for 
her life and the remaining one-fifth to his widow for life and after 
her to the daughter fcr her life. Of the corpus, the whole was to 
pass to the daughter’s children, and in the event of no children 
surviving her, to the defendant, he being in that event liable 
to pay half the interest on the said four-fifths to her hus- 
band the third plaintiff, for his life. When these insurance 
monies were received, the defendant managed to persuade the 
other executors to consent to his taking sole possession of the fund 
on the promise that he would invest the same according to the will 
and apply the interest in payment to the legatees concerned. He 
however did not invest the money, as he should have done, but lent 
. ib to certain parties taking securities in his own name. One of 
these loans, viz., of the sum of Rs. 27,C00 to K. Shama Aiyangar, 
was made inthis city. Biligiri Aiyangar alone approved of these 
loans being granted, while the widow, the daughter, the late B. G. 
Krishna Aiyangar, the first plaintiff and the third plaintiff all 
objected to and protested against such application of the fund. The 
defendant mado payments for a certain time on account of the in- 
terest due to the widow and the daughter, but subsequently with- 
held payment and in August 1898 he intimated to the plaintiffs 
and to the said legatees hat he repudiated his position as executor 
and trustee under the will, which, he urged, was invalid, and not 
binding on him, as the whole of the property referred to in it was 
J 
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Srinivasa. the joint property of himself and his father over which the latter 
Ve : had no power of testamentary disposition. After this, nothing 
Varada Was done by him in the way. of the administration of the estate 
i se hag which he proceeded to deal with as his own. The daughter 
Subrahmanya thereupon instituted C. S. No: 76 of 1899 against the defendant 
mes and the present plaintiff to compel performance of the trusts 
created in her favour by the will, but in so far as the present 
defendant was concerned the suit was dismissed on thé ground of 

want of jurisdiction over him. As regards the present third 

plaintiff and the representatives of the first and second, the suit is 

still pending, they being sought vo be made liable for the loss 

caased to the plaintiff there in consequence of the breach of trust 

on the part of their co-trustee, the present defendant. When the 
dismissal of that sujt as against the defendant was upheld on ap- 

peal, the present action was commenced on the 80th August 1901, 

leave to institute it having been granted on the 28th idem on the 

ground that part of the cause of action arose within the limits of 

the ordinary original civil jurisdiction of this coart. Though the 
defendant was residing in Bangalore City prior to March 1901 in 

that month he removed to Madras with his wife and child having 

rented a house within the jurisdiction of this Court, in the suburb 

of Mylapore. In that month he entered into articles of appren- 

ticeship with Mr. Ramachendra Rao Saheb, one of the vakils of this 

court, in order to study with him and qualify for enrolment esa 

vakil of the court, the terms of study and attendance required for 

the purpose extending under the rules over a period of twelve 

months. In June 1901 he paid 8 months’ rentin advance witha 

veiw to occupying the house for the whole of that time and stayed in 

Madras till the afternoon of the 3lst August when he went back 

to Bangalore. In the meantime he probably paid a visit for a few 

days to Madura where some of the landed properties mentioned in 

the willare situated. Assuming that he went to Bangalore‘on the 

25th of that month, as he says he was back again in Madras and 

spent the 30th and the 3lst here. His wife and child were all 

the time in the house at Mylapore. I disbelieve the defendant's 
statement that he resolved to remove to Bangalore and announ- 

ced that intention about the 25th, even supposing that such inten- 

tion or announcement were inany way material to the case which, 

‘of course, they are not. His own evidence as well as that of his 
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witnesses on the point is, in my judgment, of novalue. His state- oe 
ment that he left Madras owing to the ill-health of his wife and of ER 
himself was, I think, rightly discredited by the learned Judge. b oru 
The truth appears to be that it was only after the defendant be- Aiyongar. 
came aware of the institution of the present suit that he left Subrahmanya 
Madras in order to avoid the service of tho summons being effect- a aa 
ed on him personally within the jurisdiction. The suddenness and 

the hurry which marked his leaving Madras on the 81st and which 
apparently prevented him from even communicating to Mr. Rama- 

chandra Row Saheb that he was going away are strongly in 

favour of the above view. When the defendant left Bangalore in 

March he had his house there shut up employing only a watch- 

man to look after it and in the instrument of apprenticeship execut- 

ed by the defendant Mylapore was stated 4o be his place of 
residence. 


Now as regards the character of the property referred to in 
the will. Part of the property was no doubt ancestral having de- 
volved on tho testator in the partition which took place between 
him and his half-brothers in tho year 1864, that is, two years after 
the death of their father Srinivasa Alyangar. This ancestral 
share consisted partly of landed property which is not shown to have 
yielded any considerable income—vsz., a house and a cart-stand 
in the town of Madura itself and some agricultural land in certain 
villages in that District—and the remainder, Government pro-note 
of the value of about Rs. 8,000. The case of the defendant 1s that with 
the moveable property thus received, the testator traded in. cotton 
and made large profits, that these profits, the savings of the testator 
from his salary and the income of the landed property in Madura. 
were from the beginning mixed up and since the defendants birth in 
1872 held jointly by both, and that, consequently, the testator had 
no power to dispose by will of any portion of such joint estate. Some 
oral evidence was called as io the testator having for the first 
time commenced trading in cotton with the money got by him at 
the partition, but on the face of it, it is worthless. It is , admitted 
that from the time when the testator came away to Mysore having 
quarrelled with his fathgr up tothe time of the partition, he got 
nothing whatever from the paternal estate. Between 1654 and 
1864 ho rose in the service undat the time of the partition he 
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held the post of Sheristadar on Rs. 300 per mensem. That he had 
during the period, put by the comparatively large sum of money, 
is proved by the fact that subsequent to his father’s death, pending 
the division of the estate, the testator advanced in connection with 


Subrahmanya his father’s exequial ceremonies and the maintenance of his step- 


Aiyar, J. 


mother and step-brothers as well as other expenses connected with 
the undivided family, no less than Rs. 7,000 which wore recouped 
to him at the time of the partition. That he had at tho 
time more money than the said Rs. 7,000 also appears from 
the ovidence. Asit is unlikely he could have saved so much 
as this from his pay merely and as even before 1864 he had been 
engaged in trade in cotton in partnership with others, the sugges- 
tion that his trade profits were all to be traced to what he got at 
the partition must be rejected. Nevertheless there remains the 
question whether the testator kept his own earnings separate from 
tho property which came to him at the timo of tho partition, as he 
was entitled to do, so as to preserve his complete control over the 
same, or incorporated them all into one estate so as to make the 
whole the joint property of himself and of any male issue he might 
beget. That the testator adopted tho former course cannot be 
doubted. The assertion in the will itself to that effectis not a 
bare unsupported statement, for he refers to accounts kept up by 
him all through showing what were his own acquisitions and what 
were ancestral. That this precaution was adopted from the time of 
the partition uppears from the partition deed itself in which he 
takes care to say that the advances te the family were out of his 
* own? funds. As at that time he had no son tho immediate ob- 
ject of keoping such accounts could not have been the retention of 
the power of disposition in his own hands as against his issue, The 
reason for his keeping separate accounts thus is to be found in the 
existence of step-brothers who were minors at the time. That he 
anticipated claims on their part with reference to his own acquisi- 
tions will be seen from the defendant's letter, dated 26th June 1895, 
Exhibit G, an anticipation which was not altogether ill-founded, 
considering that soon after his death one of the step-brothers did 
set up a claim that all the estate the testator had was the joint 
property of the testator and his brothess. But be the roason 
what it may, thorois no doubt, as ulready stated, that the testator 
left at his death documents which would clearly show how much 


i 
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of the assets left by him were his own acquisition and therefore at 
his disposal. That these documents passod into the hands of the 
defendant is proved by his own affidavit filed in this court. They 
have not now been produced and it is certain that they ure with- 


Srinivasa- 
moor shy 
v. 
Venkata 

Varada 
sr haa 


held by the defendant because they woald disprove his story that Subrahmany: 


the testator had incorporated all property which came into his 
hands into one joint estate. The conduct of the defendant during 
the six years between 1892 and 1898 is consistent only with tho 
view just stated. The defendant was not altogether uninformed 
at the time of the testator’s death; he had graduated in Arts 
by that time and was then studying Law in the Madras Law 
College where he underwent the whole coarse of instruction pre- 
scribed for the examination for the Bachelor of Laws Degree which 
he eventually took. His correspondence wih Biligiri Aiyangar 
shows that even in 1892 he had paid close attention to the law 
as to the rights of members of an undivided family and the story 
he now tells that it was owing to ignorance of the rights that he 
continued to act upon ‘the will is an utterly incredible and untruc 


‘story. It must therefore be taken as well established that except 


the house, the cart-stand and the Bodinayakkampatti and Athur 
lands (Exhibit E.) the rest of the property dealt with by the will 
were the testator’s own acquisition and at his ORUM by will or 
otherwise. 

Such being the facts of the case, so far as they are material, I 
have now to consider the question of jurisdiction which was argued 
at length and learnedly on both sides. I shall deal with this point, 
first with reference to B. 12 of the Letters Patent. 

In proceeding to do so, I ought at once to say that the rule 
of the Civil Law actor sequitur farum rev so much relied on by Bir 
V. Bhashyam Aiyangar in the course of his argument, has nothing 
whatever to do with this case in its circumstances. The contrast 
which exists between the Civil Law and the Common Law system, 
as it has been called, in regard to a matter such as this, has been 
brought out very elegantly by M. Pillet(referred to by Westlake 
as one of the latest and ablest writers on Private International 
Law—W est!lake's Private International Law, page 28, fourth edi- 
tion) in a paper published in March last strongly advocating the 
unification, subjoct to absolutely necessary exceptions, of the rules 


Aiyar, J * 
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ns as t» jurisdiction over foreigners. He says“ Jurisdiction of English 
moorthy 


ev Courts of Justice over personal actions depends on rules quite 
LE ir different from those which governed Roman, and still control 
- Aiyangar. French law. More than that, the very spirit of these rules and 
‘Subrahmanya the manner of their construction belong to systems very far apart. 
Aiyan 5. In France (as formerly in Rome) one asks first if the French courts 
have jurisdiction: this primary question out of the way, the law 
gives the complainant a way of.summoning his opponent before 
the tribunal which is to judge him. In England and America 
the process is reversed; one seeks first to find out if the writ of 
summons (/assignation) can be legally delivered to the person 
wanted (personal service) or something equivalent done (substitut- 
ed service). Then, once it is established that the writ can be re- 
gularly served, the „jurisdiction of the English courts naturally 
follows. (Harvard Law Review, Vol. XVIII, page 385). The 
English rule, it must be observed, undoubtedly rests on a principle 
of prime importance to every Government—the principle of local 
allegiance which Phillimore classes under tho head of a state's 
self-preservation (Phillimore’s International Law, Vol. I, pp. 820 
and 454), A foremost English authority on this point is’ the 
passage cited by Mr. Cohen in Carrick v. Hancock! from Calvin’s 
case (7 Rep. 9) where Sir E. Coke divides allegiances into natural, 
acquired, and local, the last of which he defines to.be “when 
an alien in amity cometh into Eugland, because so long as he is 
within England he is within the King's protection, therefore so 
long as he is hero he oweth unto the king & local obedience, or 
allegiance, forthe one (asit hath been said) draweth tho. other.” 
Jt is not necessary to refer to the other authorities to which the 
Advocate-Generai called oar attention in regard to a proposition 
80 fundamental. 


With reference to-this, Sir V. Bhashyam Aiyangar urged two 
‘contentions. The first of them was that the presence of a foréigner, 
in order to confer jurisdiction, should be an abiding in -the 
place involving permanency (though not of the character required 
to establish a domicile) as opposed to a temporary stay or'a mere 
temporary locality of existence. But, it is perfectly clear 
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that this: distinction is not drawn by the authorities and that Srinivasa- 
such of them as refer to residence in this connection do not peti á 
mean residence in any technical sense. Phillimore in all the pas- e 
ságes cited by Sir V. Bhashyam Aiyangar uses the term “ commor- ` &iYsngar. 
ant” (International Law, IILEda., Vol. I, pp. 320, 448, 446 and 454, Subrahmanya: 
and Vol. IV, p, 25) which is apparently now in vogue only as a legal ms 
term and means “ dwelling, ordinarily residing, inhabiting,’ Web- 

ster, from whom this explanation is taken, adds that in American - 

Law it means “inhabiting or occupying temporarily." The passage» 

in page $20 of Phillimore, viz., “strangers, whether domiciled and 
commorant (habitants) or merely travellers through the country 
(strangers qui present)” shows that the term in question is used 

only’ by way of contrast with mere passage throngh the country 

and does not necessarily involve any definite duration, intent or 

other special element; nor does the conjunction of ‘commorant’ 

with * domicile’ in that passage imply more, for in Vol. LV, p. 725, 

the author writes, ‘It is true, that to this proposition is generally 

not added by writers the qualification, that the defendnnt should 

be domiciled in order to found the competency of the tri- 

bunal; but not domiciled in the strict sense of the term, animo et 

facto, with intention of permanent residence, domiciled in the sense 

of commorant appears to be all that the English Law requires.” 

Story on Conflict of Laws, to which also Sir V. Bhashyam Aiyan- 

gar referred us,is even more clear, for, in S. 29, the second 

of the axioms of Hubertus is stated to be that all persons who are 

found within the limits of a Government, whether their residence 

is permanent or temporary, are to be deemed the subjects thereof. 

In S. 541, the same axiomisquoted with the comment “And 

further, that he (the Sovereign) may of strict right make laws for 

all foreigners who merely pass through his dominions, al' hough 
commonly this authority is exercised only as to matters of police.” 

In Eeparía Blain! James, L J. says : '' Every foreigner who comes 

into this country for however limsted a time, is, during his resi- 

dence here, within the allegiance of the Sovereign, entitled to 

the protection of the Sovereign and subject to all the laws of the 
Sovereign.” If it be necessary to forufy further the statement that 

the presence of a foreigner within the local limits confers Jurisdic- 


1. L. B..12 Ch. D. p. 626. 
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tion, without reference to the length of his stay, I cannot do 
better than call attention to an observation of the Harl of Selborne 
in the Faridkote sase, to what fell from Lord Russell of Killowen 
in Carrick v. Hancock and to a passage in the judgment of 
Baldwin, J.in Fisher, Brown & Co. v. Felding decided by the 
Supreme Court of Connecticut. It is noteworthy that these were 
all cases in which foreign judgments were sought to be enforced 
and thercfore a forttors cases, since it is very common for the 
courts of a country to entertain actions under circumstances in 
which they would not admit that the jurisdiction would be 
sufficiently founded to entitle the judgment of a foreign court 
pronounced under similar circumstances to be recognised as inter- 
nationally binding (Westlake’s Private International Law, 4th 
Edition, p, 282. Bog also Dicey's Conflict of Laws, p. 45). In 
the first of the cases referred to, viz., the Faridkote cases, the Earl 
of Selborne says “ Territorial jurisdiction attaches wilh special 
exceptions upon all persons either permanently or temporarily 
resident within the territory while they are within it", (L. R. 21 I. A. 
p. 185). In the second case Lord Russell of Killowen points out that 
«the timo the person is actually in the territory is wholly imma- 
terial. The following extract from Baldwin, J.’s judgment referred 
to, which was concurred in by the majority (the dissent being on a 
point not material here) :—“ The rights of sovereignty extend toall 
persons and things, not excepted by some special privilege, that are 
within the territory ofthe sovereign. An alien friend, however 
transient his presence may be, is entitled to a temporary protection 
and owes in return r temporary allegiance. The fact that the 
defendant was a foreigner, making but & brief stay (of 2 days) in 
the country, and on the point of leaving ib for his own, did not 
deprive the courts of England of all jurisdiction over him * * 
The Common Law, so far as it concerns the enforcement of a pecn- 
niary liability, goes further (than the Roman Law) and operates 
alike upon every private individual who may be found, however, 
transiently within the territories where it is in force.” (82 Law- 
yers’ Reports. Ann. at p. 289.) 

The next contention of Sir V. Bhashyam Aiyangar was that 
to found jurisdiction over a foreigner present within the limits 
there should, in addition, be personal service of the writ on him 
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while within the territory, or at least such process should have 
been actually issued during the time of the presence of the defen- 
dant. This is obviously untenable: for the jurisdiction springs up 
as the result of allegiance existing at the time of the commence- 
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ment of the action and not of any subsequent process init. The Subrahmany 


Lord Chief Justice clearly means this in Carrick v. Hancock! when 
he says “The duty of allegiance is correlative to the protection 
given by a state to any person within its territory. This relation- 
ship and its inherent rights depend upon the fact of the person 
being within its territory” and Baldwin, J. in the judgment already 
quoted from puts the same in somewhat fuller terms: “ The defen- 
dant accepted the forum when he voluntarily placed himself on 
English soil, and so came under an implied obligation to respect 
such legal process as might be served upon kim there, to the extent 
of satisfying any resulting judgmentduly rendered for a pecuniary 
demand. The law raises this obligation because the interests of 
human society require it, and it is not escaped by departing from 
one country into another" (82 Lawy. Rep. Ann. at p. 241). The 
mention in some of the authorities relied on by Sir V. Bhashyam 
Aiyangar in support of the present contention of his, of service of 
wrib on the defendant, must be understood as made with reference 
to the practice of beginning an action by a writ and has no literal 
application to cases in this country where according to the pres- 
eribed procedure, save in exceptional cases expressly provided for 
by the statute, e. g, S. 22 of the Indian Limitation Act and 
S 32 of the Civil Procedure Code, the suit is commenced by 
the presentation of the plaint, as appears inter alia from the terins 
of the very form of summons to the defendant prescribed by Rule 22 
of the Rules of the Court on the Original Side. Matters connected 
with service of process though they may affect the progress of a 
cause orits result are obviously in their nature matters of mere 
procedure and in no sense jurisdictional (cf. Duder v. Amsterda- 
mach Trustees Kantoor*; see also Dicey’s Conflict of Laws, p. 
85)s With reference to this conclusion that jurisdiction over a 
foreigner present, is independent of actual service of process on 
him within the territory, no donbt, it may naturally enough be 
asked how then does the rule come to be formulated in the terms 
employed by writers on the subject as for example by Dicey : '* the 
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se legal service of a writ defines jurisdiction” (Conflict of Laws, page 
Venkat 284). The answer is furnished by the now-forgotten origin of 
& 


Varada these rules as explained by Mr. Pilet thus:—'' The two great 
ey Jangar. traditional rules of English law in regard to jurisdiction (over 
abrahmanya foreigners) are thus described.—Whenever the defendant, even if 
only passing through the country, is found on English soil,"so that 
in consequence the writ of summons can be personally served, the 
English courts can take cognizance of the personal‘actions which 
concern him. And conversely, in principle at least, (for this 
second rule is far from being as absolute as the first) whenever the 
writ cannot be delivered to the defendant personally, because he is 
not on English soil, the English courts have no jurisdiction over 
him. Wedo not think these rules could form the basis of a good 
international system of jurisdiction. They represent for us the law 
of a period when the working of justice was uncertain, its means of ~ 
action few and limited end when the first condition of obtaining 
the satisfaction demanded from a debtor was the ability to put 
your hand on his collar. At that same time the magistrates of 
your parliaments were obliged to leave their seats to watch person- 
ally over the execution of their decrees. It is common knowledge 
that this was the origin of the judicial vacations. Moreover, it 
must be noticed that ia those old days the arrest of the body was 
the common right, so that the presence of the debtor at the bar of 
the tribunal was usually a sufficient guarantee to the creditor of 
the effective execution of his judgment. Times have ‘changed, 
however. To eyes not accustomed to these things by the daily 
course of practice such principles seem very extraordinary” (18 
Harv. Law Review, pp. 935 and 830). Needless to say our present 
concern is neither with the view urged by the learned writer that 
the English rules in question are less suited than the French rule 
of jurisdiction—the tribunal of the domicile—to form the basis of 
a good international system of jurisdiction, nor, with how the 
English rules have come to be expressed in the round about fashion 
in which they are stated; but with their substance,’t. e., with the 
principle on which they are now rested by the accepted E 
in actual practice. It follows from what has been said that the 
presence of the defendant on the 30th August in Madras placed 
him for the time being precisely in the position of nn ordinary 
subject of His Majesty with reference to the question of jurisdic- ` 
tion. Consequently, in deciding it with reference to the language 
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of S. 19 of the Letters Patent there is no scope for resoiting as  Brinivasa- 


moorthy 
there might be, were the defendant a non-resident foreigner, to the v. 
rule cf construction that iu interpreting parliamentary statutes, P td 


judges will, where the language admits of ft, proceed on the Aiyengar. 
presumption that legislature did not intend to contravene principles guinea 
of International Law. Pese 


Such being the case, there can be no doubt that this court had 
jurisdiction under the section on the ground that the defendant 
was at the time of the commencement of the suit dwelling within 
the ordinary original jurisdiction of the court and also on the 
ground that part of the cause of action accrued within those limits, 
leave having been obtained as required by the section. Before 
stating the reasons for this conclusion I ought to say that the 
suggestion of Sir V. Bhashyam Aiyangar that a comparison of the 
section in question with the corresponding provisions which 
governed the Supreme Court (to whose jurisdiction and powers, 
the High Court succeeded) shows an intention on the part of the 
framers of the Letters Patent to limit rather than extend the 
jurisdiction and powers, is to my mind the very contrary of their 
intention. ‘his is shown by the fact that the accrual of even a 
part of the cause of action within the limits has been made a 
sufficient ground of jurisdiction if leave be obtained. Nor should 
the word “‘ dwelt’ be understood to have been used in any narrow 
or technical sense considering that very early the Judges of the 
Supreme Court at Calcutta had ruled that such short stay as 
twenty-four hours on the part of the defendant within the limits of 
the court enabled it to exercise jurisdiction over him as an ‘ inhabi- 

-tant within the meaning of tho provisions then in force. Panchan- 
und Bose v. Darison!. 


Taking up now the first ground viz, whether the defendant 
was dwelling within the jurisdiction at the commencement of the 
suit, I am unable to agree in the conclusion arrived at by the 
leirned Judge though with hesitation. If what was said in the 
Bomoay case, which the learned Judge felt bound to follow, was 
really meant to lay down that the term ‘dwells’ in the section 
'imports any permanency of residence, such interpretation is not one 
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warranted. by the authorities. In Batley and Pegg v. Bryant it was 
held that a person who resided in a house in London only about 3 
months in a year while the rest of the year he spent.at his resi- 
dence in tho country, ‘dwelt’? in London within the meaning of the 
City of London Small Debts Court Act of 1852. In in re Norris? 
where the words to be construed were “ordinarily resided’’ -the 
court decided that a person who had taken up & room in a hotel 
which he paid for and from which he addressed letters and where 
he was constently seeu, ordinarily resided there within the mean- 
ing of Bankruptcy Act, 1883, though his wife and family resided 
at Brussels and the person himself was going backwards and for- 
wards to Brussells and. other places. The Lord Chancellor remarked 
that such a question was one of fact and of degreein each case, 
In in ve Hecquar&* which was also a case under the same 
Act it was held that a domiciled Frenchman ordinarily re- 
siding in Paris who, on coming to London in connection 
with an action he had commenced, tcok up certain room 
in a house in London snd occupied them exclusively for 9 months 
with his wife and two servants, in the meantime paying frequent 
visits to France, had a dwelling in England. In ce-parte Bruell' 
James L. J. points out that the words ‘ residence’ has no definite 
technical meaning but should be construed in every case in accord: 
ance with tbe object and intent of the Act in which it occurs, In 
Mahomed Shuff v. Laldin Abdula, Sargent, J, was of opinion that 
the words dwell and reside’ express substantially the same idea and 
that the meaning to be given to such words depends on the intention 
of the legislature in framing the particular provision of law. In 
Hveret v. Frere? Brandt, J. took the same view and held that an 
officer proceeding from Burma to England on leave and residing a 
few days in Madras on the way, resided there for the purposes of 
the section relating to arrest before judgment. In the recent case 
of Fernandez v. Wray? the defendant who held the office of 
Resident at Kolhapur and who left the place on leave for a year 
and stayed in Bombay on his way to England for four days was 
held within the meaning of S. 12 of the Letters Patent to 
have dwelt in Bombay on one of those days when the suit was 
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‘commenced against him in the High Court. Now but one conclusion  &rinivasa- 
seems possible when the ratto dectdendt of the above cases is applied iu an 
to-the facts here, which recapitulated are.— l'he defendant shuts up b rupis 
in March his house in Bangalore as a place of residence and  Aiyangar. 
proceeds to Madras. He then takes up a house for his exclusive Subrahmanya 
‘occupation and occupies it with his wife and child. He eats there, Ayar J. 
sleeps there and is to be constantly seen there. He next enters 

into a contract with a professional manin order to qualify himself 

for the legal profession—a contract which involved an uninterrupted 

stay in Madras for the period of at least 12 months, study with the 

person to whom he had become apprenticed and attendance at the 

law courts during that time. The defendant acts upon the contract 

spending his time in Madras till the end of August. In these 
circumstances it is impossible not to hold thatduring the whole of 

the six months the defendant dwelt in Madras and in Madras 


only. 


Passing now to the other ground of jorisdiction, I content 
myself with resting my view on the single fact of the defendants 
undertaking, given to this court when he applied for and obtained 
probate, to administer the estate, such undertaking being at least a 
most material part of the cause of action in this suit for adminis- 


tration, 


Assuming the defondant was at the time of the institution of 
the suit outside Madras, yet that the application to his case of so 
much of S. 12 as relates to cause of action or part of the cause 
of action will not be in conflict with International Law will be seen 
from what is said in the next paragraph as to the sufficiency of the 
accrual of the cause of action within Madras to confer jurisdiction 
over the defendant apart from the Letters Patent. 


That independently of the Letters Patent also the decision of the 
whole question of jurisdiction must be against the defendant is 
clear from certain passages of the judgment in Annamalai Chetty 
v. Murugesa Chetty! decided by the Privy Council after the 
disposal in favour of defendant of his appeal in the suit of the 
testator’s daughter alluded to in a previous part hereof. Therein 
Lord Lindley was dealing with the matter of jurisdiction over a 


* 





1. L. R., 90 I. A. 220. 
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Srinivasa- foreigner irrespective of any statutory provisions and when he said 
moorthy š 

v. “that although the defendant was a foreigner, and although the 

E icu cause of action aroso in & foreign country, and although the defen- 

Alyangar. dant did not personally reside within the local limits of the juris- 

Subrahmanya diction of any court in British India, and was not even temporarily 

Aiyar d in Arcot when sued there” he necessarily assumed that among 

Others temporary presence and the accrual of the cause of action 

within the limits of the Court would each by itself be a ground of 

jurisdiction according to general principles of English jurisprudence: 

Jt is scircely necessary to say that upon the facts as already found 

by me above, the presence of the defendant at the time of the suit 

was part of a stay which was mach more than temporary and which 

even if it were quite temporary made him subject to the jurisdiction 

of this court. The case is still clearer in regard to the ground of 

cause of action, for the affirmation advisedly introduced by Lord 

Lindley in the said judgment that the case of Girdhar Damodar v. 

Kasssgar Hyragar! was rightly decided because the cause of action 

accrued within Bombay though the defendant was a non-resident 

foreigner, a native of Catch, is in so far as this court is concerned:a 

binding authority in a case like the present. It was with reference to 

this authority that Sankaran Nair, J. and myself quite recently 

held in Appeal No. 199 of 1908 that the court at Masulipatam 

has jurisdiction over a non-resident foreigner, a subject of the 

Nabob of Banganupalle, in respect of a promissory note made 

payable in Masulipatam*. I wish to avail myself of this opportu- 

nity to say that in assuming in the last mentioned case that the 

statement of the law by the Harl of Selborne in the Faridkote case, 

that the accrual of the cause of action within certain territory did 

not constitute a ground of jurisdiction ever a foreigner not resi- 

dent at the time of the suit in that territory, was not reconcileable 

with the conclusion of Lord Lindley that I. L. R.,17 B. 662, 

was rightly decided I overlooked the distinction that existed bet- 

ween the two cases in that inthe Faridkote case the question was 

with reference to the enforcement ofa foreign judgment, while, in 

the Bomb:y case the suit was upon the original cause of action 

itself. Considering that Lord Lindley in his judgment when 

Master of the Rolls, in Pemberton v. Hughes? refers to the Farid- 





1. I. L. B, 14 B. 662. 2. I.L.R.29 M.609. 8, (1899) I. Ch. 789, 
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kote case with approval, the proper view would seem to be that 
his conclusion in Annamalai Chetty v. Murugasa Chetty as to the 
Bombay case having been rightly decided is not inconsistent with 
the Faridkote case and that the lutter lays down the rale to b® 
followed in cases where the question of the validity of n foreign 
judgment obtained in circumstances such as those which 
existed in that case comes up fordecision in the courts of this 
country. Be this as it may, there can be no doubt that the 
cause of action in the presentcase which accrued in Madras is of 
a description which by its very nature makes the defendant liable 
to the authority of the court. As pointed out in Wharton on the 
Conflict of Laws, the tribunal from which an executor takes ou, 
letters is that to which he is distinctively amenable. (8rd Edition, 
p. 616). See also Mussamut Bahanoo Beebecev. Moonshee Rus- 
sain Ally! where it was laid down that “it had always been held 
that an executor sued in that capacity was subject to the jurisdic- 
tion of the court granting the probate.” The present being an action 
of that character, the defendant’s liability to be sued here, cannot 
be denied. 


In conclusion as regards the actual order made by the learned 
Judge,—no suit in connection with the administration of the estate 
in question was ever instituted elsewhere. That part of the pro- 
perty concerned is in Mysore, presents no obstacle to all the 
administration necessary being carried out under the orders of this 
court—Hwing v. Orr Hwing*. And the present case is certainly 
onein which the administration is sought not for the purpose of 
merely securing the exoneration of the fiduciaries from the risks 
and responsibilities of an administration esira curiam ; and if 
special cause were necessary for the court being called upon to 
undertake a general administration, that has been abundantly 
shown. The contention of Sir V. Bhashyam Aiyangar that to in- 
clude in the administration tho immo veable property of ihe testa- 
tor situated in Mysore would be to pronounce on the title to 1t, in- 
volving as such inclusion would the overruling of the defendant's 
objection as to the incapacity of the testator to will away that 
portion of the property, is not tenable. For, first, where the court 
has jurisdiction to make a grant of probate it has power to decide 


- 
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whether the will is a valid testamentary disposition. See Dicey 
on Conflict of Laws, Rule 61 and comments thereon, pages 326 and 
327. In the next place, no such ques.ion of tile can in point of 
law be taken as presented for our decision inasmuch as the defen- 
dant having with full knowledge of all the circumstances bearing 
on his rights as the testator’s son, accepted the Office of executor, 
obtained pro-bate- and, under its authority collected assets and 
otherwise so acted as to cause the plaintiffs to alter their position 
the defendant is estopped from impeaching the will, repadiating 
his fiduciary position or setting up in respect of the property dealt 
with by the will any rights iaconsistent with the dispositions and 
conditions therein. See Bigelow on Estoppel, 5th Edition, p. 554. 
Now in compelling the defendant to perform the trusts this court 
is of course acting entirely in personam. And Duder v. Am- 
sterdamsch Trustees Kantoor? is direct authority for the view 
that in such cases this court has the same jurisdiction with regard 
to any contract made or equities between persons here respecting 
lands or assets in a foreign country, as it has where the lands or 
assets are locally situa e. The law on the point is thus succinctly 
stated by Westlake :—“A proprietor of foreign immoveables, or per- 
son interested in such, may be compelled by the English court, if 
it has jurisdiction over him, to dispose of his property or interest 
in them so as to give effect to any obligation relating vo them which 
arises from, or ns from, his own contract or tort: and that obli- 
gation will not be measured by the lew situs of the foreign immove- 
ables to which it relates bat in accordance with the rules of Private 
International Law on obligations arising from, or as from, contract 
or tort. If indeed where the law of the country where the land is 
situate should not permit, or enable the defendants to do 
wh tthe court would otherwise think it right to decree, it would 
be useless and unjust to direct him to do the act, but when there is 
no such impediment” (and there is none in the present case) “ the 
courts of this country, in the exercise of their jurisdiction over 
contracts made here, orin administering equities between parties 
residing here, act upon their own rules and are not influenced by 
any consideration of what the effect of such contracts might be in 
the country where the lands are situate, ór of tho manner in which 


a MM ÁÁ—ÁÀ 
1. (1902) 2 Oh. 132, p. 143. 
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the courts of such countries might deal with such equities” (4th 
Edition, pp. 210 and 211). As Lord Herschel in British South 
Africa Co. v. Companhia de Mocambique! points out “ if the court 
of a country were to claim, as against a person resident there, juris- 


Srinivasa! - 
moorthy 


v. 
Venkats : 
Varada 

Aiyangar. 


diction to adjudicate upon the title to land in a foreign country Sobraieanyn 


and to enforce its adjudication $n personam, it is by no means ‘cer- 
tain that any rule of International Law would be violated.” 
No good objection, therefore, has been shown as to the terms of 
the order. 


I agree, therefore, in holding that the appeal fails and should 
be dismissed with costs. 


We certify for two counsel for the first respondent. 
Appeal dismissed. 


Li 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
(ON APPEAL FROM THE MADRAS HIGH COURT). 
, Present ;—Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson, Sir Alfred Wills. 


Ramanathan Chetti ... ii . Appellant. * 
v. 
Murugappa Chetti ... € -.  Bespondent. 


Aiyar, J, 


Temple manager—Nature of office—Devolution in favour of several—Management by Ramanathan 


turns—Renunciation by some in favour of another—Effect given by others— 

Validity— Family arrangement. 

The manager of a temple absolutely dedicated to the public worship of tho deity 
in whose honor it waa founded is, by virtue of his office, the administrator of the pro- 
perty attached to it and is in the position of a trustee as regards such property. 

But such manager is, as regards the service of the temple and the duties which 
appertain to it, in the position of the holder of an office or dignity, 

Where such office becomes vested by descent in more than one person it is not 
improper for the parties interested, in order to avoid confusion or an unseemly 
scramble, to arrange among themselves for the due exeoution of the functions belong. 
ing to the office in turns or in some settled order and sequence. 


Such an arrangement does, nob amount toa breach of trust or to an improper 
delegation of the duties of a trustee. 


* 24th May 1906, ; 1. 1809, A; O: at p. 624, 
L 


Ohetty 
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Murugappa 
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Ramanathan Where, onthe death of a former manager, the office devolved by inheritance ou 
sha his male descendants by his two wives (vtz., on four sons as representing the senior 
Mürugappa branch and on four other sons ns represeutiug the younger) and one member of each 
Chetty. branch took the management for one yeur in turns until 19 years before suit when 


L4 


‘the members of the jurfior branch renounced their claim in favour of the respondent, 
a momber of the senior branch, and the appellant and the other two members of the 
senior branch gave effect to it for the said period of 19 years :— 


Held (1) that the unbroken usage of 19 years was evidence of & family arrange- 
ment between all the parties ; 


(2) that such arrangement was perfeotly proper a8 conduoing to the due and 
orderly execution of the office; : 


(8) that it was one which the court would have sanctioned on application 
made; ] 


. (4) that it was competent to the parties interested to make such arrangement 
without application to the court; 


(5) that the arrangement must hold good until altered by the court or 
superseded by a new scheme effected with the concurrence of all 
parties interested ; 


and (6) that it was not open to the appellant who had taken the benefit of it to 
disturb or set it aside at his mere will and pleasure. 


“This is an appeal from the Judgment of the High Court of 
Judicature at Madras reported in I. L. R., 27 M. 192. 


A. Cohen K. C. and W. C. Bonnerjee, for appellant :— 


The rospondents have not proved any legal relinquishment by 

^ 1 the junior to the senior branch. Members of both branches are 
. trustees, and the fact that some of them managed during certain 

>, years cannot constitute a management or possession adverse to the : 
other trustees, who do not manage in those years. If the circum- 
stance that the plaintiff took five years out of eight for 19 years 
did not constitute a bar in limitation to the claim of the other 
members of the senior branch, why should it be a bar so far as the 
junior branch would in the absence of evidence to show that 
the junior branch had legally relinquished their right‘? l 
Sir R. Finlay K. C. and Leslie De Gruythér, for respon- 
dent:—The finding is that for 10 years there had been a scheme 
of-management acquiesced in by all the parties, under which thé 
plaintiff had without objection taken five turns out of eight, An 


4 
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arrangement such as this should not be varied simply because Ramanathan 


one member of the family desired without any reasons to make 
an alteration. Ifthe defendant had a right to alter the manage- 
ment, he can do so only by making out a cage for an alteration 
of the scheme in a proper way. Also, there is ample evidence that 
the defendant has actually placed the plaintiff in possession and it 
appears thata dispute having arisen as to the jewels of the temple,the 
defendant wrongfuliy dispossessed the plaintiff. On this part of the 
‘case the judgment ef the Subordinate Judge should be accepted in 
preference to the finding of the High Court. 


Their Lordships’ Judgment was delivered by 


Lord Macnaghten : —In the village of Kottoor, in the Zemindari 
of Sivagunga, there is a Hindu temple dedicated to the public 
worship of the deity in whose honour it was founded, and endowed 
with the revenue of three villages. The office of manager of this 
temple is hereditary in a family of which the appellant and 
respondent are both members, but the family has no beneficial 
interest in the property or in the income of the temple. 


The office of manager was formerly vested in one Mayandi 
Chetti, who was grandfather of the respondent and great-grand- 
father of the appellant. On Mayandi’s death the office devolved 
by inheritance on his male descendants by his two wives. There 
were four by each wife, or eight in all. One member of each branch 
took the management for one year in alternate succession until the 
year 1881-1882. About that time the members of the junior branch 
renounced or relinquished their claim to the office in favour of the 
respondent who is & member of the senior branch. During the 19 
years immediately preceding the institution of this suit, in each 
cycle of eight years, there has been a settled order of succession 
among the,members of the senior branch. The respondent has 
had five turns, and the appellant and the other two representatives 
of the senior branch one turn each. 


In accordance with this arrangement the appellant held the 
office of manager of the templo, and the property belonging to it, 
from lst Adi of the yéar Vilambi (15th July 1898) to 30th Ani o£ 
the year Vikari (18th July 1899). On the expiration of that year 
it was the respondent's turn to bold office for the next three years- 
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‘Ramanathan one year in his original right and two years in right of the junior 


Chetty 


branch. The appellant handed over the temple to the respondent, 
but he kept back the jewels and retained or retook possession of 
‘the three villages with which the temple is endowed. 


. The respondent then brought this suit to recover the Jewels 
.and the villages, with mesne profits. The appellant did not dis- 
pute the facts alleged by the respondent, but he set up various 
‘defences on points of law, Both the Subordinate Judge and the 
High Court decided against him. 


In their Lordships’ opinion the case is a very simple one. 
They think the unbroken usage for a period of 19 years ig as 
against the appellant conclusive evidence of a family arrangement 
to which the Court is bound to give effect. Twice during that 
period of 19 years the appellant has, in his proper turn, enjoyed 
the position of manager fora year. The arrangement seems to 
have been a perfectly proper arrangement conducing to the due 
and orderly execution of the office. It was one which the Coyrt 
would no doubt have sanctioned if its authority had been invoked- 
;It- was one which, in their Lordships’ opinion, the parties interested 
were competent to make without applying to the Court. If the 
appellant wishes to set it aside and to have a new scheme settled, 
he must take proper proceedings. If he has any ground for 
attacking the management of the temple or the administration of 
the property attached to it, the Courts are open. But it is not 
for him, at his will and pleasure, to disturb an arrangement of 
which he has on more than one occasion taken the benefit. It is 
plain that the arrangement was not intended to be mersly tempo. 
rary, nor can it be regarded as precarious, It must hold good 
, until altered by the Court or superseded by a new scheme effected 
with the concurrence of all parties interested, 


The argument on behalf of the appellant seems to have been 
founded on a mistaken analogy. The manager of the temple is 
by virtue of his office the administrator of the property attached 
toit. As regards the property the manager is in the posit/on of a 
trustee. But as regards the service of the temple and the&dutics 
bhat appertain to it, he is rather in the position of the holder of an 
:9ffice.or dignity which -may have been originally conferred on a 
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single individual, but which, in course of time, has become vested nS 
by descent in more than one person. In such a case, in order to v. 
avoid confusion or an unseemly scramble, it ig not unusual, and it one 
is certainly not improper, for the parties interested to arrange 

among themselves for the due execution of the functions belonging 

to the office in turn or in some settled order and sequence. There 

is no breach of trust in such an arrangement nor any improper 
delegation of the duties of a trustee. 


The members of the junior branch are not before the Opurt. 
Their rights, if they have any,are not affected by this suit. The 
appellant cannot be allowed to put himself forward as their cham- 


pion to disturb an arrangement with which they seem to be quite 
content. : 


Their Lordships will humbly advise His Majesty that the 


Appeal must be dismissed. The appellant will pay the costs of 
the appeal. 


ite eee a 


IN TRE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


(ON APPEAL FROM THE ALLAHABAD HIGH COURT.) 


Present:—Lord Davey, Sir Ford North, Sir Andrew Scoble, 
Sir Arthur Wilson. 


Malik Ahmad Wali Khan T v. PIff.* (Appellant.) 
v. 
Mussamat Shamsi Jahan Begam and an- 
other ... "m Seis sol .. (Defendants) 
Respondents, 


Transfer of Property Act, S. 95— Obtains possosston" —4Applicability of section to Malik Ahmad 
morigages without transfer of possession—Redemption by one of several mortgagors Wali Khan 


—Lien—Plaintif claiming too much while really entitled to less—Practice— M Ve t 

Procedwre— Decree. Shatil 
Jahan 

3. 95, T. P. A. applies to all mortgages. The seotion must be construed distribu- Begam, 


tively so as to make the condition of obtaining possession apply only to the cases in 


which its fulfilment is from the nature of the mortgage possible and in other ceses to 
make the charge follow upon redemption. 


A plaintiff onght not by rcason of his having claimed too much, to be precluded 
from recovering what is really found due to him undoubtedly, when the pleadings in 


.  *2lst March 1906. 
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Malik Ahmad the cage are wide enough to cover the®latter,olaim. The question as to whether a 


Wali nm 
uesammat 
A Shamsi 
Jahan 
t Begam, 


deoree ghould be passed for the lessor amount is hardly one of indulgence. 


Herbert Cowell for appellant. 
 DeGruythor for respondents, 


"Their Lordships’ judgment was delivered by 


Sir Arthur Wslson.— This is an appeal from a decree. of the 
High Court of Allahabad of the 24th February 1908, which set 
aside the decree of the Subordinate Judge of Bareilly of the 19th 
December 1900. 


The plaintiff, Malik Ahmad Wali Khan, is brother of the half- 
blood of the two lagies who are defendants. In the year 1896 a 
crimiual charge was pending against Sardar Wali Khan, a half- 
brother of the plaintiff and whole brother of the defendants ; and 
the various members of the family took steps to procure funds for 
the defence of the accused man. 


On the sth October, 1896, the plaintiff and the defendants 
executed a mortgage bond of the ordinary kind for the sum of 
Rs. 10,000 in favour of Banarsi Parshad, by which the plaintiff 
hypothecated certain property belonging to him, and the defendants 
certain property belouging to them. 


On the 2nd November, 1896, the plaintiff paid off the mortgage, 
the sum actually paid for principal and interest bein g Rs. 10,028. 


On the 2nd April, 1900, the plaintiff filed his plaint in the 
present case, in which he alleged that he had joined in the mortgage 
only as surety for his half-sisters, the defendants, and claimed to 
recover from them the whole amount of what he had paid, with 
intérest. The defendants in their written statements denied having 
been parties to the borrowing at all, but it was added: “The 
Plaintiff can claim only the rateable amount which he may prove 
to have given to the answering defendants." 


At the trial before the Subordinato J udge; the plaintiff himself 
gave some evidence, chiefly during his cross-exauination, of an 
express agreement between him and his half-sisters that he should 
bea mere surety for them in the matter of the mortgage bond, 
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Neither of the Courts in India appear to have given credence to Mal Abas 


that ‘evidence, and their Lordships think those Courts were right. 


The Subordinate Judge, however, made a decree in favour of 


the Plaintiff on the ground that the mortgage money was shown to : 


have been handed to the defendants in the presence of the Registrar, 
and was not shown to have been returned by them to the Plaintiff. 
The handing of the money io the defendants was earried out by 
arrangement on the part of the Plaintiff, and the ladies were at the 
time living in his house where the payment was made. The learn- 
ed Judges of the High Court considered that these circumstances 
were quite insufficient to prove that the Plaintiff was a mere surety 
in the matter of the mortgage, and their Lordships agree in 
this view. l 


lt was contended, however before the High Court, and again 
before their Lordships, that the Plaintiff was nevertheless entitled 
to recover from the defendants a proportionate share, that is to say 
two-thirds, of the aviount he paid tothe mortgagee. The High 
Court rejected this contention on the ground that the Court could 
« show no indulgence to a litigant who comes into Court with a 
false case." It appears to their Lordships that the question is 
hardly one of, indulgence, and that the Plaintiff in this cdse ought 
not, by reason of his having claimed too much, to be precluded 
from recovering a proportionate amount of what he actually paid, 
to which he is undoubtedly entitled, a claim which the pleadings 
are wide enough to. cover. 


It was farther contended that under $. 95 of the Transfer 
of Property Act (IV of 1882) there ought to bes decree giving 
the Plaintiff a charge on the interests of the defendants in the 
mortgaged property. That section says that :— 

* Where one of several mortgagors redeems the mortgaged property and obtains 
possession thereof, he has a charge on the share of each of the other co-mortgagors 
in the property for his proportion of the expenses properly incurred in so redeeming 
and obtaining possession.” 


Khan 
Y. i 
Mussammat 
Shanisi 
Jahan 


That section might be so strictly construed as to limit its . ” 


operation to mortgages under which possession passes, and, there- 
foré,on. redemption properly repasses. But it seems to their 
Lordships more reasonable to construe the section distributively, 
to make the condition of obtaining: possession apply only to the 
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Malik Ahmad cases in which its fulfilment is from the nature of the mortgage 


Wali Khan 
v. 
Mnussammat 
Shamai 
Jahan 
Begam. 


Rami 
Hemanta 


iumari Debi 


v 


Maharaja 


Jagadindrs 


Nath Roy 
Bahadur. 


possible and in other cases to make the charge follow upon 
redemption. 


Their Lordships will, therefore, humbiy advise His Majesty 
(1) to discharge the decrees of the High Court and Subordinate 
Judge ; (2) to declare that the Plaintiff is entitled to recover against 
the defendants two-thirds of the sum of Rs. 10,025 paid by him 
to redeem the mortgage, with interest at 6 per cent. per annum 
from the date of the institution of the suit, and that he is entitled 
to a charge in respect thereof upon the defendants’ interests in the 
mortgaged property ; (8) to remit the case to the High Court to 
determine the amount due from the defendants and the time within 
which it should be paid by them and to give all necessary direc- 
tions as to the retransfer or realization of the mortgaged property 
of the defendants, and otherwise to give effect to His Majesty’s 
Order; and (4) to order that inasmuch as the costs of the case in 
the two Courts in India appear to have been occasioned substanti- 
ally by the untrue cases set up on the one side and on the other, 
no costs in either of these Courts should be given. For the same 
reason there will be no order as to the costs of this appeal. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(APPEAL FROM THE CALOUTTA HIGH COURT). 
Present:—Lord Davey, Lord Robertson, Sir Andrew Scoble, 
Sir Arthur Wilson, . 
Rant Hemanta Kumari Debi ... -. Appellant *( PLF.) 
v. 
Maharaja Jagadindra Nath Roy Bahadur 
and the Secretary of State. for India in 
Council m an $us ..  . Respondents 
- (Defendants.) 
Onus—Ejeciment Buti—Proof of possession prior to dispossession—Plaintiff’s title how 
jar a factor in shifting onus—Appellate Judgment—Duty of appellate court in 
reversing Judgment of lower court. 
Where in an ejectment suit the plaintiff alleged dispossesaion by the defendant 
eleven years before suit, the onus of proving plaintiff's possession prior to‘his dis- 
* 21st March 1906, 
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possessionjlies upon him and in this question of evidence the initial fact of the -appel- Rani 


lant’s title comes to his sid, with greater or legs force according to the circumstances Te 
established in evidence. Y. 

It is better that the appellate court whenever it reverses the judgment of the e ceed 
lower court, comes into close quarters with the judgment of the lower court and Nath Roy 
meeta the reasoning therein. Bahadur. 


Sir Robert Finlay, K. C. and Mr. De Gruyther for the 
appellant. 


Jardine, K. C., and W. C. Bonnerjee for respondent. 

Their Lordships’ Judgment was delivered by 

Lard Robertson.—This dispute relates to 497 bighas of land, 
adjacent to the Brahmaputra river. This land was, at the date of 
the plaint, viz. 9rd October 1893, in the possession of the first 
respondent (who will be referred to as '* the Respondent"), and the 
suit was in substance one of ejectment at the instance of the 
appellant. 


The earliest and not the least material fact in the case is a 
decree of 27th March 1885, which is the basis of the appellant’s 
case ; bat the complete elucidation of her title was effected by a 
judicial order of 14th March 1859 which affirmed the correctness 
of a Thak map made in 1858, The Order of 1859 and the map of 
1853 conclusively establish that the appellant’s title includes the 
whole of the land in dispute. . 


The case of the respondent is rested on possession. Even on 
the showing of the appellant, the respondent at the date of the 
plaint had been in possession for eleven years, and the respondent 
says for twelve years (the period of limitation), and longer. The 
difference between the admitted possession and the period of. 
limitation being so narrow (one year) the question of onusis impor- 
tant; and their Lordships adhere to the principle stated in the 
Privy Council case cited by the learned Judge inthe High Court , 
(Mohima Chundar Mozoomdar v. Mohesh Chunder Neogs'), and 
hold that it is for the appellant, as Plaintiff in a suit of ejectment, 
to prove possession prior to the dispossession which she alleges. 
At the same time, their Lordships consider that in this question of 
evidence, the initial fact of the appellant’s title comes to her aid, 
with greater or less force according to the circumstances establish- . 
ed in evidence. 





1. LB, 162. A. 28, 
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Tasu f Now, on this question of fact, very voluminous evidence was 
Kumari Debi placed before the Judge of First Instance, and after very careful 
Maharaja cousideration, as shown in his judgment, he decided in favour of 
Neth Boy the appellant. His judgment was reversed on appeal; but, while 
Bahadur. the judgment inthe High Court of Judicature at Fort William is 
careful and able, it does not come to close quarters with the judg- 

ment which it reviews, and indeed never discusses or even alludes to 

the reasoning of the Subordinate Judge. This charscteristic of 

the judgment of the High Court seriously invalidates its authority 

when it is remembered that the case of the appellant is that, in a 

specified month of a specified year, she was forcibly dispossessed 

under circumstances graphically described. If her averments be 

true, the appellant was in possession within the period of limitation 

and her caso is made out. That they are true the Subordinate 

Judge has held. Yet of this'crucial question in the case the High 


Court takes no notico whatever. 


In these circumstances, it is so far satisfactory to observe that 
there is a long train of facts ensuing on the Order of 1859 (which 
establishes the appellant’s title) and before the date of dispossession, ` 
adequately supporting the appellant’s contention that she and 
her predecessors possessed the disputed land from the date of her 
title downwards until the date of dispossession. On the other 
hand, the counter-theory of the respondent that this land is part 
of their Kajiar Chur derives no support from any of the plans 
produced, except one (that of 1879), is irreconcilable with the 
boundaries given to Kajiar Chur ; and would leave no room for 
Decreer Chur,|the existence of which to the east of Kajiar Chur, 
and the measurements of which, are placed beyond doubt. The 
plan of 1878 undoubtedly makes the lands in dispute fall within 
the respondent's||property. But it is a plan of a very large 
territory ; it is, on the face of it, open to the eriticism expressed by 
the Scbordinate Judge; and if was not prepared with the same 
concentrated attention to this specific ground which necessarily 


characterises the Thak map of 1853. 


Their Lordships do not deem it necessary to discuss at length 
the multifarious topics advanced in argument, for the case admits 
of decision on comparatively simple grounds, of the merits of which 
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no one can be ina better position to discriminate than the Jadge H Pig 
who tried the suit and heard the witnesses. M Kumari Debi 


Their Lordships will therefore humbly advise His Majesty Maharaja 
that the appeal ought to be allowed, the decree of the High Court T 
of Judicature reversed with costs, and the decree of the Subordinate 
Judge restored. The respondent will pay the costs of the appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Moore. 


Chowaharen Keloth Makhi Keyi, Karana- > 
van and Manager of Tarwad T. .. -Appellant* 
(Defendant). 


v. 


' Padia Maligayammal Chowakaren Keloth 
Mammod i - ET .. Respondent 
( Plantaff). 
Malubar Law—Matntenance, suit for, by member of Tawazht. T ,; Makhi Keyi 


Y. 

, Amemberofa Tawazhicannot be entitled toa separate maintenance on the Keloth 
ground that the maintenance allowed by the Tarwad to the Tawazhi is not gufü.  Mammod, 
cient. The proper course will be a suit by the members of the Tawazhi for an in- 
oreased allotment of maintenance if the circumstances of the Tarwad will permit it. 

Second Appeal from the decree of the District Court of North ` | 
Malabar in Appeal Suit No. 414 of 1902 presented against the 
decree of the Court of the District Munsif of Tellicherry in O. 8. 

- No. 859 of 1901. 


J. L. Rosario for sppellant. 
T. Richmond for respondent. 
Thé Court delivered the following 


JUDGMENT :—We are of opinion that this suit as brought 
‘was not maintainable. The plaintiff lives in a Tavazhi house and 
sues for separate maintenance. There are no grounds for award- 
ing him separate maintenance. He is said to be sickly and un- 
ablo to do any work. He lives, aad al] along, he has lived in the 
a MM————————————— 


* 8. A. No. 1073 of 1903. . llth December 1908. 
A 


Maki Keyi 


Suryanara: 
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'Tavazhi house along with his mother and her other children. If 


the amount set apart for the maintenance of the member of this 
Tavazhi is not sufficient for his support, considering the income of 
the Tarwad, a suit can be brought by the members for an increased 
allotment of lands on the property or for a money allowance. On 
the ground that the plaintiffis not entitled on the admitted facts of 
the case to an award of separate maintenance, we allow this second 
appeal and set aside the decrees of the lower Courts and dismiss 
the plaintiff's suit with costs throughout. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE MADRAS HIGH OOURT.) 


Present :—Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson, Sir Alfred Wills. 


Kannepalli Suryanarayana and others .. Appellants* 
(Plaintiffs). 
v. 
Pucha Venkataramana alias Kannepalli Rama- 
vadhanulu and another ids s ... Respondents 
(Defendants). 


Hindu Law—Adoption—Authortiy, general, constructton—Successive adoptíons--Ques- 
tion of intention. 

The main factor for consideration in construing an authority given by the 
husband to adopt is the intention of the husband. Any special instructions which he 
may give for the guidance of his widow must be strictly followed ; where no such 
instructions have been given, but a general intention has been expressod to be repre- 
sonted by a Bon, effect should, if possible, be given to that intention. 

Surendra Nandan v. Satlaja Kant Das Mahapatra!; ond the Ramnad case2 
referred to. 

Gournath Chowdhree v. Annapoorna Chowdrani! commented on and doubted. 


A Hindu husband died in 1861 giving a general authority to the widow to ) 


adopt “so as to continue his line and to provide for his spiritual benefit," There wag 
no gpetiflo limitation imposed on the power to adopt. 

In 1885 the widow adopted a boy, but he died unmarried in 1886 and in 1898 
the first respondent was adopted. Held :—that the second adoption was valid and 
hat the widow’s authority to adopt was not exhausted by the first adoption. 

Ram Soondra Singh v. Surbanee Dosses! referred to and approved. / 


* 21st June 19006, 
1. 1. L. R. 18 C. 885. 4. 12 M.I. A. 897, 8. 88, D. A, 833. 


el 
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Their Lordships’ judgment was delivered by 


Sir Andrew Scoble :—In this case there is no dispute about the 
facts, but two questions of law arise, both of which are of consis: 
derable importance. i 


Venkata Narasu, a Brahmin land-holder in the District of 
Ganjam in the Madras Presidency, died intestate and without issue 
on the 6th of February 1861, leaving the second respondent, 
Venkata Ratnamma, his widow and sole heiress him surviving. 
Before his death he verbally authorised his wife to adopt to him, 
and it is found by the learned Judges of the High Court that the 
authority was “in general terms, requiring ‘ her to adopt so as to 
continue his line and to provide for his spiritual benefit He 
did not indicate any particular person for adoption either by 
name or otherwise and placed no restrictions whatever on his 
wife's discretion," 

Twenty-four years after her husband's death, on the Ist May 
1885, the widow adopted & son of one of her sisters, but this child 
died in February 1886, and twelve years later, on the 10th Jane 
1898, she adopted the first respondent. Prior to making this 
second adoption she obtained the consent of the elder representa- 
tives of two branches of her husband’s family. The representa- 
tives of two other branches refused their consent, and, on the 7th 
October 1899, brought the present suit to set aside the second 
adoption, as having been neither authorised by her husband nor 
made with the consent of his sapindas. 

Upon these facts, the first question which their Lordships have 
to determine is whether the authority to adopt given by the hus- 
band was exhausted by the first adoption ; or whether, on the death 
of the son first adopted, the authority of the husband survived so 
as to empower the widow to makea second adoption. 


So far as their Lordships have been informed, there is no 
decisive text of the ancient Hindu lawgivgrs upon this point. The 
earlier English authorities express conflicting views. Sir F. 
Macnaghten, writing in 1824, at page 178 of his “ Considerations 
on the Hindu Law,” says :— 

‘Tf a woman be empowered by her husband to adopt n son, and if she does adopt 
one accordingly, it has never, I believe, been declared by any writer that this power 
can go beyond the adoption of one, or, without special authority from the husband, 
be extended to the adoption of another if the first adopted should die.” 


Suryanara- 


v. 
Venkata. 
Tamang, 
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Sir William Macnaghten, writing in 1829, is less positive, 
"Tt ia a disputed point," he says, ‘‘ whether a widow having, with the sanction 
of her nusband, adopted one son, and-such son dying, she is at liberty to adopt 
another without havinE received conditional permission to that effecb from her 
husband. According to the doctrine of the Dattaka Mimamsa the act would clearly 
be illegal; but Jagannatha holds that the second adoption in such case would be 
valid, the object of the first having been defeated.” (Hindu Law, I. 86.) 
Sir Thomas Strange, writing in 1880 as to the law prevalent in 
Madras, says :— 
“There exists nothing to prevent two successive adoptions, the first having 


failed, whether effected by & man himself, or by hia widow or widows after his death 
duly. authorized, " (Hindu Law, I. 78.) 


“There are not many reported oases on the point, In Morley's Digest (I. 14) pub- 
lished in 1850, there is a note to the effect that instances have occurred in which 
a widow has made asecohd adoption on the failure of the Ist by death, in falflmen; 
of a single injunotion or authority from her husband, the object of such injunction 
being unattained unless the ohild live. ” 

The case of Gournath Chowdhree v. Annapoorna Chowdrani? is 
a distinct authority that where a widow is directed to adopt a son, 
she cannot adopt a second if the first adopted son dies. This case 
was decided bythe Bengal Sudder Court in 1852, and is cited in 
modern text books as establishing the proposition. Theissueto be 
determined in the caseisthus stated in the report :— 
,  * There being no permission in the “ Anoomuttes Puttur " (or deed of adoption) 
to adopt children one after another, isit proper according to the ghaster to adopt one 
(child) after the death of another? ” 

The bywusta of the pundit to whom this question was submit- 
ted by the court, was :— 
"© The deed put in does not restrict the adoption to one son only, and therefore, 
on the death of the previous adopted son, another may be adopted. " 

In their judgment, the learned judges first cite the passage from 
Sir William Macnaghten quoted above, omitting the last sentence 


relating to Jagannatha's opinion, and go on to say :— 


“As it is a principle of Hindu law that, without permission, no son can be adopted 
it is a far legal inference that a second adoption on the death of the first child, when 
the husband is no longer alive to grant permission to adopt, cannot be valid. ” 

Their Lordships are unable to attach much weight to this 
decision. It discards the opinion of the pundit, refers to no previous 


decisions, does not attempt to discuss the conflicting views of the 





s 3 a - de 8 R. D... A. 8823. 2- 
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vernacular authorities cited by Maonaghten, and rests upon an in- 
ference which begs the whole question. Whether, and how fnr, this 
case is still followed in Bengal, it is not necessary now to enquire. 
For the purposes of this appeal, it is enough to say that it is nota 
binding authority in Madras. 


The learned Judges of the High Court, one of whom is & Hindu 
lawyer of great distinction, in their judgment, say :— 
* The cases in Calcuttato which our attention has been drawn adopt what 


appears to us to be too artificiala ruleof construction in thatthey practically 
disregard the question of intention ;” 


and they hold that 


“ When the general intention of & Hindu to be represented by an adopted son 
ig clear, as in this case, there seems no reason why effect Should not be given to such 
intention, if it is possible to do so withont contravening the law. ” 

The practice of the community, they add, has been in accord- 
ance with this view. As regards this particular case, they say :— 

“The object and purpose of the authority given by the husband was to perpetu- 
ate his family as well as to secure his spiritual benefit, and it would be unren&on- 
able to hold that an accident such as the early death of the boy first adopted should 
be allowed to frustrate the fulfilment of hia object, and to preclude the widow 
fron. making another adoption in the absence of sny legal impediment to her doing 
Bo." 

Their Lordships agree with the learned judges of the High 
Court in the opinion that the main facts for consideration in these 
cases is the intention of the husband. Any special instructions 
which he may give for the guidance of his widow must be strictly 
followed ; where no such instructions have been given, but a gene- 
ral intention has been expressed to be represented by s son, their 
Lordships nre of opinion that effect should, if possible, be given 
to that intention. This more liberal rule has been followed by 
the High Court of Bombay as well as in Madras, and is not with- 
out support in Bengal. In a comparatively recent case reported 
in (Surendra Nandan v. Sailaja Kant Das Mahapatra\*, the 
learned judges of the High Court at Calcutta suy, at page 392 :— 


* Looking at the religious efficacy that ensues from the adoption of a son by a 
widow to her deceased husband, we think the court should not be too astute to defeat 
on adoption, but should rather do its utmost to support it unless such adoption is 
clearly in excess or in breach of the power to make it." 


2. I. L.R., 18 C. 885, 
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The limitations to the application of the rule are indicated in 
the judgment of this committee in the Ramnad case! in which their 
Lordships say ;— 


“Inasmuch as the authorities in favour of the widow's power to adopt with the 
assent of her husband’s kinsmen proceed in a great measure upon the assumption that 
his assent to this meritorious act is to be implied wherever he has not forbidden it, so 
the power cannot be inferred when a prohibition by the husband either has been 
directly expressed by him, or can be reasonably deduced from his disposition of his 
property, or the existence of a direct line competent to the full performance of reli- 
gious duties, or from other circumstances of his family which afford no plea for s 
supersession of heirs on the ground of religious obligation to adopt a son in order to 
complete or fulfil defective religious rites.” 

In the present case, it is abundantly clear that the husband 
desired to be represented by a son after his death, and that he 
placed no specific litritation on the power to adopt, which he 
entrusted to his widow. His object was two-fold, to secure spirit- 
ual benefit to himself, and to continue his line. Both these objects 
are meritorious in the view of the Hindu Law, and both are in 
consonance with the feelings known to prevail throughout -the 
Hindn community. In the absence of & natural son, both can 
be attained cnly by adoption. Funeral rites may be performed, 
and certain spiritual advantages secured, to the deceased by a 
near male relative ; but it is stated in the “ Dattaka Chandrika, ” 
a work of some authority in Southern India (Sec. ], pl. 22), that— 

* Although by reason of the nephew’s possessing the representation of the filial 
relation, he may be the means of procuring exemption from exclusion from heaven, 
and so forth; still, as the celebration of name and the due perpetuation of lineage 
would not be attained, for the sake of the same, the constituting him (an adopted 
gon) is indispensable.” 

In his able argument on behalf of theappellant, Mr. DeGruy- 
ther contended that, by the adoption of the first adopted son, all 
the spiritual benefit to be derived from the act was secured to the 
deceased and that the adoption of a second boy was therefore, 
supererogatory and could not be held to be justified by the hus- 
band’s sanction. This construction is disposed of by the judgment 
of Mr. Justice Romesh Chunder Mitter in the case of Bam Soonder 
Singh v. Surbanee Dossee*, in which a similar argument was put 


forward :— i 
"Is there anything", says that learned judge, “in the general Hindu Law in 
support of the contention. . . . . . P No passage from any of the treatises 
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on the Hindu Law, and no texte of the Hindu shaster have been cited. As far as I 
&m aware there is none in ita support. Onthe other hand, the broad proposition for 
which the learned Counsel contends will in a great many oases defeat the 
essential object for which every Hindu desires to adopt, viz., the continuance 
of the spiritual benefit to be conferred upon him after hig death. An adopted son 
attaining an age of sufficient maturity and by performing the religious services 
enjoined by the shasters, cannot exhaust the whole of the spiritual benefit which o 
gon is capable of conferrmg upon the soul of his deceased father: because these 
services are enjoined to be repeated at certain stated intervals, and the performance 
of them on each successive occasion secures fresh spiritual benefit to the goul of the 
deceased father......I am, therefore, of opinion that the contention,,,..... is opposed 
to the genera! pricciples of the Hindu Law.” 


These observations apply with the greater force to the present 
case, a8 the boy first adopted died when little more than two years 
of age. 


For the reasons stated, their Lordships agree with the High 
Court that the adoption of & second boy in this case was valid, and 
that the widow’s authority to adopt was not exhausted by the first 
adoption. In the view which they take of the case itis not 
necessary for their Lordships to consider the second question raised 
upon this appeal, viz., whether, if the widow’s authority had been 
held to have been exhausted, there was sufficient consent on the 
part of the husband’s sapindas to validate the second adoption, 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court of Madras ought to be confirmed and 


the appeal dismissed. The appellent must pay the respondent's 
costs of the appeal. / 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Moore and Mr. Justice Sankaran Nair. 


Ratnavelu Mudaliar and another ... Appellants* 
/ (Defendants). 
v. 
Kolandavelu Pillai... iis .. Respondent 
| (Plaintif). 


Limitation —Oornice, building" of, overhanging land of neighbour—Twelve years! pre « 
scription— Trespass—Right prescribed for. 


If a man erects any building overhanging the land of another, he commits 
trespass and an action will lie against him; and unless a suit ig brought against him 
within time, he would prescribe a title to the spaco occupied by: the building. 

TUA ———————————————————— Él. 


* 8. As 93 of 04. lbth April 1906, 
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Whether such trespasser acquires a right only to the space occupied by the projection 
or also to the space above and below the protrusion depends upon the value of the 
possession and the other circumstances of the case. 


The defendant in the .case built a cornice projecting from his wall over the 
ground belonging to the defendant more than twelve years before suit. “he cornice 
was meant partly as decoration and partly as a protection from rain. Held, that tho 
defendant had prescribed a title to the space occupied by the projection. 


Second appeal fromthe decree of the District Court of Coim- 
batorein A. S. No. 87 of 1902, presented against the decreé 
of the Court of the District Munsif of Coimbatore in O. 8. No. 901 
of 1900. 


K. Narayana Row for appellants. 


T. RB. Ramachandra Aiyar and T. B. Krishnaswamt Asyar 
for respondent. 


The Court delivered the following 


JUDGMENT :—-Sankaran Nair, J.—The defendant is the 
appellant. It is found by the lower courts that the appellant’s 
father having purchased the site in 1880, pulled down in 1888 the 
old dwelling houses and built a substantial terraced house which 
rose in height a good deal over the adjoining house of the plaintiff, 
his neighbour, on the east, He constructed a cornice partly for 
decoration and partly as a protection against the weather of the 
lower part of the wall. It is nearly a foot beyond the wall and 
overhangs the ground between, belonging to the plaintiff and 
also the roof of his bouse. The ground it overhangs has been 
found: to be in the possession of thé plaintiff from 1888, and as 
the cornice has not been in existence for 20 years, no easement has 
been acquired by the defendant ; the lower Courts have accordingly 
declared that the plaintiff is entitled to rémove the defendant's 
cornice when a new wall which the plaintitis building reaches 
it, in so fer as it stands in hisAway of raising the wall. 


y 


Itis contended before us on behal lof the appellant that 
though he may no' have acquired any right under the Basements 
Act, yet as the cornice has keen in existence for more than 12 years, 
the plaintiff is not entitled to interfere with it.» The case in 
Mohanlal Jechand v.Amratlal Bechardos' clearly supports the 








1. I. L. RB, 8 B. 174. 
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appellants, It was found in that case that the roof of the 
defendant’s house overhanging the space which belonged 
to the plaintiff between that house and the plaintiff's to the 
extent of about 8 feet in width had beenin. that position for 
more than 20 years. The learned judges considered that it was an 
occupation of space rather than an enjoyment of an easement, 
and treating if as a case similar to the case of possession of 
an upper chamber of the house while the ownership and posses- 
sion of the ground floor remains in another, held that the plaintiff 
could not after 12 years recover possession of the space occupied 
by the defendant’s projecting roof. 


The case in Mitta Kumari Dassi v. Puddomani Bewah! is not 
in point. There the learned judges held that no right of easement 
can be acquired by prescription to a cornice which has been erected 
merely for the purpose of ornamentation. ‘The claim before us is 
nob one of easement, as the projection has not been in existence for 
20 years. Farther, in that case the defendant built his wall “so as 
to absorb or include " the plaintiff's cornice, which he might be well 
entitled to do, even if the plaintiff had acquired a right by prescrip- 
tion to retain his cornice (see Corbet v. Hill?) as thespace above 
and below the cornice might still continue to belong to the defend- 
ant. The defendant did not attempt apparently to interfere 
with the plaintiff's cornice. 


The English cases support the view taken by the learn- 
ed judges in Mohanlal Jechand v.  Amaratlal Bechardos? 
as pointed out by the Vice-Chancellor in Corbet v. Hillt, 
'« the ordinary rule of law is, that whoever has got the solum—who- 
ever has got the siteis the owner of everything up to the sky and 
down to the centre of the earth.” But this presumption of general 
ownership arising from the possession of the surface may be rebutted. 
Tf & man were to erect any building overhanging the land of another, 
he would commit trespass and an action would lie against him. 
Fray v. Prentice’, Limitation accordingly would begin to run and 
he would acquire a right tv the space occupied by lapse of time. 
Whether such trespasser acquires a right only to the space occu- 
pied by his projection or whether he acquired a right to the space 
above and below the protrusion depends upon the nature of the 





1, L L. B., 800. p. 608 at p. 504. 8. T. L. R., 8 B. 174. 
3, L. ER. 9 Eq., 071. 4 L, R., 9 Eq. 673. 
5. L.C.B. 828, 
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nu possession and the other circumstances of the case. Corbett v, Hilli 
m 
and Laybourn v. Gridley* are instances where the ownerships 
Kolandaveln acquired by grant of the overhanging protrusion or building was 
held not to convey the ownership of the space overhead. 


In Harvey v. Walters? the plaintiff had become entitled by 
user to & right of having the eaves of his buildings, project over 
the defendant’s land, but the plaintiff pulled down the buildings and 
in re-building them, carried the wallto a greater height and 
increased the height of the eaves from the ground, and the Judges 
intimated an opinion that the original projection was the real 
trespass and the new projection above it was only a user of the 
space already taken possession of by the original trespass. 


In the case before us the Judge has found that the ground 
directly below the cornice is stili in the possession of the 
plaintiff, and considering the purpose for which the cornice 
was constructed, the defendant in my opinion has not acquired 
any right to the space either above or below his projection. But 
according to the cases already referred to, he has acquired a 
right to the space occupied by his cornice and is entitled to 
retain the cornice in its present position. 


Merely nailing a board so as to overhang another’s land may 
not bea trespass as decided in Pichering v. Hudd* (with refer- 
ence to the observations of Lord Ellenborough in this case, See 
Kenyon v. Hart® and Pollock on Torts, 6th Edition, page 338). But 
it has been held that a man has no right to carry electric wires af a 
height of 84 feet across the portion of the atmosphere which lies 
above the land belonging to another. Finchley Electric Inght Com- 
pany v. Finchley Urban Council". 


I am, therefore, of opinion that limitation began i6 run when 
effective possession was taken by the defendant by building his 
cornice and that the plaintiffs claim to remove the cornice is 
barred and the decrees of the lower courts should be modified 
accordingly by dismissing that part of his claim. 

Each party will bear his own costs in this appeal. 

Moore, J. :—1 concur. 








l. L. R. 9 Eq. 673. — 4 4 Oamp. A. 2195(221), —— 
3. [1892], 2 Ch. p.453. 6. 6B. &8. 240 aiipage 252. 
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."IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Subrahmanya Aiyar and Mr. Justice Benson. 


Govinda Bhatta  ... sis  Appellant*(Plaintsff). 
v. 
Naraina Bhatta and 5 others .. ... Respondents (Defts.)}. 


Ss. 99, 67—Applicabilaty of S. 99—Deerec to be passed in a sust under S. 67. 

A mortgagee cannot enforce a claim which has arisen independently of his 
mortgage by attaching the mortgaged property and bringing it to salo except by a suit 
under 8. 67, Transfer of Property Act, brought during subsistence of the attachment. 

The decree to be made in such a guit should not be merely forthe sale of the 
equity of redemption, but should be for the sale of the property free from the mort- 
gage claim of the plaintiff and the sale proceeds should be applied im the first 
instance to the discharge of the mortgages in the order of their priority, and the sur- 
plus, if any, towards the satisfaction of the plaintiff’s claim under the attachment as 
far ns may be necessary. ° 

Second appeal from the decree of the District Court of South 
Canara in A. S. No. 142 of 1902, presented against the decree of 
the Court of the District Munsif of Puttur in O. S. No. 508 of 
1901. 

The plaintiff brought this suit for a declaration that he was 
entitled to recover a certain amount due to him in respect of a 
money decree obtained by him by sale of the defendant’s equity of 
redemption in the plaint land subject to the plaintiff's own usufruc- 
tuary mortgage and to the 6th defendant’s sumple mortgage. Both 
the courts below dismissed the suit as not maintainable. 

K. Naraina Row for appellant. 

V. Ryru Nambtar for 6th respondent. 

The Court delivered the following 


JU DGMENT;—We think that the decrees of the Courts below 
are not correct. The question that is raised in this case has to be 
determined with reference to section 99 of the Transfer of Property 
Act read with S. 07. No doubt if the attachment had been 
made on account of the mortgage money itself decreed in & suit 
which was not brought for the sale of the mortgaged property, 
then the suit would be, and should be, one upon the mortgage 
under S. 67. The present suit, however, is one where the 
plaintiff has no right to sue upon the mortgage held by him, it being 
a usufructuary mortgage. The claim which he has to enforce is one 
which arose independently of tho mortgage and in respect of which 


* B. A. No. 154 of 1904. lbth Maroh 1906, 
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he has attached the interest of the mortgagor. As under S. 99 he 
cannot enforce this claim without a further suit for sale, ib follows 
that he is entitled to maintain a suit for that purpose. Having 
regard to the object of S. 99, the decree to be made in such a suit 
should not be merely for the sale of the equity of redemption but 
should be for the sale of the property free from the mortgage claim 
of the plaintiff, and the sale proceeds should be applied in the first 
instance to the discharge of the mortgages on the property in the 
order of their priority, and the surplus, if any, towards the satisfac- 
tion of the plaintiff's claim under the attachment so far as may be 


necessary. 


The cases of Jadub Lall Shaw Chowdhry v. Madhub Dall Shaw 
Chowdhry!, Azim Ujlah v. Najam Unnissa* and Mahabir Singh 
v. Saira Bibi? are distinguishable from the present case, since in 
none of them was there a subsisting attachment entitling the plain- 
tiff to sue under S. 67. It appears from the District Munsif’s judg- 
ment that the plaintiff offered to amend his plaint so as to enable 
the court to pass the proper decree as indicated above. We think 
that this should have been allowed. We, therefore, set aside the 
decrees of the Courts bolow and remand the suit to the District 
Munsif’s Court for disposal according to law. If the stamp paid by 
the plaintiff is not sufficient for the plaint when amended, the extra 
stamp duty should be levied. Costs in this and in the lower appel- 
late Court will be costs in the suit. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Subrahmanya Aiyar and Mr. Justice Mooro. 
Syed Abdul Rahiman Sahib ... Appellant* (Respondent). 


v. 
Abdulla Sahib anā others ... Respondents (Plasnüsffs). 


Guardians and. Wards Act, 8, 4b—Termination of guardianship—Jurisdiction to take 
proceedings under 3. 45. 


A court is not precluded from taking proceedings under 8. 45 of the Guardians 
and Wards Act, by the mere fact that one of the minors had attained majority. 
Nabu Behari v. Sheikh Mahomed* dissented from. . 


— 


* A. A, O. 168 cf 1906. Jat March 1906, 


1. LL.BR,21C. 34. 3. I L. R., 17 A. p. 620. 
3. LLB, 16 A. 410. 4. 6 0. W.N. 207. 
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Appeal from the order of the District Court of South Canara, Ta 


in Interlocntory Application No. 24u of 1904, Rahiman 
Sahib 

C. Krishnan and K. Naraina Row for appellant. "o : 
Sahib. 


Dr. S. Swaminadhan for respondents. 
Q. Annaji Row for let and 2nd respondents. 
The Court delivered the following 


JUDGMENT:—We are unable to agree with the contention 
that because one of the minors has ceased to be & minor, the District 
Judge had no power to take action under S. 45 of Act VIII of 
1890 and require the guardian to deliver up any property of the ward 
that might be in his possession or under his control. In our opinion 
the provisions of section 41, clause (8) of tht Act and section 45, 
clause I(c) are clear as to this. 


We cannot follow the decision of the Calcutta High Court in 
the case of Nabu Behari v. Sheikh Mahomed as to tho effect 
of tho termination of the guardianship on the powers of the Court 
‘under the sections above quoted. 


This appeal must be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kr., Chief Justice, 
and Mr. Justice Subrahmanya Aiyar. 


Reference under the Court Fees Act, B. 5. 


Court Fees Act; B. 7, Ol. IX, Sch. I, Art. L—Appeals in mortgage suits for redemption, Reference 
under the 


In appeals arising in mortgage suits for redemption the court fee is to be calcu- Court Fees 
lated with reference to the value of the subject-matter in dispute in appeal, whether Aot. 
ihe appealis by the mortgagor Or by tho mortgagee. 

' The word "suite" in sub-section IX of S. 7 of the Court, Fees Act does not 
include appeals ; and appeals unless otherwise provided for are governed by Art. 1 
of the first Schedule applies to appeals in suits for redemption and the words 
* subject-matter in dispute" therein mean “ subject-matter in dispute ” in appeal, 
Case stated under 8. 9, Act VII of 1870, by the Registrar of 
the High Court. 


maux 
= B. R. Nos. 12162, 12225, and 13387 of 1905, 19th December 1905. 





Reference 

under the 

Court Fees 
Act. 
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T. Rangachartar and V. Purushothamaiyar, in S. R. No. 12162 
of 1905. 


E. Venkatarama Sarma in S. R. No, 18887 of 1905. 
The Court made the following 


ORDER-— The Chief Jusiice.—T he plaintiffs sued for redemption. 
They valued their suit at Rs. 231-11-7, the amount they stated 
to be still due on the bond,but court fees amounting to Rs. 580 were 
levied from them with reference to section 7, clause IX, of the 
Court Fees Act, which makes fees leviable in suits against a mort- 
gagee for the recovery of the property mortgaged upon the prin- 
cipal money expressed to be secured by the mortgage, in this case 
Rs. 13,500. 


The plaintiffs got a decree for redemption upon payment of 
Rs. 231-11-7. 


The defendant appealed and the original decree was modified 
by directing that the plaintiffs should pay Ks. 1,162-6-5,in addi- 
tion to the amount fixed by the lower Court, Court fees were only 
paid on Hs. 1,162-6-5. l ` | 









The plaintiffs and the dofendaut now prefer separate second 
appeals, the plaintiffs (mortgagors) valuing their second appeal 
at Rs. 1,162-6-5, while the defendant (mortgagee) values 
second appeal at Rs 10,000. 


‘The mortgagee says he is not liable to pay court fees 
on Rs. 18,500, the amount of the principal money secured by 
the mortgage, but only on the difference between the amount 
claimed by him, and the amount which, ander the decree of 
the ower appellate Court, he has been held to be entitled to 


receive. 


The mortgagor says heis not liable to pay court fees on Rs. 13,500, 
but only on Rs, 1,162, the amount which, under the decree of 
thelower appellate Court, he has been held liable to pay in addition 
to the Rs. 281-11-7, which, under the decree of the Court of First 
Instance, he was held liable to pay. o 


I will takethe case of the mortgagor appellant first. The ques- 
tion is—Isthe fee payable by him governed by section 7 (c) IX of 
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the Court Fees Act, or isit governed by Article 1 of the first schedule 
to the Act ? If.by the former, the fee is to be computed with refer- 
ence to Rs. 19,500, the principal money expressed to be secured 
by the instrument of mortgage. If by the latter, the further question 
arises, dothe words “ subject-matter in dispute " in the 2nd column 
of Article lof the 1st schedule mean subject-matter originally in 
dispute in the suit, or subject-matter in dispute in the appeal. Iam 
of opinion that Article I of the lst schedule applies, and that the 
words ‘subject-matter in dispute” mean subject-matter in dis- 
pute in the appeal. I think it is clear that Article I applies 
unless ib can be said that the matter is otherwise provided for in 
the Act. Now turning to section 7, I find thatin cases falling 
within sub-section (e) IV, there is a special provision that the 
method of computation, for the purpose ob a memorandum of 
“appeal shall be otherwise,” that is tosay, it is to be according to 
the amount at which the relief sought is valued in the memorandum 
of appeal, There is no similar special provision with regard to 
cases falling within section 7 (e) IX. It seems to me that the word 
“ suits” in this sub-section cannot be constrned as including 
appeals and that appeals (unless otherwise provided for) are 
governed by Article 1. The more natural construction of the 
words “ subject-matter in dispute” seems to me to read them, 
when a memorandum of appeal is concerned,as applying to the 
matter in dispute in the appeal. S. 16 seems to show that the 
general policy of the legislature was to make the value of the 
subject-matter in dispute in appeal the criterion for the purpose 
of computing the fee. 


In Reference under Court Fees Act, S. 9! , the question for decision 
w&8—" In a suit to redeem a mortgage and to recover arrears of rent 
due by the mortgagee to the mortgagor on account of the mortgaged 
property, should the court fee to be levied be calculated according 
to the sum of the principal amount of the mortgage and arrears of 
rent, or according to the diference of those two items?” It seems 
to me that that decision does not cover the point raised in the 
present cases. The precise point was considered by the Chief 
Justice of the Allahabad High Court in the case of Nepal Rai v. 
Debi Prasad? ond he held that the fee was to be calculated with 


1. I. L,R. 14 M. 480. 2, I. L. B., 27 A. 447, 
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Reference reference to the amountin dispute in the appeal. I agree: with 


under the 


Court Fees ` this decision. The case of Pirbhu Narain Singh v. Sita Ram? 


Act, 


is æ decision the other way. Str John Edge based his decision on 
the ground that the relief claimed by the mortgagor in appeal was 
a relief which it was impossible to value but that it would be 
otherwise if a mortgagee appéaled on the ground that a larger 
amount was due than that which had been awarded. So far as 
the construction of the Act is concerned, I fail to see any good 
grounds for this distinction. I find myself unable to agree with 
the decision in the case of Umarkhan v. Mahomed Khan and others? 
which is in conflict with the recent decision of the Allahabad 
High Court. 


As to the appeal by the defendant, the mortgagee, l agree 
that one rule should apply in both cases, but it seems to me that, 
as a question of construction of the Act, the right rule to apply is 
that laid down in Nepal Rai v. Debi Prasad? which, so far as an 
appellant mortgagee is concerned, is in accordance with the opinion 
expressed by Sir John Edge in Pirbu Narain Singh v. Sita Ram’. 


I think in the case of both appeals the fee is to be calculated 
with reference tothe value of the subject-matter in dispute in 
appeal. 


S. B. No. 18,887 of 1905. 


For the reasons stated above, I think the fee is to becalculat- 
ed with reference to the subject-matter im dispute in the appeal. 


Subrahmania Aiyar, J.—I concur. 


1. I. L.R., 18 A. 94. 2. I.L. R., 10 B. 41 at 45. 
3. IL. R., 27 A. 447. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. Hann 
(ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, OUDH.) Jadunsth 


Bingh. 
Present:—Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson and Sir Alfred Wills.” 
Manohar Lal ... es ie ... Appellant.* 
v. ' 
Jadunath Singh ids es ... Respondent. 


Civil Procedure Oode, S. 462—O0ompromise on behalf of minor—Requisites—Proof. 


In order that a compromise may be binding upon a minor, party to a suit, 
there should be net only evidence that the attention of the Court wag directly 
called to the fact that a minor was a party to the compromise, but it should also be 
shown that the leave of the Court was obtained either by on order on petition or in 
80me way, not open to doubt. 


Their Lordships’ Judgment was delivered by 


Lord Macnaghten :—The Code of Civil Procedure (S. 462) 
provides that:— No next friend or guardian for the suit shall, 
without the leave of the Court, enter into any agreement or com- 
promise on behalf of a minor with reference to the suit in which he 
acts as next friend or guardian." It was argued on behalf of the 
appellant that the exigencies of that provision had been complied 
with in this case, inasmuch as it appeared that the minor (the first 
respondent), who was a party to the compromises in question, was 
described in the title of the snitas a minor suing “ under the 
guardianship of his mother,” and the terms of the compromises 
were, of course, before the Court. In the opinion of their Lord- 

“ships that is not sufficient. There ought to be evidence that the 
attention of the Court was directly called to the fact that a minor 
was & party tothe compromises, and it ought to be shown, by on 
order on Petition, orin some way, not open to doubt, that the leave 
of the Court was obtained. This was the principal question argued 
before their Lordships, and on it the appellant fails, 


The other question had reference to the terms of the decree 
pronounced by the Conrt of the Judicial Commissioner on the minor’s 
appeal to that Court. It appears to their Lordships that the terms 
of that decree are fat too wide. The decree orders that the 
compromises and decrees in the foreclosure suit (which were in 


* 8rd May 1908. 
Ü 


+ 
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‘Manohar Lal question in this suit) be set aside “in their entirety,” and goes on to 
gods declare that the result would be that those suits would “ have to be 


Singh. 


decided afresh.” Their Lordships think (and indeed the learned 
Connsel on both sides agree) that it will be quite sufficient if there 
is a declaration that the compromises and decrees are not binding 
upon the minor, and that he is remitted to his original rights. 


Their Lordships will, therefore, hnmbly advise His Majesty that 
the decree in the minor’s appeal to the Court of the Judicial Com- 
missioner should be varied in this respect, but otherwise affirmed, 
and that the decree in the present appellant’s appeal to that Court 
should be affirmed. With regard to the costs of the appeal, their 
Lordships think that the appellant must bear them. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


(ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF OUDH.) 
Present :—Lord Davey, Lord Robertson, Lord Atkinson, 
Sir Andrew Scoble and Sir Arthur Wilson. 


AuseriLal ... d ps .. Appellant.* 
v. 
. Raja Maneshar Bakhsh ... T .. Respondent. 


'Oudh Land Revenue Act, Bs. 179, 174— Disqualified proprietor—Rights of—Capacity to 


. coniract— Personal obligations—Oontract Act, 8. 16—Undue influence—“In a 
position to dominate’—Hard bargain—Relief agatnst—Principles—Duty of 
Indian Courts—English law. 


It was not intended by Ondh Land Revenue Act of 1876 to interfero with the 
personal status or rights of an adult disqualified proprietor who is neither an idiot 
nor lunatic, except as regards the management of his property or anything expressly 
prohibited therein. There is no prohibition of a disqualified proprietor contracting 
debts or borrowing money; 8.174 of the Act contemplates that such a person may 
enter into contracts which but for the provisions of that section might result in his 
property being taken in ereoution. The disqualified proprietor may not without 
the sanction of the Court create any charge upon his property. There is no neces- 
sary implication in the Act of a prohibition to contract personal cbligations and a 
Coart is not entitled to read into the Act a ouvtailment of tho proprietor's personal 
Tights which it doos not find there. 


The Indian Courts in considering a question whether there has been undue influence 
or not should confine itself to S. 16 of the Contract Act. In English law, apart from 
e a S S N ANUS 

* 10th May 1906, 
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a recent statute, an English Court of equity could not give relief from a trangaction or Auseri Lal 

contract merely on the ground that it wasa hard bargain, except perhaps when the Raja Mane- 

extortion is so great ns to be itself evidence of frand. In other cages there must be ghar Bakhsh. 
some other equity arising from the position of the parties or the particular circum- 

stances of the case. A 


The debtor in the caso was a disqualified proprietor and his estato was under 
the managemont of the Court of Wards. In 1889 he borrowed from the plaintiff 
Bs. 4,500 ngrecing to pay 24 per cent. interest thereon and in default of payment of 
interest half-yearly to pay compound interest at the same rate In 1892 he borrowed 
another Rs. 1,250 and executed the sult bond for the total amount due at the time 
agreeing to pay 18 per cent. interest and in dafanlt of payment of interest on the 
due aate to pay compound interest at the same rate. Held, that though the debtor was 
left free to contract the debt, yet he was under a pecaliar disability and placed 
in a position of helplessness by the fact of his estate being under the Court of 
Wards and that the creditor who knew the debtor and his affairs for about 50 years 
was * in a position to dominate the will of the debtor" and that the bond in so far 
as it charged compound interest should, having regard t8 the concurrent findings of 
the Courts below, be held to be unconscionable. 


Their Lordships will not be disposed to differ froma convurrent finding of the 
Courts below ona question of unconscionableness of n contract, even if it be not 
atrictly a finding of fact. 


Their Lordships’ Judgment was delivered by 


Lord Davey :—T he original plaintiff Auseri Lal was the head 
of a joint Hindu family. He is now deceased, and the present 
appellants, as the surviving members of tho family, have been 
substituted for him on the record. Auseri Lal, on behalf of the 
family, formerly carried on the business of a banker and money- 
lender in the District of Sitepur in Oudh, And in the course of his 
business he had, previously to the transactions which are the subject 
of this appeal, lent money to the respondent, who was and is the 
Talukdar of Mallanpur in the same District. 


- 


In the year 1886, the respondent, being then largely involved 
in debt, w.s on his own application, declared by the Chief 
Commissioner of Oudh a disqualified proprietor under the provi- 
sions of the Oudh Land Revenue Act, 1876, and his property was 
placed under the charge of the Court of Wards on the 12th August 
in that year. The respondent’s property remained under such 
charge until some time,in the month of July 1898, when it was 
released to him, and he resumed possession. While the estate 
was under its charge the Court of Wards made an allowance of 
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SURE Hs. 1,250 per mensem to the respondent for the maintenance. of 
Raja "Mane- himself and his family. 


shar Bakhsh. 


On the 4th February 1889, the respondent, without the sanction 
of the Court of Wards, borrowed from Auseri Lal the sum of Rs. 
4,500, and executed in his favour a bond which was duly regis- 
tered for that amount stipulating that he would repay the amount 
In two years with interest at the rate of Rs. 2 per mensem payable 
half yearly out of his allowance of Rs. 1,250 per mensem, and 
stipulating further that in oase default was made in the payment 
of interest he would pay compound interest at the same rate until 
the amount secured by the bond was fully paid off and satisfied. 
The respondent did not pay any sum either for principal or intetest 
dué on this bond, and after it had become due negotiations were 
apparently opened by his officers on his behalf with the plaintiff for 
a further advance ata lower rate of interest. In the result an 
account was settled between the respondent and Auseri Lal of the 
amount due on the bond for Rs. 4,500, and it was found that that 
sum with interest and compound interest at the rate of 2 per cent. 
per mensem, up to the 13th day of January 1892, came up to Rs. 
8,750. On the last-mentioned date Auseri Lal advanced to the 
respondent the further sum of Rs. 1,250, and the latter without the 
sanction of Court of Wards executed in favour of the former a 
bond, also registered, for the total sum of lis. 10,000, stipulating 
that he would repay the amount in seven years with interest at the 
rate of Rs, 1-8-0 per cent. per mensem payable hali-yearly and sti- 
pulating further that in default of payment of interest on due dates 
he would pay compound interest at the same rate, and that he 
would pay interest and compound interest on the amount secured 
by the bond until it was fully paid off and satisfied. 


The present suit was brought on the bond of the 18th J anuary 
1892. The defence is first that the respondent being, at the date 
of the bond, a disqualified proprietor, had no power under the Actto 
borrow money withont the sanction of the Court of Wards, and, 
secondly, that the bargain was an unconscionable one, and procured 
by the exercise of undue influence within the meaning of S. 16 of 
the Indian Contract Act, 1572, a8 amended by S. 2 of Act VI of 1899, 


The first point depends on the construction and effect of the 
group of sections (161 to 177) in the Oudh Land Revenue Act, 1876, 
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intituled ** Chapter VIIJ. Court of Wards.” 8S. 162 defines the 
persons who shall be held to be disqualified to manage their own 
estates, including (g) persons declared by the Chief Commissioner on 
their own application to be disqualified. By 8. 166 the jurisdiction 
of the Court of Wards extends to the care and education, and to the 
management of the property, of the persons subject thereto, By 
S. 167 the Oourt of Wards may appoint managers of the property. 
of disqualified proprietors, and if such proprietors be minors, idiots, 
or lunatics, may appoint guardians for the care of their persons. 


By S. 170 the manager appointed by the Court of Wards may, 


collect the rents of the land entrusted to him as well as all other 
money due to the disqualified proprietors, and may subject to the 
control of the Court, grant or renew leases of ja limited duration, 
The more important sections are 178 and 174. , 

* 173. Persons whose property is under the superintendence of the Court of 
Wards shall not be competent to create without the sanotion of the Court any 
charge upon or interest ic such property or any part thereof. 

“174. No such property shall be liable to be taken in execution of a decree 
made in respect of any contract entered into by any such person while his pro- 
perty is under such superintendence.” 

From a perusal of the group of sections ilove referred to their 
Lordships are of opinion that it was not intended to interfere with 
the personal status or rights of an adult disqualified proprietor who 
is neither idiot nor lunatic, except as regards the management of his 
property or anything expressly prohibited. There is no prohibition 
of a disqualified proprietor contracting debts or borrowing money, 
and it is contemplated in S. 174 that such a person may enter into 
contracts which, but for the provisions of that section, might result 
in his property being taken in execution. But the disqualified 
proprietor may not without the sanction of the Court create any 
charge upon his property. It was argued, however, that to allow a 
disqualified proprietor to contract debt would enable him by antici- 
pation to waste the estate when restored to his care, and go defeat 
the objects of the Act, and would therefore be inconsistent with the 
other provisions and purposes of the Act. This argument would 
have been a cogent one for the consideration of the Legislature in 
framing the Act. But their Lordships think that there is no 
necessary implication ôf a prohibition to contract personal obli- 
gations, and they are not eutitled to read into the Act a curtailment 
of the proprietor’s personal rights which they do not find there. 
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s Lal Their Lordships were referred to the case of Mohummud Zah- 

Raja Mene. oor Ali Khan v. Musswmat Thakooranee Rutta Koert m which 

shar Bakhsh. + was said that Sir James Colvile, delivering the judgment of 
this Board, had assumed thut a disqualified land owner whose estate 
had been placed under a manager by the Court of Wards under 
Bengal Reg. LII. of 1803 was incapacitated from contracting 
debts, as had in fact been decided by the Sudder Dewanny Court 
at Agra: It was not, however, necessary to consider the point, as 
their Lordships held that the necessary formalities had not been 
complied with for making the person in question a disqualified 
proprietor, and gave judgment for the amount due on the bond. 
There was therefore no decision on the point. In the case of 
Rai Balkrishna v. Mussumat Maswna Bibi” the language of the 
marginal noteis misleading, for the only question was whether the 
proprietor was compebent to convey the property by mortgage or 
sale while the estate was under the management of the Court of 
Wards, and nothing was decided or said on the question now under 
consideration. Their Lordsbips agree with the decision come to by 
both Courts below that the respondent was not incompetent to 
execute the bond in suit. 


On the other point the learned Counsel for the respondent 
admitted that the case rested entirely on the question whether the 
interest charged in the two bonds was reasonable. The Subordinate 
Judge held that the rate of interest was high in this sense, that 
compound interest was charged. Simple interest at Hs. 1-8 per 
cent. per mensem he thought would not have been high. He held 
that the amended 8.16 of the Indian Contract Act did not apply 
to the case, but on a mistaken view of certain Euglish authorities 
he was of opinion that wherever a transaction or contract appears 
to a Court of Equity to be a “ hard bargain", it cannot be enforced 
in its “ entirety.” And holding that this was a “hard bargain," he 
said, “I do not mean that the present is a case of actual fraud or 
undue influence, but it is certainly a case of inequitable dealing." 
Inthe result he decreed the claim for Rs. 10,000 a and. 
simple interest at 18 per cent. per annum. 


In the Court of the Judicial Commissioner it was held that 
there was a presumption that there had been on the part of the 


L 11 M. I. A. 468. 3. L. R, 9 I. A. 18% 
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then plaintiff an unconscientions use of power arising from the 
circumstances and conditions of the contracting parties. In other 
words, the respondent’s consent to the transactions was caused by 
undue influence within the meaning of the amended S. 16 of the 
Indian Contract Act, and the transaction was therefore voidable. 
Accordingly the Court gave the plaintiff a decree for Rs. 4,500 (the 
principal money under the first bond) with interest at 6 per cent. & 
year from the 4th Fobruary 1889, and Rs. 1,250 (the additional 
advance on the second bond) with interest at the same rate from 
the 18th January 1892. 


Auseri Lal himself was advanced in years ut the respective 
dates of the two bonds in suit, and states that his nephew Madho 
Ram, one of the present appellints, looked after his affairs. 
Madho Ram's evidence was extremely unsatisfactory. He professed 
not to remember what took place when the bonds were executed, and 
not to know what was the Court of Wards or what the word 
* Court” meant. This evidence does not assist the appellants' case 
in any way. The only other evidence contained in the record is 
that of the respondent himself. He states that his allowance from 
the Court of Wards was not sufficient to enable him to pay the 
interest on the bonds, and the only property from which he could 
satisfy his debt was the jew.llery belonging to the females of his 
family, the value of which, however, he did not know. He further 
stated that this jewellery had been pledged to Auseri Lal some seven 
or eight years ago, though whether before or after the deed of 
1892 he could not say, and that it had not been redeemed. He 
stated that no fraud or undue influence was practised upon bim on 
taking the deed of 1889 or that of 1892. 


The fair result of this evidence is that the respondent, through 
his improvidence, was in urgent need of money, and owing to his 
estate being under tho care of the C.urt of Wards he was in a 
helpless position. ‘!here was no fraud in the matter, and no pres- 
sure was put upon the respondent by Anseri Lal or his agents to 
induce him to accept the conditions offered to him. And indeed 
the fact of the interest being reduced on the second transaction 
from 24 pcr cent. to 18 per cent. points to some negotiations having 
taken place between them. But it must be token that the respon- 
dent was compelled by his circum-tances to accept the terms which 
were offered to him both in 1889 and 1892. 


Auseri Lal 
v. 
Raja Mane- 
shar Bakhsh. 


au Lal 


Raja "Mane- 
shar Bakhsh. 
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-- Their Lordships are of opinion that althongh the respondent 
was left free to contract debt, yet he was under & peculiar dis; 
ability and placed in a position of helplessness by the fact of his 
estate being under,the control of the Court of Wards, and they 
must assume that Auseri Lal, who had known the respondent for 
some 50 years, was aware of it. They are, therefore, of opinion 
that the position of the parties was such that Auseri Lal was “in 
a position to dominate the will” of the respondent within the mean- 
ing of the amended S. 16 of the Indian Contract Act. It remains 
to be seen whether Auseri Lal used that position to obtain an unfair 
advantage over the respondent. 


The Subordinate Judge was wrong in deciding the case in 
accordance with what he supposed to be English equitable doctrine. 
He ought to have considered the terms of the amended S. 16 only. 
He also mistook the English law. Apart from a recent Statute an 
English Court of Equity cculd not give relief from a transaction or 
contract merely on the ground that it was a hard bargain, except 
perhaps where the extortion is so great as to be of itself evidence 
of fraud, which is not this case. In other cases, there must be some 
other equity arising from the position of the parties or the parti- 
cular circumstances of the case. But, although he was wrong in 
the reasons for his judgment, the Subordinate Judge may be right 
in his findings of fact. He finds thatsimple interest at Rs. 1-8 per 
cent. per. mensem (18 per cent. per annum) would not have been 
high, and their Lordships do not find that the Court of the Judicial 
Commissioner expressed any dissent from this finding. On the 
other hand, their Lordships think that the Subordinate Judge must 
be taken to have found that the charging of compound interest in 
the circumstances was unconscionable, and they understand the 
Court of the Judicial Commissioner also to have so found. Their 
Lordships are not disposed to differ from a concurrent finding of the 
Courts below, even if it be not strictly a finding of fact. The 
result is that their Lordships mast hold that the lender used his 
position to demand and obtain from the respondent more onerous 
terms than were reasonable, and the bond sued on must be set 
aside. Their Lordships, however, think ,that in the particular 
circumstances of the present case justice will be met by allowing the 
appellants simple interest at 18 per cent. per annum on the sums 
advanced by Auseri Lal throughout. 
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Their Lordships agree with the Court of the Judicial Commis- Auseri Lal 
sioner that the letters written by the respondent or his agent, Raja Manes 
which were referred to by Mr. Bonnerjee, do not amount to a 247 Bakhsh. 
ratification of the transaction. . 


Their Lordships will, therefore, humbly advise His Majesty’ 
that the decree of the Court of the Judicial Commissioner of Oudh, 
dated the 8rd June 1902 (except so far as it directs that the bond’ 
sued on be set aside, and that the costs of the original suit be paid 
by the defendant to the plaintiff), be varied, and as varied stand ° 
as follows (that is to say), that it be ordered that the respondent 
pay to the appellants the sum of Rs. 4,500, with simple interest at 
the rate of 18 per cent. & year from the 4th February 1889 to the 
date of payment, and the sum of Rs. 1,250, with simple interest at 
the same rate from the 18th January 1892 to the date of payment, 
with proportionate costs on the amount decreed to be settled by the 
Judicial Commissioner in case of difference, and that as to the 
rest each party bear his own costs. There will be no costs of this 
appeal. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPEAL FROM THE MADRAS HIGH COURT.) 


Present:—The Earl of Halsbury, Lord Macnaghten, Bir Arthur 
Wilson and Sir Alfred Wills. 


Vasudeva Mudaliar ... Sue ..  Appellant.* 
v. 
Shadagopa Mudaliar ... js ... Respondent, 
Privy Council practsce—Stay of execution—-Interlocutory applications. Vasudeva 


; Mudaliar 
Interlocutory applications, such as those for stay of execution, onght always to j 


Vira 
be made in the first instance at any rate to the Court in India, which has ample  Bhadagops 
power to deal with the matter according to the circumstances of the particular Mudalidr, 
case and has knowledge of detaila which their Lordships cannot possess on an 
interlocutory application. 


Their Lordships’ Judgment was delivered by 
Lord Macnaghten:—Their Lordships desire to repeat what has 


been often stated by this Board before, namely, that applications 
of this sort ought always to be made, in the first instance at any 





* 17th May 1906. 
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Vasudeva rate, to the Court 1n India, which has ample power to deal with the 


Mudaliar 
v. 
Shadagops 
Mudaliar. 


matter according to the circumstances of the particular case, and 
its knowledge of details which this Board cannot possess on an. 
interlocutory application. In the present case, their Lordships 
know no more than what is brought before them by affidavits not 
altogether satisfactory. There is, however, an indication in the 
Judgment of the High Court showing that in their opinion an 
extension of the stay of proceedings ought to be granted. Acting 
upon that suggestion their Lordships will humbly advise His 
Majesty to grant a stay of proceedings on the appellants giving an 
undertaking by their Counsel to lodge the petition of appeal and 
their case within a fortnight from the time the Record arrives in 
England, and also at the same time to give the respondent leave to 
apply to the High Cturt at Madras either for the appointment of 
a Receiver, or for payment of a reasonable amount into Court, or 
any other relief which he may be advised to apply for. The 
appellants must pay the costs of this application in any event. 


e—a — a 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


(ON APPEAL FROM THE COURT OF THE JUDIOIAL COMMISSIONER, 
CENTRAL PROVINCES.) 


Present :—Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson and Sir Alfred Wills. 


Maniram — ... iss oe ... Appellant*, 
versus 
Beth Rupchand ij im ... Respondent. 


Limitation Act, S. 19—Acknowledgment of lability-—Acknowledgmeni coupled with 
condition. 

An acknowledgment to take the case out of the statute of limitations, must bo 
either one from which an absolute promise can be inferred, or secondly, an uncondi- 
tional promise to pay the specific debt, or, thirdly, there must be’ a conditional 
promise to pay the debt and evidence that the condition has been performed. An 


unconditional acknowledgment implies a promise to pay, because that is tho natural 
inference, if nothing is said to the contrary. 


Where the acknowledgment consistefl in the statement that tho respondent “ had 
open and current acconnts” with the plaintiff's predecessor in title “ 
alleged indebtedness did not affect his right to reply for probate." 


* 25th May 1908, 


and thnt the 
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Held, that the words imported an admission of liability if the balance should 
prove to be against the respondent coupled with the fulfilment of the condition. 


S. 19 only requires & definite admission of liability. An unqualified admission 
and an admission qualified by & condition which is fulfilled stand upon the same 
footing both in the English and the Indian Law. 


Their Lordships’ judgment was delivered by 


Sir Alfred Wtlls:—One Motiram, of whom the appellant (the 
plaintiff in the action) is the adopted son, and one Rupchand, the 
respondent and the defendant in the action, were mahajans or 
money dealers, both residents of Burhanpur in the Central Provin- 
ces. They had regular dealings with one another from 21st July 
1895 to 12th May 1898, and at the close of these dealings the res- 
pondent owed Motiram Rs. 5,849-9-1 on account of principal, and 
Rs, 2,801-2-0 on account of interest. No question has been raised 
as to the correctness of these amounts if theaction be maintainable. 


The present suit was brought on the 5th September 1901 to 
recover these amounts. There is no question that they were due. 
The respondent admitted in his pleadings that they were so, and the 
only defence is that the action was barred by the lapse of time. 


Motiram died on the 6th October 1898 leaving a will by which 
the respondent and four other persons were appointed trustees to 
administer the estate. Three of them, of whom the respondent was 
one, applied for probate. The application was opposed by the 
other two and by Kisandas, the natural father of the appellant. 
Their petition of objections is not in the record, but the reply, 
signed by the respondent and othersis sot out, and from ib there 
can be no doubt that amongst the objections was one on the ground 
that the respondent owed money to the estate. Paragraph 3 is as 
follows: “ The applicant Rupchand Nanabhai isa big mahajan 
of Burhanpur paying Rs. 106 as income-tax. For the last five 
years he had open and current accounts with the deceased. The 
alleged indebtedness does not affect his right to apply for probate." 
This document is dated 28th September 1899. 


The application for probate failed on the ground that the 
applicants were not legally appointed executors. 


There was no application for letters of administration, but in 
1901 Kisandas applied for a certificate of guardianship, an applica- 


Maniram 
v. 
Seth Rup- 
chand. 
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Maniram tion which was cpposed by the widow, and in the result Ranchor- 
Seth Rup- das, one of Motiram’s head agents, was appointed interin Receiver 
chand. — of the estate until the question of a certificate of guardianship was 
disposed of. 
Ranchordas as next friend of the infant plaintiff instituted the 
present suit, and on the 4th December 1901 Kisandas, having ob- 
tained the certificate of guardianship, was substituted for him. 


A question has been raised as to whether the dealings between 
the respondent and Motiram were mutual as well as open and cur- 
rent, and involved reciprocal demands between the parties so as to 
make Article 85 of the Indian Limitation Act (No. XV of 1877), 
Schedule II, applicable. The dealings were certainly not the 
ordinary ones of banker and customer, but rather in the nature of 
mutual accommodation, but the view which their Lordships take 
makes it unnecessary to consider this queation, and for the purposes 
of this case the controversy may be treated as if the sum due to 
Motiram was a simple debt.or series of debts none of which were 
incurred before 28th September 1896, since as late as the 24th 
January 1897, Motiram, as appears by thesummary accounts append- 
ed to the judgment of the Civil Judge (the Court of First 
Instance), had drawn against the respondent for more than the 
respondent had drawn against him, 


The last item against the respondent in account between them 
is dated 12th May 1898, and the indebtedness for principal must, 
therefore, have been incurred between 24th January 1897 and 
12th May 1898, and the periods of limitation applicable to the 
several components of the total demand for principal would expire 
at various dates between 24th January 1900 and 12th May 1901. 
And in the absence of a sufficient acknowledgment before such 
periods had arrived, the debt or debts would be barred. 


An acknowledgment according to the Indian Act must be 
signed by the party to be affected by it, and the only document 
which can be relied upon as an acknowledgment signed by the res- 
pondent i8 the statement filed by the respondent in the proceedings 
touching the application for probate, the material part of which 
has been already set out, but which it is convenient here to repeat. 
* For the last five years he ” (the respondent) ‘had open and cnr- 

ent accounts with the deceased,” There can be no doubt that the 
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five years spoken of are the five years before the death of Motiram, 
i. e., before 6th October 1898. On that date the whole of the indebt- 
edness other than interest had heen incurred, there having been 
no dealings since 12th May 1898. Thereis, therefore, a clear admis- 
sion that there were open and current accounts between the parties 
at the death of Motiram. The legal consequence would be that at 
that date either of them had a right as against the other to an ac- 
count. It follows equally that whoever on the account should be 
shown to be the debtor to the other, was bound to pay his debt to 
the other, and it appears to their Lordships that the inevitable de- 
duction from this admission is that the respondent acknowledged his 
liability to pay his debt to Motiram or his representative, if the 
balance should be ascertained to be against him. 


The question is whether this is sufficient by the Indian law to 
take the case out of the statute. 


It has been already pointed out that the acknowledgment was 
miade before the statutory period had run out. Thus one requisite 
of S. 19 is complied with. The necessity of signature by the 
party to be charged is also complied with. The acknowledgment 
is not addressed to the persons entitled, but according to the “ ex- 
planation” given in section 19, this is not necessary. We have, 
therefore, the bare question of whether an acknowledgment of ha- 
bility, if the balance on investigationshould turn out to be against 
the person making the acknowledgment, is sufficient. 


_ Their Lordships can see no reason for drawing any distinction 
in this respect between the English and the Indian law. The ques- 
tion is whether & given state of circumstances falls within the 
natural meaning of a word which is not & word of art, but an or- 
dinary word of the English language, and this question is clear of 
any extraneous complications imposed by the statute law of either 
England or India. | 


In a case of very great weight, the authority of which has 
never been called in question, Lord Justice Melltsh laid it down 
that an acknowledgment to take the case outof the Statute of 
Limitations, must be either one from which an absolute promise to 
pay can be inferred, or, secondly, an unconditional promise to pay 
the specific debt, or, thirdly, there must bea conditional promise 
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to pay the debt, and evidence that the condition has been performod!. 
An unconditional acknowlodgment has always been held to imply 
a promise to pay, because that is the natural inference if nothing 
is said to the contrary. It is what every honest man would mean 
to do. There can be no reason for giving a different meaning to 
an acknowledgment that there is a riglit to have the accounts set- 
tled, and no qualification of the natural inference that whoever is 
the creditor shall be paid when the condition is performed by the 
ascertainment of a balance in favour of the claimant. Ibis a case 
of the third proposition of Lord Justice Mellish, a conditional pro- 
mise to pay and the condition performed. 


There was therefore on the 28th September 1899 a sufficient 
acknowledgment to give a new period of limitation from the date 
of the acknowledgment, viz. 28th September 1899, and the pre- 
sent suit huving been commenced on 5th September 1901 is within 
any period of limitation that can be applicable. 


The acknowledgment to which attention has been directed 
is followed in the same paragraph by the following sen- 
tence: “The alleged indebtedness does not affect his ” (the 
respondent's) “right to apply for probate.” Stress was laid by the 
Civil Judge upon the word "alleged." He was of opinion that the 
word “had” in the sentence “for the last five years he had open 
and current accounts with the deceased" and the word “alleged” 
were fatal to the validity of the acknowledgment. Their Lordships 
cannot share this opinion. The first sentence shows that there 
were open accounts atthe death of Motiram. Tf nothing further 
is alleged the natural presumption is that they continued unsettled 
at the time the statement was made. The sentence which follows 
is perfectly consistent with this admission. Tho Meaning is 
“even if there is a balance against the respondent that does not 
disqualify him from fulfilling the duties of an executor,” and it 
has been pointed out that what is relied upon here is an ac- 
knowledgment subject to the condition that an adverse balance 
really exists, and the condition is fulfilled in fact. 


The judgment in the Divisional Judge’s Court is also against 
the acknowledgment. The only reason given is that it would 


1, In Re River Steamer Company ; Mitohell’s Claim (1871), 6 Ch, App, 822, 828, 
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require a considerable stretch of the imagination to place upon it 
the meaning that there was a right to have the account taken, 
thereby implying a promise to pay. It has not, however, been 
argued that there was a promise to pay iu shy event, and the 
learned Judge does not seem to have considered the meaning; 
which appears to their Lordships to be the natural one, that the 
words import an admission of liability if the balance should prove 
to be against the respondent coupled with the falfilment of that 
condition—a state of things which in all reason and sound sense 
places the acknowledgment upon the same footing as an acknowledg- 
ment unconditional in the first instance, from which, in English 
law, a promise to pay has always been inferred. The Indian 
Limitation Act, S. 19, however, says nothing about a promise to pay 
and requires only a definite admission of liability, as to which there 
can be no reason for departing from the English principle that an 
unqualified admission and an admission qualified by a condition 
which is falfilled stand upon precisely the same footing. 


The view taken by the Jndicial Commissioner is again one 
with which their Lordships are unable to agree. 


He refers to a case of Sitayya v. Eangareddi and others', 
in which it was held that an acknowledgment of the plaintiffs 
right to have accounts taken and of the defendant/s liability to pay 
any balance (if such there shonld be) against him was held to 
satisfy S. 19 of the Limitation Act. But this decision appeared to 
him to be either erroneous or inapplicable because it is baged upon 
two English cases, Pranre v. Sympson® and Banner v. Berridge® 
in which similar acknowledgments were held to satisfy the 
English law upon the subject, the acknowledgment in Prance v. 
Sympson? being undistinguishable from that relied upon in the 
present case. He goes on to give as his reason for considering 
that the English cases do not apply in the present case the fact 
that the English law requires words from which a promise to pay 
may be inferred, whereas the Indian Act requires words from 
which an admission ofliability may beinferred  Butin English 
law it is the acknowledgment of liability which is the ground upon 
which & promise to pay is inferred, so that the requirements of 
English law are, if anything, more, and not less, stringent than 


EN ag ee ee a 
1, I. L. Ra 10 M, 259. 2. 1 Kay, 678. 3. L. R., 18 Ch. D. 254, 
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those of Indian law, which seems to be a bad reason fop holding 
that the English cases have no application to the present inquiry. 
The learned Judicial Commissioner further agrees with the Oivil 
Judge in holding that the expression “ alleged indebtedness” is a 
stumbling block in the way ofthe appellant, a view upon which 
their Lordships have already expressed their opinion. 


In the opinion of their Lordships, therefore, the acknowledg- 
ment of the 28th September 1899 is sufficient to prevent the claim 
of the appellant from being barred by the Limitation Act. It is, 
therefore, unnecessary to discuss the other grounds upon which the 
appellant has relied. Their Lordships would notice only one point 
in connection with them. The appellant contended that the 
respondent, whether appointed executor by the will or not, had 
intermeddled with property of the deceased, and was at all events 
executor:de son tort, and therefore not entitled to the benefit of the 
Limitation Act. The respondent has in this suit admitted in the 
inost definite manner that he did so. In spite of this admission 
each of the three Courts below has held that he did not, and the 
respondent's Counsel claimed that this was a decision of a matter 
of fact, and that however erroneous it might be, it would be con- 
trary to the practice of the Judicial Committee to entertain the ques- 
tion of its reversal, A careful perusal of the judgments, however, 
makes it perfectiy clear that the only reason for the view taken 
by the Courts below was that they thought the respondent had not 
been duly appointed executor, and, therefore, could not have inter- 
meddled with the estate so as to make himself responsible as 
executor. Their decision was, therefore, really one of law, and not 
of fact, and is open to reconsideration. 


Their Lordships will humbly advise His Majesty that the 
judgments appealed against be reversed, and judgment entered 
for the appellant for the principal claimed, with interest at the 
rate of 7 annas 9 pie per cent. per mensem to date of suit, and 
thereafter at the rate of 6 per cent. per annum till payment, and 
that the respondent be ordered to pay the costs of the appellant in 
each of the Courts below. The respondent will also pay the costs 
of this appeal. : 


s.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 
Present :—Sir Charles Arnold White, Chief Justice, 
Mr. Justice Subramanya Aiyar, Mr. dustice e 
Davies, Mr. Justico Benson, and 
Mr. Justice Moore. 
Chiruvolu Punnamma ... .. Appeliant*(2nd Defendant). 
v. 
Ühiruvolu Perrazu and &nother.. Respondents (Plaintif and 
(let Defendant). 
Hindu Law—Reversioners, suits by—Suita to set aside adoption or alienation by qualified 
propristor—Representative capacity of reversioner suing—Otvil Procedure Code, 
B. 18—" Parties under whom they or any of them claim.” 


A presumptive reversioner (mother) suing to set aside an adoption alleged to have 
been made to the last male owner does go in a representative capacity ; and provided 
the matter is decided after a fair trial, the deofsion will operate as res judicata 
against all reversioners. 

The procedure to be adopted in such cases as to the persons to whom notice of 
the guit should be given indicated. 


Obiter .—' The law is different as regards suits by reversioners to set aside aliens: 
tións. 

Second appeal from the decree of the Subordinate Judge's 
Court of Kistna in A. S. No. 846 of 1902 presented against 
the decree of the Court of the District Munsif of Masulipatam in 
O. S. No. 588 of 1898. 

The second appea! first coming on for hearing before the 


Officiating Chief Justice and Mr. Justice Sankaran Nasr, the 
Court made the following 


ORDER OF REFERENCE TO A FULL BENOH. 


The plaintiff claiming to be the reversioner entitled to succeed 
to the estate of the late Krishnabrahmam after the demise of the 
third defendant, the deceased owner's mother and presumptive 
reversioner, brought this suit fora declaration of the invalidity. of the 
adoption of the lst defendant ss son to the said Krishnabrahmam 
by his widow, jhe 2nd defendant. In Original Suit No. 182 of 1887 
on the file of the District Munsif’s Court at Masulipatam, the mother, 
the presumptive reversioner referred to above, brought an action 
against ths first defendant and obtained a decree declaring his adop- 


e 





* S, A. No. 640 of 1903. 23rd February 1900, 


t 27th July 1905. 
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tion invalid. That defendant who had been & minor at the time 
of the said litigation and decree instituted Original Suit No. 147 of 
1896 on the file of the same Court to set aside the decree on the 
ground that his gyardian ad litem had been guilty of gross negli- 
gence in the conduct of the defence and that his interests had been 
thereby prejudiced. This latter suit resulted in a compromise where- 
by the decree declaring the adoption invalid was set aside and the 
estate of the deceased Krishnabrahmam was divided between the 
first defendant on the one hand and the widow and the mother 
(second and third defendants) on the other, each set talking a moiety 
of it. The present suit was instituted on the 20th July 1898. 


In Ayyadora$ Pilas v. Solas Ammal! in which I took part it 
was held that the plaintiff (a reversioner) was for purposes of limi- 
tation, under Articfe 118 of the Limitation Act, a person claiming 
under his mother, the presumptive reversioner. The current of 
authority in recent years has been to the effect that, in so far as 
the right of a reversioner to set aside alienations of property made 
by qualified Hindu female owners is concerted, the right is a per- 
sonal one and that a reversioner not party toa suit instituted by 
another reversioner with reference to such alienations, is in no way 
affected by the result of the suit. It seems to me, however, that a 
dispute relating to an adoption involving as it does matters of 
family law and status should not be treated as standing on the same 
ground as & dispute with regard to mere transfer of property by a 
qualified owner. The inexpediency of allowing disputes, especially 
of the former class, to be enquired into in Courts of Justice after 
the lapse of reasonable time must be obvious and of coursethis is what 
the Judicial Committee had in mind when they observed :—“ It 
seems to their Lordships that the more rational and probable prin- 
ciple to ascribe to an act whose language admits of it, is the prin- 
ciple of allowing only a moderate time within which such delicate 
and intricate questions as those involved in adoptions shall be 
brought into dispute, so that it shall strike alike at all suits in which 
the plaintiff cannot possibly succeed without displacing an apparent 
adoption, by virtue of which the defendant is in possession."— 
Jogadamba Chowdhrani v. Dakint Mohan*. The attainment of this 
end viz., compelling litigation for the direct purpose of attacking an 
adoption to be started within a reasonable period will be frustrated 


ee 
L IL, B, 24 Mad, 405, 3, L, R. 18 L A. 84 at p. 95, 
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if in regard to it also the right of each and every reversioner is to 
be viewed as altogether personal to him ; for, in that view one who 
does not come into being till many years after the adoption, must 
be conceded the right of impeaching it should he stand in the posi- 
tion of a reversioner, notwithstanding that till then those in similar 
position did not think fit to challenge it. Strong grounds there- 
fore would seem to exist for holding that the presumptive rever- 
sioner or reversioners represent remoter reversioners in the matter 
of litigation affecting adoptions prejudicial to the rights of all of 
them alike. I say, all of them alike, notwithstanding that the right of 
impeaching an adoption is in the first instance conceded to the 
presumptive reversioner or reversioners alone and thatit is only in 
cases of fraud, acquiescence or neglect on their part or for other 
adequate reasons, that a reversioner who is not the presumptive 
reversioner is competent so toimpeach ; for the concession to the 
presumptive reversioner of such preferential right to sue is not on 
the ground of any real distinction between the contingent right of 
the presumptive reversioner and that of other reversioners, bnt for 
the reason, as I take it, that otherwise a party claiming by virtue 
of the adoption would be exposed to harassing multiplicity of 
actions. To my mind, therefore, it seems to be but just and exper 
dient to treat the presumptive reversioners not guilty of fraud or 
misconduct in the matter as representing remoter reversioners 
interested like themselves in impeaching an adoption, both with 
reference to the conduct of litigation relating thereto and with 
reference to limitation. This view would seem to be almost indispens- 
able with reference to the decision of the majority in Rathnamasare 
v, Akilandummal.t Whereby the application of Article 118 of the 
Limitation Act is extended evento suits not merely declaratory, 
since to ascribe to such litigation a representative character may 
tend to minimise the anomalies pointed out in Justice Bhashyam 
Iyengar's dissenting judgment in that case. Jor example take the 
case of the presumptive reversioner suing to have an adoption 
declared invalid and as the result of contentious litigation, the suit 
being decreed in his favour. If that decree is not to enure to the 
benefit of reversioners not plaintiffs in the suit, 1b will follow that 
any one of that class who eventually becomes entitled to possession, 
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the adoption failing, will lose the property unless he can show that 
bis knowledge ofíthe adoption was within six years of the time 
when his right to possession accrued, anjobviously unjust result. 
Again, proceedings such as those which have givenyrise to the 
present suit would in that view be rendered unlikely if not 
impossible, for the decree obtained by the mother declaring the 
adoption invalid assuming it to have been given after a proper trial 
would not be affected byjthe mere consent of one of;the reversion- 
ers even though of the presumptive reversioner. 

It is scarcely necessary to add that in the view adopted in 
Ayyadorat  Psllas v. Kolat Ammal* litigation between reversion- 
ers and. persons claiming to be adopted may be made really effect- 
ive in the interests of all parties concerned by service of notice on 
reversioners other.than the actual plaintiff and by giving the con- 
duct of the suit to such of the reversioners as,in the Oonrt’s 
opinion, would best protect the rights of those entitled to the 
inheritance in default of adoption ; whereas to take the view that 
the right of suit in cases like the present is purely personal to each 
reversioner, is to offer & premium on multiplicity of litigation 
since the fact that the adoptionis set aside at the instance of one 
reversioner, presumptive or utherwise, would afford no protection 
to -others similarly interested but not parties to the decree and 
since these would lose allright to the property when the title 
thereto fellinto possession unless each of them had sued for and 
secured a decree annulling the adoption. 


The state of things which for many years prevailed in Mala- 
bar with reference to litigation connected with Tarwad matters 
after the decision in litsachan v. Velappan? is instructive as to 
what the conclusion should be if the interests of persons claiming 
by adoption aud reversioners concerned in impeaching the same 
are-not to be altogether ignored as & factor in arriving at such 
conclusion. "When it came to be thought that the decision in the 
case referred to denied to adjudications in favour of or against a 
Karanavan as-such,‘any binding character with reference to the 
other members of the Tarwad, the result was that the matter so 
adjudicated upon was litigated over and over again to the detriment 
pnd injury of dll parties until the position ôf affairs became almost 
Soe ell ll o ———Ó—MM 


l. I. L. B, 24 M. 405. i 2. ToL, B., 8 M, 484, 
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intolerable. Fortunately Vasudavan v. Sankaran! which restor- 
ed to adjudications properly obtained in favour of or against 
Karnavans the character of adjudications in representative litiga- 
tion, has had the effect of putting an end to the wasteful and 
improper litigation which preceded it and the difficulties incident 
to conflicting decisions on the same point. 


It was said that the decision in Ayyadorai Pillai v. Solar 
Ammal? had overlooked the difference between the case of æ 
qualified owner entitled to present possession who undoubtedly is 
allowed a representative capacity and that of a merely presumptive 
reversioner. The latter, no doubt, is unlike the former in the 
matter of possession. But that is in truth not material in connec- 
tion with the question under discussion. For, the effect of an 
adoption impeachable by reversioners is necessarily unconnected 
with the question of present possession and is precisely the same 
with regard to every one of them. It is this identity of contin- 
gent injury that in my view warrants the conclusion of represen- 
tativeness on the part of the reversioners preferentially allowed to 
sue in respect of what constitutes the common obstacle to their 
future right, as it is an analagous similarity of common injury that 
is the foundation of the representative character admittedly pos- 
sessed by a qualified owner entitled to present possession, this last 
circumstance being merely the reason for giving her the foremost 
right to sue. 


My attention was also drawn to the observations of Mukerjee 
J. in Harek Chund Babu and others v. Bejoybhund Mahalal? as 
opposed to the conclusion that the plaintiff in Ayyadora: Pillai 
v. Solat Ammal? was a person claiming through or under his 
mother the presumptive reversioner, within the meaning of section 
3 of the Limitation Act. The construction of the passage defining 
*t plaintiff and defendant” in section 8 of that Act adopted by the 
learned Judge in that case seems to assume that none who is not 
an ,heir or legal representative or assign in the strict sense of 
those terms is a person claiming through or under another 
within the meaning of the above definition. If that is the correct 
view: of +he-learned Judge’s reasoning, it would exclude cases.of 
Pe Ag ae oe hte SO ee 


1 IL L. E, 20 M. 129. 3 20.L,J. 87 at p. 96. 
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Ponnamme guocessorS who are not heirs in the strict sense of the term from 
v. 


Perraxu. 


the operation of the definition and would be inconsistent with the 
decisions holding differently, as for instance those relating to 
succeeding trustee mahants and Malabar stanis who have been 
treated as claiming through or under their predecessors. 


Iam therefore unable to persuade myself that the principle 
on which Ayyadorat Pillai v. Solas Ammal! rests is not sound, 


If that principle is to be applied to the present case, it would 
follow that the plaintiff would be entitled to a declaration that the 
decree in O. B. No. 182 of 1887 establishing the invalidity of the 
adoption of the Ist defendant is unaffected by the compromise 
entered into in O. 8. No, 147 of 1896 and that the former decree is 
binding on the Ist defendant until it is duly set aside. 


But in Adilakshms v. Venkataramayya* doubt has been cast 
upon Ayyadorat Pilas v. Solat Ammal! though the latter is 
referred to without disapproval and distinguished in Govinda 
Pillas v. Thayammal?*. 


I would, therefore, submit for the opinion of the Full Bench 
the question whether the presumptive reversioner, the mother, 
should be taken to have acted ina representative capacity 1n obtain- 
ing the decree in O. S. No. 182 of 1887 on the file of the District 
Munsif’s Court at Masulipatam. 


V. Krishnaswami Atyar and K. Subrahmania Bastri for 
appellant, 


T. Rangachariar for P. S. Sivaswami Atyar for 1st respondent, 


V. Krishnaswamt Atyar :—There is no legal principle on which 
it can be said that an adjadication in a suit by onereversioner is one 
which will bind other reversioners or enure to their benefit, Such a 
judgment is not a judgment in rem, The only question is,can it be said 
that the revérsion is by a fiction of law represented by him ? S. 437, 
Civil Procedure Code, provides for the beneficiaries being bound by 
a decision in a suit by or against a trustee or an executor. The 
case of a karnavan or manager of a Hindu family is another instance. 


1. I.L.R., 24 M. 408. 8. I L. B. 28 M. 57. 
2. 18 M.L. J, 869, 
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The decision in his case is binding on the other members, because 
the substantive law gives him a representative capacity e. g.,he can 
mortgage or contract debts so as to bind them. Their cases do 
not depend on any special feature of the procéssual law. No one 
who haa not 2 representative capacity under the substantive law 
has a representative capacity under the processual law, unless 
the court gives it to him e. g., by an order of the court under 
S. 30, Civil Procedure Code. 


The interest of a reversioner is a spes successtonis, and he 
has no present proprietary right. Apart from the case of a suit, 
the presumptive reversioner cannot do any act which will bind 
the others. Bahadur Singh v. Mohar Singh. A karnavan or 
manager of a Hinda family has a representative capacity in suits, 
because he has it in other cases. In the case of a reversioner, he 
has not got it in other cases. Why should he have it in suits? 
Vasudevan v. Sankaran? is the case of a karnavan. 


Apart from the substantive law, the only other way to get a 
representative character is that some men should sue on behalf 
of others anc that they should be allowed to do so. 


Again, if one reversioner does not represent another in the 
case of a suit to declare an alienation by the widow void beyond 
her life-time, why should he be said to do so in the case of a suit 
to declare an adoption invalid ? ) 


In Jumoona Dassya Chowdharni v. Bamsoondera Dassya 
Chowdharni? the Privy Council leaves the question open. Isridut 
v. Mussumut Hgnsbutti* deals with the case of alienation (p. 157), 


Sakyahars Ingle Rao Sahib v. Bhavani Boyt Sahib5, refers to 
all these Privy Council cases, and it is conclusive that there 18 no 
representative character in the case of suits to declare alienations 
void beyond the widow’s life-time. Bhagwanta v. Sukhit places 
suits to declare adoptions invalid and suits to declare alienations 
by & widow invalid beyond her lifetime on the same footing. Again 
a suit to declare an adoption invalid may be dismissed on the 
ground that the plaintiff was estopped. Estoppel is a matter per- 
sonal to him. Why should the decision bind others? 
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(Subrahmanya Asjar, J.—Such a person cannot represent the 
others. So this will be no bar to holding that in cases where there is’ 
nothing to prevent him from representing others, he can represent 
them). The decision in Ayyadorat Pillai v. Jolai Ammal’? is 
wrong in principle. Even if a suit by a presumptive reversioner 
has à representative character, his abstinence from suing cannot be 
in a representative character, for it is clear that these acts have no 
representative character outside court (Bahadur Singh v. Mohar 
Singh*). 

Coming to the argument of inconvenience, it has been held 
that Article 118 applies to suits for possession after the death of 
the widow Rain amaszart v. Axtlandammal®. So it is hard enough 
to say that the reversioner who does not sue within 6 years will be 
barred : why should we increase the inconvenience by saying that 


others are barred, if one is barred, or that the decision in one 
man's suit would bind others ? 


‘Plaintiff?’ in Article 118 is the plaintiff himself and not one 
through whom he claims. 


[Subrahmanya Aiyar, J., Krishna Bhupati Devu v. Vikrama 
Devu*, and Latchanna v. Saravayya’, show that there can be 
representation, even if there is no present right to possession]. 

In Harek Chand v. Bijoy Chand Mahatabe Mookerjee, J., says 
that if one reversioner is barred, another will not be barred. A 
succeeding trustee or executor may be held to claim through or 
under a preceding trustee or executor. This is on the ground that 
the property-is absolutely vested in them. But one reversioner 
cannot be held to claim through or under another. In Govinda 
Pillas v. Thayammal’ the case is that of alienation. 


( Subramanya Aiyar, J.— What is the ground of the decision 
by the Privy Council that only the nearest reversioner can sue P). 


It is that there is only one contingency in his case, while in 
the case of others there are more contingencies. 


(Subramanya Aiyar, J.—The ground is that there should be 
no multiplicity of suits). 


TT MM 
l. I.L. B., 24 M. 406, 5. I. L. R., 18 M. 164 
2. L.R. 29, I.A. 1. 6. 20.L.J. p. 7. 
8. I.L. B. 24. M. 991. 7, L L. B, 28 M. 67. 
4. I. L. R., 18 M. 18. 
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Apart from S. 80, there cannot be a clothing of a party to a suit 

with a representative character. 8. 80 is similar to Order XVI, 

rule 9 of the Rules of the Supreme Court and contains the proce- 
dure applicable to such cases. ; 


Thanakot v. Muntappa' says that explanation V to S. 18, 
will not apply unless the plaintiff sues on behalf of others also, even 
though the right is one which he has in common with such others. 
Srinivasachariar v. Raghavachariar?, - 


Temperton v. Russell? states what is meant by “ having the same 
interest” which occur in rule 9, Order XVI, corresponding to S. 80. 
The Judges say it means some beneficial or proprietary interest. 
How can S. 30 then apply to spes successiones? Ellis v. Bedford* 
says that many who have some proprietary interest can sue, though 
there are differences among the quantum of interest which each 
has. Bagara v. Rajaratnam® says that unless leave was given 
under B. 30, representative character cannot be given to the litiga- 
tion, May v. Newton?. 


T. Rangachariar for respondent:—The question whether & 
decision in a suit by a reversioner after a fair fight is bind- 
ing on -others, and the question whether a reversioner’s in- 
action will take away the rights of others, are not on the 
same footing. In Raj Lukhee Dabea v. Gokool Chunder Chowdhry? 
the Privy Council declared the right of a reversioner to sue for a 
declaration, and allowed the next reversioner to carry the matter 
upon appeal, when the reversioner died. In Brojo Kishoree Dasseo 
v. Sreenath Bose® the right of the presumptive reversioner to get 
an adjudication so as to benefit persons who would be the actual 
reversioner when the widow dies is stated. Shurut Chunder Sein 
v. Mothooranath Pudatick® and in Katama Natchsar v. Dorasinga 
Tevar' °, Sir James Colville’s observation is to the same effect. Rani 
Anundkoer v. The Court of Wards)" states the ground on which the 
presumptive reversioner alone can sue, The ground is the preven- 
tion of multiplicity of suits. 





^ 


1 LL. R.,8 M. 49, 6. 84 Ch, D. 847. 

2. L L.R.,233 M. 25. 7. 18 M, I. A. 209 at page 224, 
3 0d ,Q.B . oe 8. 9 W.R. 468 at p. 465. 

4. (1899), 1 Oh. 494 at p. 614, 9. 7 W. R. 303. 

9. I. L. R., 14 M. 57. 10. 2I. A. 169, p. 174. 
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The nearest man will most effectively represent the reversioners. 
Adoption stands on a different footing from alienations, In Jumoona 
Dassya Chowdhrant v. Bamsoondarai Dassya Chowdhrani! the 
Privy Council have deft the question open. In Doorga Persad Singh 
V. Doorga Konwari* the Privy Council do not say that in the 
case of suits to declare alienations invalid, the decision will not 
be res judicaia. In Iert Dutt Koer v. Mussumut Hunsbutti Koer- 
àin? they incline to the same view, because they say the decision 
would not be binding on others, the question being one of law. 
In Mussumut Chand Koer v. Partab Singh* the Privy Council 
held that the decision will bind the reversioners who were defend- 
ants and their descendants. Jugadamba Chowdhrant v. Dakhina 
Mohan Boy Chaodhri® says that adoption is on a special footing. 
In the case of adoptions, the legislature gives only 6 years, while 
12 years are given for questioning alienations. 


A Karnavan or manager was stated by the vakil for the appellant 
to represent others in suits hecause he represents outside the court. 
Vasudevan v. Sankaran® itself shews that there can be virtual 
representation apart from S. 18, Ex. V, and 8. 80, C. P. O, 5. 18 
18 not exhaustive. Katama Nachtar v. The Rajah of Stvaganga? 
says that a decision against widow will bar reversioners. 


Hurrinath Chatterji v. Mohunt Mothoor Mohun Goswami: 
says that a decree against & daughter binds othere. The widow's 
interest is adverse to the reversioners, while a reversioner’s will be 
to protect the others. While a decision in ihe case of a widow or 
daughter should bind, why not that in the case of reversion? It 
cannot be said that the act of a widow or daughter can bind the 
others. So the basis is not that all tho acts of one should bind the 
others. The real test is stated in Story’s Equity Pleadings, Ss. 642—4, 
The case in Adtlakshms v. Venkataramayya® is distinguishable. 
The Privy Council case contemplates that all the reversioners 
of the same grade should sud. So if only one of them sues, the 
others will not be bound. But in the case of reversioners not of 
the same grade, the matter will be res judicata. The .case 


1. 81, A. p.73. 6. I. L, R20 M, 129. 

2. LL. R., 4 C. 190; 6 I. A. 149 7. 9 M.I.A. 689 at p. 604. 
3. 101: A. 150. 8, 20 I. A. 188. 

4 151. A, 158. 9. 13 M. L. J. 359. 

&. L L, B., 13 C, 808, at 321. 
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of Adilakshmi v. Venkatramayya' relies upon Isi Dutt Koer 
v. Hunsbuti?. But in the Privy Council case their Lordships do 
not wish to give a definite answer. Chhiddu Singh v. Durga 
De? and Adslakshmt v. Venkatramayya! aré the only cases of 
adoption. Chhiddu Singh v. Durga Dei? merely follows Bhag- 
wanta v. Sukhi* which is not an authority in point, though there 
are dicta there favouring the view thata decision in a suit by one 
reversioner to declare an adoption invalid is not binding on other 
reversioners. In Sakyahart Ingle Rao Saib v.Bhavans Boyt Sahib® 
this was not referred to. The view advanced for the appellant that 
unless B. 80 applies there can be no representation of persons 
not parties, and that Explanation V. will not give representative 
character unless there is an order under S. 30, has been negatived 
by Vasudevan v. Sankaran®. Madhavan v. Keshavan’ is a case 
of Uralans. The Judges held that Explanation V to S. 18 
would apply to the case of Uralans. The cases in Krishnabhupati 
Deo v. Vikrama Deo! and Latchanna v. Saravayya® are also cases 
of virtual representation. 


As regards the Limitation Act, art, 118 says that a suit can be 
brought within the 6 years from date when the adoption comes to 
the knowledge of plaintiff. '* Plaintiff” includes any person from or 
through whom the plaintiff derives his right to sue. Ayyadorai 
Pillar v, Solat Ammal? is à case of adoption becoming good by 
lapse of time. The present is a case of adoption becoming good by 
adjudication. ‘From’ or ‘through’ should not be construed liter- 
ally. In Gnanasambanda Pandara Sannadhi v. Velu Pandaram?!! 
the Privy Council decides one trustee will be bound by a decision 
against a previous trustee. In Pydigantam Jagannatha Row v. 
Rama Doss Patnask!?, if one trustee is barred by limitation, rever- 
sioners also are held barred. Chhaganram Astikram v. Bat 
Moüigaori!? is similar to the case of Ayyadorai Pillai v. Solas 
Ammal! t ; only it was a case of an alienation. 


1, 18 M. L. J. 868 8. I.L. R.; 18 M. 13. 

2. JOT. A. 160. 9. I. L.E., 18 M. 164. 
3. I. L.R. 22 A. 882. 10. I.L.R., 24 M. 405, 
4. I.L.R,22 A. 33. 11. LLB 23 M.271. 
6. I. L.B., 27 M. 588. ^ 12. I. L.E., 38 M. 197. 
0. LiL. R., 20 M. 129, 13. I.L. EB., 14 B. 512. 
4. LLB, 11 X, 101. 14. I. L. R., 24 M. 405 

See also 4 Bom. L. R. 898, 
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` This wás a case of adoption. Bhagwanta v. Sukhit- is a 
case of alienation. Govinda Píllai v. Thayammal* is a case of 
alienation, and there the distinction between the cases of eonun 
and alienation is pofnted out, 


| V. Krishnasams Asyar in reply. 


If the decision in a suit by one reversioner to declare an aliena- 
tion invalid has not the force of res judicata, the necessary logical 
conclusion is that it will be the same in the case of & suit to declare 
an adoption invalid. The Privy Council have held that the former 
proposition is sound. 

The Court delivered the following 

OPINION:—The question in this case is whether the third 
defendant, ihe mother of one Krishna Brahmam, deceased, and 
his presumptive reversioner, in suing for and obtaining & decree 
declaring the adoption of the first defendant as son to Krishna 
Brahmam wade by his widow the 2nd defendant, acted in a 
representative capacity with reference to the plaintiff the next 
reversioner and the other ulterior reversioners, assuming that the 
decree was obtained without fraud or collusion and after a fair trial. 


The question was argued by Mr. Krishnaswamy Aiyar on 
behalf of the 1st defendant and Mr. Rangachariar on behalf of the 
plaintiff very fully and ably, and our attention was drawn to a 
number of decisions more or less bewing on the matter. It will be 
convenient first to collate such of these cases as are really pertinent, 
even if but to &limited extent, and then to examine the question 
with reference to the principle involved. The cases relied on, 
Speaking generally, fall under two main heads, (1) those relating to 
alienations of property forming part of the estate of a deceased 
full owner by a widow or other successor thereto who takes only a 
qualified interest, and, (2) those relating to adoption by widows. 


Taking up the former, in Tekatt Doorga Persad Singh v. Te- 
kaiini Doorga Kouwari? one Doorga Konwart, mother of the late 
full owner had executed a deed of sale of a portion of the estate toa 
person named Joy Mungul. The estate was impartible and the plaintiff 
Doorga Persad as the eldest male heir in the eldest branch of the 
second degree in the family sued ènter alta’ for a declaration of the 





1 LL. R.; 22 A, 38. 3, L, R. 5 I. A. 149, 
3. 15.28 M, 67. 
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invalidity of the deed by the qualified owner alleging a Koolachar 
or family custom by which he claimed to be entitled to succeed 
Doorga Konwars. The High Court found against the Koolachar and 
dismissed the suit. This dismissal was upheld by the Judicial Com- 
mittee but not on the'grounds on which the High Court had proceed- 
ed. Their Lordships considered that even if the finding as to the 
Koolachar relied on by the plaintiff were in his favour, it would 
still be necessary to remit the case for a finding as to how far the 
alienation was justified by necessity, and as so to remit the case 
would lead to expense and delay, they confirmed the decree of the 
High Court but at the same time set aside the finding of that Court 
as to the Koolachar leaving it open to the plaintiff and others to 
litigate that matter in the future. As one of the reasons for their 
Lordships thus declining to grant a declaration in the exercise of 
their discretion they observe :— 

* And if the enquiry (as to the necessity for the deed) should 
« result in a finding favourable to Joy Mungal, the decision might 
* not be final in his favour because the present plaintiff wight die in 
* the life-time of the widow, and the estate might never come to 
him.” (p. 163). 

In Isrt Dut Koer v. Mussumat Hansbutis Koerasn', observ a- 
tions of & similar character were also made and they ran thus :— 

“The-only reason assigned for refusing relief on the ground 
« of discretion is that part of the case raises & difficult point of law 
tthe decision of whcih, though involving expense and delay, may 
“after all not be binding on the actual reversioners. That may be 
“a reason more or less weighty according to circumstances, In 
‘this case it does not apply to the original estate of Budnath, as 
“to which the plaintiffs are clearly right and the defendants 
“clearly wrong in their contention. Nor is ib readily conceivable 
* that the decision will be fruitless ; because thé question of law is 
‘ of such a nature that its decision though not binding as res judicata 
*t between the widows and a new reversioner would be so strong an 
* anthority in point as probably to deter either party from disputing 
«it." (p. 197.) 


_ Of the decisions under this head by courts in this country 
those most relied on by Mr. Krishnaswami Aiyar were Sakyahari 


lL L. R. 10 LA. 150. 
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Punnamma Ingle Rao Sahib v. Bhavani Bozi Sahib!. Bhagawanta v. Sukhi,? 


Perrazu. 


Govinda Pillas v. Tayammal,? and Abinash Chandra Mazumdar 
v. Harinath Shaha*. In the first of these cases a Division 
Bench of this Court held that in a suit brought by a 
reversioner to impeach an alienation by a qualified owner, 
the right did not survive on the death of the plaintiff to 
the next reversioner. In the Allahabad case the deceased full 
owner's daughter's sons sued in 1894 fora declaration of the 
invalidity of an alienation made in 1876 by their maternal grand- 
mother, the widow of the full owner. At the date of the alienation 
as well as at the date of the plaintiffs suit their mother was the 
presumptive reversioner, but she had omitted to take legal proceed- 
ings for impeaching the alienation. The Full Bench held that the 
suit was not time-bazred, one ground for the decision being that 
no reversioner under the Hindu Law presumptive or otherwise 
represented another reversioner for the purposes of limitation with 
reference to declaratory suits of the description before the Court, 
dissenting from Pershad Stngh v. Chedee Lall’, and Chhaganram 
Astikram v. Bat Motigavri®. In Govinda Pillai v. Thayammal’ 
& Division Bench of this Court following the Allahabad case gave 
a similar decision, and Brett and Mookerjee, JJ., held the same in 
Abinash Chundra Mazumdar v. Harinath Shaha*. 


Passing to the cases under the other head, viz., those relating 
to adoption by » Hindu widow,so far as the Privy Oouncil is 
concerned there is nothing more than the following observation in 
Jumoona Dassya v. Bamasoonderai Dassya?.—** They give no 
“opinion as to what the effect of a decree in such a suit may be, 
“whether one in favour of the adoption is hinding against any 
“reversioner except the plaintiff, or whether, on the other hand, a 
‘decision adverse to the adoption would bind the adopted son as: 
“between himself and anybody except the plaintiff. All their 
“ Lordships can do on the present occasion is to say that J4moona: 
“has not made out her right to have this ado ption declared invalid." 

Asregards the tribunals in this country, the Bombay High 
Court has apparently not been called upon to give any decision in. 
c ere m ene nN RR SEU dA 


1. I. L. R., 27 M. 688, 6. 15.W.R L 

3. I. L.B, 22 A. 88. 6. T. L. R., 14 B. 512 
8. T. L. E., 38 M, 57. 7. I. L. B.,28 M. 57 
4 I. L. R., 82 0, 62 8. I. L. R., 32 C. 63, 
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PART VIIL] THE MADRAS LAW JOURNAL REPORTS. 321 


such a matter. The same is the case as regards the Calcutta High 
Court, though the decision of the Division Bench already referred 
to in Abinash Chandra v. Harinath Shaha! shows that the learned 
judges who decided it were prepared to hold that there was no dis- 
tinction between litigation on the part of reversioners concerning 
alienations by qualified female owners and such litigation connected 
with adoptions by widows. In Allahabad it was held in an unreport- 
ed case referred to in the Full Rench Judgment already cited that 
. no reversioner presumptive or otherwise represented in point of 
law any other reversioner even in suits in which adoptions are 
impeached*, and that must be taken to be the rule finally accept- 
ed in that province having regard to the approval which that 
decision hus received at the hands of the Full Bench. So far as 
this Court is concerned there is a direct conftict of authority. In 
Adilakshmi v. Venkataramayya? the representative character 
was denied, while in Ayyadora: Pillas v. Solat Ammal* it was 
conceded, this latter case being distinguished and not dissented 
from in. Sakhyahart Ingle Rao Sahib v. Bhavani Boze Sahib! 
and Govinda Pillai v. Thayammal?*. 

This is how the cases stand. Mr. Krishnaswami Aiyar’s conten- 
tion was that the right of a reversioner to impeach an alienation 
of property by & qualified Hindu female owner and his right to 
impeach an adoption by a Hindu widow rest in essence on 
identical grounds and that logically as well as according to the 
preponderance of authority the right should be held to be no more 
than personal to each individual reversioner presumptive or other- 
wise. 

The argument of Mr. Rangachariar on the other side wag 
that in spite of the view generally adopted in recent decisions by 
this High Court and by the Allahabad and the Calcutta High 
Courts in cases connected with alienations of property by qualified 
female owners, the view which best accords with principle is that 
the presumptive reversioner does occupy a representative position ; 
and that, having regard to the fact that disputes regarding the truth 
or validity of an adoption involve questions of family status, the 
view accepted in Ayyadorat Pillai v. Solat Ammal should be 
a a ce eS ILIA S em 


lL IL & LL.B. 27 

2. I. L. R., 28 A. at pp. 44 and 45. 8. L L. B, 98 Maye 
3. 18 M. L. J., 359. 7. I. L. R. 24 M. 405 
4 I. L. R., 24 M. 405. 
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affirmed in preference to that laid down in Adilakshmi v. Venkata- 
ramayya’ at all events with reference to suiis relating to adoptions. 


The question raised is by no means easy to answer, but on full 
consideration we think thatthe view contended for by Mr. Ranga- 
chariar ought to prevail. 


Now what in fact is the true character of the right of a 
reversioner under the Hindu Law to impeach an alienation by a 
qualified female owner or an adoption by a Hindu widow? His 
interest involves nothing of present proprietary nature. His right, 
no doubt, isa consequence of the doctrine of reverter incident to the 
qualified estate of females taking as heirs of a deceased Hindu. 
But none of these reversioners, speaking strictly, can be said 
individually to possess any certain or tangible interest in the 
reversion ; for the person who will get it is only he who shall 
actually survive the qualified proprietor and who shall occupy at 
her death the position of heir to the last full owner, and who that 
will be it is of course impossible before-hand to say. In short, 
these would-be-claimants under the Hindu Law to a future estate 
with possession are quite unlike the owners of reversion as known to 
the system of law from which the term has been borrowed, for the 
obvious reason that the right of such owners is indefeasible while 
the right of these so-called reversioners is defeasible by their death 
in the lifetime of the qualified owner (compare Colleit’s Specific 
Relief Act, 2nd Ed., p. 288). All that these can rely on is a 
possibility of succeeding ora * Spes successionis” to use the 
language of the Judicial Committee in Behadur Singh v. Mohar 
Singh”. This from the very nature of the case is so with reference to 


every reversioner irrespective of the proximity or remoteness of his 
relationship to the full owner. 


In conceding a right of suit to persons possessing an interest 
of this defeasible character, the law provides a very exceptional 
remedy and in the comparatively early case of Kattama Nachiar 
the Judicial Committee advert to this when they say: “ The argu- 
“ments now under consideration are founded on the right of a 
“reversioner to bring a suit to restrain a widow or other Hindu 
“female in possession from acts of waste although his interest dur- 


1, 18 M. L. J. R. 869. 2, LL. By 201A, ab p. 9. 
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“ing her life is future and contingent. Suits of that kind form a 
* very special class and have been entertained by the Courts ex 
** necessitate rei." 


It is needless to add that the true purpose' of the concession 
of a right of suit in all these cases is the protection of the interest 
of the person or persons who may eventually turn out to be the 
heir or heirs, and the object of the legal proceeding is really the 
perpetuation of testimony which, owing to lapse of time, might not 
be available for the heir when the succession actually opens. Now 
as it is not possible either to determine beforehand who will be the 
actual successor or to predicate the existence of any substantial 
distinction between the right of one reversioner and that of another, 
in theory it would seem that the right to take legal proceedings 
for perpetuation of testimony should be conceded to each and all 
of such persons. That, however, having regard to the contentious 
character which the proceeding assumes, wouid be an intolerable 
hardship on the transferee froin the qualified owner or the alleged 
adopted son as the case may be. Hence the rule laid down by the 
Judicial Committee in Rani Anund Koer v. The Court of Wards? 
in terms which may aptly be quoted here in full :— 


“Their Lordships are of opinion that although a suit of this 
‘nature may be brought by a contingent reversionary heir, yet 
“that, as a general rule, it must be brought by the presumptive 
“reversionary heir, that is to say, by the person who would 
« succeed if the widow were to die at that moment. They arealso 
“of opinion that such a suit may be brought by a more distant 
‘ roversioner if those nearer in succession are in collusion with the 
* widow, or have precluded themselves from interfering. They 
“« consider that the rules laid down in Brikajs Appajt v. Jaganath 
« Vithal? is correct. 16 cannot be the law that any one who may 
* have a possibility of succeeding on the death of the widow can 
‘maintain a suit of the present nature, for, if so, the right to sue 
“would belong to every one inthe line of succession, however 
«remote. The rightto sue must,in their Lordships’ opinion, be 
«limited. If the nearest reversionary heir refuses, without suffi- 
«t cient cause, to institute proceedings, or if ho has precluded him- 
« gelf by his own act or conduct from suing or has colluded with 
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* the widow, or concurred in the act alleged to be wrongful, the 
“next presomable reversioner would be entitled to sue ; Cooer 
"(olab Sing v. Rao Kurun Singt. In such a case upon a plaint 
“ stating the circumstances under which the more distant reversion- 
“ary heir claims to sue, the Court must exercise a judicial discre- 
“ tion in determining whether the remote reversioner is entitled to 
“sue, and woul! probably require the nearer reversioner to be 
** made a party to the suit." 


The rule thus laid down furnishes, as Mr. Rungachariar urged, 
practically conclusive proof that the correct view of the law on 
the point is that a reversioner allowed to maintain such a suit does 
thereby act not only for himself but also on behalf of all the rest, 
fur the selection of one out of a body of persons possessing a com- 
mon or similar intefest as the individual empowered to carry on 
legal proceedings for the vindication of such interest necessarily 
involves the concession to him of a representative capacity in the 
matter, Some observations by Sir Barnes Peacock in Brojo 
Kishoree v. Sreenath Bose? may also be cited asin point. He 
sald :— 


“It might be very reasonable, at the instance of a presumptive 
* reversionary heir whose estate would not accrue until the death 
of the widow, to try whether an adoption made by a widow was 
* valid or pot, and, upon proof of the invalidity of the adoption, to 
“declare t! at it was invalid. In such a case, if the reversionary 


‘a heir should be compeiled to wait until the death of the widow, 
'* before they could get the question tried as to the validity of the 


“adoption, they might have to wait until after al] the witnesses 
* who could prove the invalidity of it were dead, for the widow 
might outlive ull the witnesses, Such a sust might, we apprehend, 


“ be maintained by the presumptive reverstonary hetrs for the 
‘e benefit. of the persons whether themselves or others, who might be 
“the heirs of the husband at the tims of the widow's death, in the 


'"same manner as the presumptive reversionary heirs may sue to 


“a restrain a widow from committing waste, although, if the widow 
“should survive them, they would sustain no injury by the waste. 
`“ Tt is unnecesary for the Court now to.determine whether, ‘if in 
"* such a case the defendant ‘should succeed in establishing the 





]. 14 M. I. A. 193. 3. 9 W. R. 408 at 468. 
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* validity of the adoption, the. decree would not be binding upon 
“the persons who might eventually succeed upon the death of the 
“ widow in the same manner as a decree against widow representing 
“ the right of her husband tn an estate.ts binding upon the reversion- 
' ary heira. It has been decided by the Privy Oouncil that such 
“ a decree is binding upon the reversionary heirs in Ranee Surno- 
« moyee's case’. This of course is upon the assumption that the 
“ suit is honestly brought and conducted." 


Though the matter was not actually deci yet, it is Series 
clear from the terms of the observations that that eminent Judge's 
inclination of mind was in favour of holding that the decision in 
such a case would be binding, upon whomsoever may become 
entitled to the succession,-and that the position of the reversioner 
suing was analogous to that «f the widow who is entitled to the 
possession of her husband's estate and who is unquestionably re- 
cognized as representing all his successors, 


Further in dealing w th ‘he question, it 18 of course necessary 
not to overlook the grave and important nature of disputes relating 
to adoptions. The Jvdicial Committee has had occasion more than 
once to dwell on it. In Zajandro Nath Holdar v. Jogendro Nath 


Banarjee? their Lordships pointed out the analogy between dis- ' 


putes relating to adoptions and thse relating to legitimacy, and 
said :— 

“ The case seems to their Lordships to be analogous to one in 
“ which the legitimacy of a person in possession is questioned a 
‘“ very considerable time after his possession has been acquired, by 
“a party who has a strict legal right to question his legitimacy. 
« In such a case the defendant in order to defend his status, should 
* be allowed to invoke against the claimant every presumption 
* which reasonably arises from the long recognition of his legiti- 
'* macy by members of the family or other persons. The case of a 
^ Hindu claiming by adoption is perhaps as strong as any case of the 
* kind that can be put; because when, under a document which is 
4“ supposed and admitted by the whole family to be genuine, he.18 
“ adopted, he loses his rights—he may lose them altogether—which 
* he wonld have in his. own family ; and it would be most unjust 
“after long lapse of time to deprive him of the status which he 
E M ———————————————————— 
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* has acquired in the family into which he has.been introduced, 
" except upon the strongest proof of the alleged. defect in his 
* title.” 

Again in Jamoona Dassya v. Rama Sunderat Dassnya! refer- 
ence is made to the particularly heavy onus which lies on plaintiffs 


. in guch suits in these terms; “ Their Lordships, in making this obser- 


“vation, are not insensible tothe nature of the suit. Itis one 
“in which she, upon a remote and contingent interest, which will 
“ probably never accrue to her, comes into court, not only to des- 
“troy the title of a person in possession of an estate, but to des- 
“troy his civil status ; and therefore a more than ordinary burden 
“ of proof lies upon her.” Lastly there are the well known observations 
of Lord Hobhouse in Jagadamba Chowdhrani v. Dhakhina 
* Mohun? which conclude thus :— 


“It seems to their Lordships that the more rations] and pro- 
“ bable principle to ascribe to an Act whose language admits of it, 
“is the principle of allowing only a moderate time within which 
“such delicate and intricate questions as those involved in 
“adoptions shall be brought into dispute, so that it shall 
"Strike alike at all suits in which the plaintiff cannot possibly 
“succeed without displeasing an apparent adoption, by virtue of 
“which the defendant is in possession. ” 


Therefore whether regard is had to the theoretical ground on 
which the right to sue in cases like the present is accorded to 
reversioners, or to the character of the issue involved in the litiga- 
tion from the point of view of the person claiming under the adop- 
tion, the justice and expediency of making adjudications in such 
cases final as far as possible is manifest. And this desirable end 
may be easily secured by adopting appropriate procedure. The 
presumptive reversioner, or, where in the discretion of the Court a 
remote reversioner is allowed to sue, the remote reversioner, ought 
to be required to disclose the names of other persons interested 
in the reversion, so far as may be practicable and notice should be 
served upon them of the commencement of the proceeding in order 
to enable them to apply to be made parties should they wish to do 
80. They may join as plaintiffs or if unwilling to join as plaintifis 
they may be made defendants. This was contemplated in the 


1, L.B.31, A, at pp. 81, 82. , 002 LBS I. A-at p. 96. 
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leading decision on the point, Hans Anund Koer v. The Court of 
Wards!,as will be seen from the concluding clause in the quotation 
from the case already * made and would probably require the neurer 
reversioner to be made a party to the suit”. à 


When such a course is adopted the reversionary right will be 
well protected, and in cases of necessity the conduct of the.suit 
may be entrusted by the Court to the reversioner or reversioners 
who would act most effectively in the interest of all possessing the 
Spes succersionie. 


In Abtnash Chundra v. Harinath® and in other cases referred 
to therein, it was held that a remote reversioner is not precluded 
by the existence of a nearer female reversioner from suing 
without showing fraud or other cause within the ruling in Rani 
Anund Koer v. The Court of Wards! on the part of such nearer 
reversioner, and it was argued by Mr. Krishnaswami Aiyar that 
those decisions render it impossible to hold that the remote rever- 
sioner should be represented by any female reversioner. This 
argument has no real force. 


In holding that a remote revergioner can sue notwithstanding 
the existence of a nearer female reversioner without proof of 
collusion etc, on the part of the latter, Muthusams Aiyar and 
Handley, JJ. Kandasami v. Akkammal® relied upon the decision 
in Thakurain Ramanund Koer v. Thakurain Raghunath Koert 
where it was held that a suit by remaindermen for a declaration 
was not barred by the non-joinder as plaintif of another rem iinder- 
men entitled to take in priority to the plaintiff both taking under 
the same wil. Now the established rule of English Law applicable 
to the case of auch rem»indermen was laid down by Lord Holt in 
Pyke v. Crouch’ in the following terms :— 

* If several estates in remainder be limited in a deed, and one 
* of the remaindermen obtains a verdict for him in an action brought 
“against him for the same land; that verdict may be given 
‘in evidence for the subsequent remainderman in an action brought 
“against him for the same land, though he does not claim under 
‘ the first remainderman, because they all ciaim ander the same 
* deed.” 
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Mr. Krishnaswami Aiyar’s argument against conceding to any 
reversioner male or female, the right to bind others which he rest- 
ed on the words of S. 18 of the Civil Procedure Code, viz., ‘‘ under 
whom they or any of them claim,” overlooks what »as pointed out 
by Latham, J.in Ahmed Bhoy Hubesbhoy v. Vulleebhoy Cassum- 
bhoy! where the learned Judge says that that section is not 
exhaustive of the law of res-judicata and that cases of represen: 
tative litigation are left unprovided for thereby. (See also Stokes. 
Anglo-Indian Code, Vol. II at p. 893). 


The view which we have taken as to the character of the suit 
by a reversioner to impeach an adoption cannot be understood as 
in real conflict with the dicta in Tekait Dovrga Persad Singh y. 
Lekait Doorga Konwari* and in Ieri Dut v, Mussumat Hansbutts® 
quoted in the beginning of this judgment: for there the disputes 
were as to altenations ty qualified proprietors. And the express 
reservation of the opinion of the Judicial Committee Jumoona 
Dassya v. Bamasundart Dassya* as to the effect of a decision in a 
reversioner’s suit relating to an alleged. adoption, in which they 
dwelt on the special character of such suits, precludes our taking 
the dicta in Doorga Prasad Singh v. Doorga Konwars? as covering 
cases of adoption also. No doubt, as already shown, the right'to im- 
peach an alienation and the right to question an adoption reat upon 
the same basis, vsz., the necessity to protect the reversionary inte- 
rest ; but there is little in common between what disposes of one's 
whole life, such as an adoption, and what relates to mere transfers 
of items of property. This vital distinction Issri Duth Koer v. 
Hunsbulii* between the two classes of cases was ignored, and even 
the precisely similar character of the interests of one and all of a 
number of persons sharing in the sume hope of successions as well as 
the interconnection existing between them in the matter of the 
right to sue was overlooked in the Full Bench case of Bhagwunta 
v. Sukhi? of the Allahabad High Court on which Mr. Krish- 
naswani Áiyar strongly relied. In short, the whole conception in 
that case of the nature ofthe reversioner’s right to sue is 
vitiated by the assumption tha the right resides exclusively in the 
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presumptive'reversioner for the time being, and that not only on Punnamms 
his death but also on his failure to sue within the limited time or on — Perrazu. 
the occurrence of other circumstances justifying a suit by a remote 
reversioner-there-is an extinction of that presumptive reversioner's 

right and a similar exclusive right springs up in favour of the person 

-next in the line of succession and so on. The unsoundness of this 
assumption will be seen at once if it is remembered that a presump- 

tive reversioner whose right to sue fora declaratory decree is 

barred under Article 125 of the Indian Limitation Act, can never- 

theless under Article 141 maintain a suit for possession if he 

survives the qualified owner. 


This assumption has led the Allahabad Court to the further 
view that distinctilcauses of action accrue to the different rever- 
sioners in succession with reference to the same act of alionation— 
a view which is opposed to the principle of the decisicn'cited in the 
note 11 at p. 183 of Mittra on Limitation, 4th Edition. 


Where there is an alienation by a qualifiel owner what injures 
the reversion is nothing but the unauthorized character of the trans- 
fer, and the moment such & transaction takes place a cause of 
action accrues to one and all interested injthe reversion to have it 
declared, that the transfer cannot operate beyond the qualified 
owner’s life. In other words, there is but a single cause of action to 
be sued upou by the person or persons permitted to sue according 
to the rule enunciated in Rani Anund Koer v. The Court of Wards}. 
It is impossible to see how it can properly be held that from one and 
the same act of alienation successive causes of action spring up, as it 
were, merely because the reversioner having the preferential right to 
sue allows the time given for such a suit to lapse. We think that 
the more correct view 18 that reversioners who are likely to be 
affected by the inaction of those above them in the line ot suc- 
cession will be barred unless they themselves sue within the 
time applicable to their case from the date of the alienation 
by which their possible future right was infringed. The Allaha- 
bad Judges in dissenting from the decisions in Joygobind Sahoy 
v. Mahatab Koonwar* and Chhaganram Asttkram v. Bai Moti- 
gavri® according to which the cause of action for a declaratory 
decree accrues once for all on the date of the alienation, 
‘seems to think that their view derives support from the provisions 
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of the present Limitation Act. No doubt the language of 
Col. 1 of art. 125 is not lsterally applicable to a suit by & 
remote reversioner who is allowed in the discretion of the 
Court to sue owing to the collusion, neglect, &c., of the : pre- 
sumptive reversioner, but the apparent difficulty presented by such 
language may be obviated by construing the words “Hinda...who if 
the female died" &c , in the article, as comprehending, for the pur- 
poses of the article, a remote reversioner allowed by law to sue 
in his stead. Having regard to the heading of col. (1)—' Description 
of suit” we think it is permissible to hold that the language of 
article 125 is intended rather to describe the character of 
the suit than to strictly limit the person who may bring 
such suits. This construction is, we think, warranted by the 
analogy of the Privy Council decision in Gnanasambandha Pandara 
Bannadhi v. Velu Pandaram' and by those decisions in which 
succeeding Mahants and Malabar Stanis have been trented'as 
persons claiming through or under their predecessors, though in 
strictness they do not so claim. Un the other hand the recognition 
of successive rights of suit with reference to each man in the line 
of heirs, not only those in existence at the time of the alienation 
but even those who come into being in the indefinite future, 
unknown as such rights were to the substantive law at the time of 
passing of the present Limitation Act, and in the absence of statu- 
tory provisions introducing new rights of that class, is Judicial 
legislation of a character which it is difficult to justify. In 
Gnanasambanda Pandara Sannadhi v. Velu Pandaram' just 
referred to, Sir Richard Couch said that “The Hindu Law of 
Inheritance did not permit the creation of successive life estates 
in this endowment”. This objection to successive life estates 
applies with even greater force to the creation of successive con- 
tingent reversionary interests for the purpose of impeaching the 
acts of the qualified owner. 


t 
In Chhaganram v. Astikram Bas Motigaeri? where Birdwood 
and Jardine, JJ., in dealing with the application of Art. 120 to 
the case of a suit for a declaration of the invalidity of a court sale 
held in execution of a decree against a widow beyond her life, 
express themselves as follows ;— " 


“It could not have been the intention of the Legislature in 
“giving a right to sue fora declaration within 6 years from the 
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* accrual of the right, to give successive rights to a series of suc- 
‘cessive reversioners to harass the alienees of an estate with 
* repeated suits in respect of the same alienation. It has been held 
' that when the widow dies, a new right of action (for possession) 
' will be given to the reversioner then living (see Sreenath Kur 
“vy, Prasana Kumar Ghose’, but till then, at any rate, any right to 
“ geek declaration possessed by any reversioner whose title to sue had 
‘accrued after the alienation must be regarded as derived from 
* the person who was the heir presumptive at the time of the 
* alienation.” 

If it be thought that it would be going too far to hold that Art. 
125 applies to a suit for a declaratory decree by a reversioner, who 
is not the presumptive reversioner, the only alternative would be 
to lay down that the right to sue in such æ case accrues within 
the meaning of Art. 120 at the date of the alienation. 

No doubt to hold thatsuch a suit is governed by Art. 125, and 
to sustain at the same time the decision in Sakhjahari Ingle Rao 
Sahib v. Bhavart Boyt Sahib? is anomalous. But the doctrine, 
for instance, that possession adverse to the widow, does not 
affect the reversioner as enacted by Art. 141 of the Limi- 
tation Act while she nevertheless represents those who take 
in succession to her in the matter of res judicata is’ not 
less anomalous. If it be considered that consistency requires 
that uniformity of rules should prevail in regard to both the classes 
of suits by reversioners, viz., those relating to alienations and those 
touching adoptions, we think that the better course would be to 
treat the plaintiff in the former as for every purpose acting on 
behalf of all the others interested like him in questioning thé unau- 
thorized transfer, rather than to deprive the plaintiff in & shit 
against the alleged adopted son of the representative character 
which the peculiar nature of that description of litigation as alréady, 
shown, makes it imperative to ascribe to the plaintiff in such cases. 

We should not conclude without noticing an objection whicH 
Mr. Krishnaswami Aiyar very strongly pressed. If we followed 
him correctly, his argument was that in the recognized instances of 
the manager of a joint Hindu family, and of a Malabar Karnavan, 
and of a Hindu widow taking as heir to her hushand and the like, 
it is possession coupled with the capacity to bind others by alieng- 
tion according to the substantive law, that constitutes the sole 
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Pannamma ground for according to them the capacity to represent the other 

Percam. persons interested in the litigation, and that as no reversioner is 

bound by a transaction entered into by another with reference to 

the reversion, representation in cases like the present cannot in law 

be allowed. The rules as to remaindermen, as laid down in the 

passage already cited from the judgment of Lord Holt in Pyke v. 

Couch! is alone sufficient to refute this objection. Its unfounded 

character will be further seen from the ‘Note on parties’ in Mitford’s 

Ohancery Pleadings where after a review of the authorities, the true 

ground of the doctrine of representation of parties is thus shortly 
indicated :— 

“ The fact would seem to be, that there is no actual represen- 
“ tative existing as a ground for the adjudication in the absence 
** of the persons interested; but that there is à virtual and construc- 
“ tive representation for the purposes of the adjudication, as the 
“ result of considerations of necessity or convenience and community 
“ of interest. Necessity or convenience, combined with community 
“of interest, and not representation, is the criterion for deci- 
“ ding whether such adjudication shall take place” (5th Edn., page 

. * 409.") 

The result of the view that we take is that though in suits 
relating to alienations by a qualified owner, the dicta of Privy 
Council preclude our holding that the presumptive reversioner 
represents remote reversioners, yet in suits to set aside an adoption 
the presumptive reversioner ought, on principle, to be held to 
represent the remote reversioner, provided the matteris decided 
after a fair trial. 

The same principle must, of course, apply to a remote raversioner 
allowed to sue under special circumstances to set aside an adoption. 
A further conclusion to which we have been led is that an unautho- 
rized alienation by a qualified owner gives rise to a cause of action 

j for a declaratory suit from the date of the alienation to all the 
reversioners. 

Though Davies, J., has not had the opportunity of perusing this 


judgment, yet he agrees with us in the answer to be given to the 
question referred. 


We accordingly answer the question submitted for our opinion 
in the affirmative. a 


AERE ORELLI 


| 1, (Lord Baymond’s Reports, Vol, I, p. 780.) .- 
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Present :—Mr. Justice Subrahmanya Aiyar 
and Mr. Justice Moore. 


Kesaram Narasimhula and others ... .. Appellanta* 
(lat, 2nd, Ath, 
9th and 8th, 

v. l Defendants). 

"Vuddanda Rao Narasimhulu Patnayudu ... Respondent 

(Plaintif). 


Madras Act, III of 1895, Ss. 18, 21— Jurisdiction of Civil Courts—Suit for recovery of Narasimhula 
land as emolument attached to an office—Inam—Fundamental nature of. N M ^ ain 
Per Subrahmanya Aiyar, J. (Moore, J., dissentiente) :— 
. 
A suit for the recovery of land alleged to form the emoluments of the office 
ef karnam by a person claiming to be the holder of such office from a defendant who 


pleads that the land is not emoluments attached to the office is cognizable by Civil 
Courts only. 

Per Subrahmanya Aiyar, J. :—The jurisdiction of Civil Courts must be taken to 
exist wherever it is nob expressly taken away. 


8. 13 of Act III of 1895 enumerates the different descriptions of suita within 
the cognizance of the Revenue Courte and is exhaustive of the matter. 


Inams are prima facie to be taken as assignments of the melvaram right, +. e., 
assignments of the revenue only, and the policy of the Act III of 1895 olearly seems 
to be to confine the juradiotion of the revenue Courts to guits involving claims to 
offices and emoluments thereof and leave tho decision of other questions to the ordi- 
nary Courts. 


Per Moore; J.:—The Civil Courts have jurisdiction only over suits where the 
dispute is whether the emolumenta of the office consist of land orof an assignment 
of revenue payable in respect of the land and not otherwise, 


Appeal from the order of remand of the District Court of Gan- 
jam, in A S. No. 272 of 1904, presented against the decree of the 
District Munsif of Chicacole in O. S. No. 401 of 1902. 


V. Bamesam for appellant. 
V. Krishnaswams Atyar for respondent. 


V. Bamesam ;—The suit is barred by the provisions of Act 
JII of 1895 (Madras) Reading Ss, 18 and 21 together it is 
clear that this is a suit to recover emoluments and that Civil 
aiin a eae 


# 0. M. A. 91 of 05. 1st March 1906, 
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ae Courts have no jurisdiction over the present claim.“ Hmola- 
Narasimhulu, ments" as defined in S. 4 includes lands. S, 21 bars this suit, 
The proviso to 8. 21 does not apply. 


The District Judge considers that proviso II to S. 18(1) applies 
as the ground that the Revenue Authorities decided the claim 
before them on the assumption that only the assignment of 
revenue constitutes the emoluments, 


In this case one of the facts in issue in the suit before the 
Collector was not whether the, emoluments of the office consist of 
land or. of an assignment of revenue payable in respect of land. 
Bo proviso to S. 18(1) does not apply. 


V. Krishnaswami Atyar ;—The jurisdiction of Civil Courts 
must always be assumed to exist unless expressly taken away. 
Reading S. 21 with S. 18, we see S. 21 does not take away 
the jurisdiction of the Civil Court. This is not a suit based on 
the ground that tho plaintiff is entitled to the emoluments 
under the various sections referred to in 8. 18(i). 


A suit against & trespasser, against a tenant for melvaram, 
or & suit under 8. 9 of Specific Relief Act in respect of such lands 
cannot be affected by S. 18 or S. 21. 


V. Ramesam in reply ;~S. 18 applies toall suits to recover 
emoluments, The words ‘on the ground, &o., in S. 13(1) do not 
describe the plaintiffs’ cause of action but are.intended to describe 
the origin of plaintiffs title. Ss. 18 and 21 have been so construed 
in B. A. No. 1880 of 1902 (unreported). 


The Court delivered the following 


JUDGMENTS :—Subrahmanta Atyar, J.:—The plaintiff here 
sues to recover possession of the lands in dispute alleging that he 
is the holder of the office of karnam in the proprietary village of 
Lukulam and that the land in dispute itself is the emolument of the 
office. 

The defendant does not set up any right to the office or its 
emoluments and his denial of the plaintiff's claim is solely on 
the ground that the land in dispute is not attached: to the said 
office but was the private property of the plaintiff which passed 
to the defendant under a Court sale in'execution of a- decree against 

the plaintiff.. The point for determination is whether Civil] Courts 
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have any jurisdiction or not to entertain such a suit. As Mr. HS 
Krishnaswami Aiyar on behalf of the plaintiff pointed ont, unless Narasitahnlu, 
the (jurisdiction of the Civil Courts has been taken away, that Subrahmanya 
jurisdiction must be taken to exist, and the question is whether S,  Aiyer, J. 
21 of the Madras Hereditary Village Offices Act (Madras Act HI 

of 1895) read with the proviso to the first clause of section 13 takes 

it away as contended on behalf of the defendant. The bar to the 
jurisdiction of the Courts created by 8.21 is not absolute but is 

limited. The matters excepted from the cognizance of the Civil 

Courts are :— 


i. claims to succeed to the offices specified in section 8 ; 

ii. claims to recover the emoluments of the offices save the 
emoluments referred to in section 13, sub-section 2, 4. e., 
which consist of lands themselves ; and, 

ii. questions as to the rate of amount of the emoluments. 

As the present is a claim not falling under any of these 
three classes, it would follow that the jurisdiction of the Civil Courts 
is not excluded. 

Against this view it was urged that under the provisions of S. 
18 the present claim was cognizable by the Revenue Oourts, that the 
proviso to B. 21 deals with the only case in which resort to a Civil 
Court is allowed where the matter is cognizable by the Revenue 
Conrts, and that the present claim not being within the proviso can- 
not be made the subject of litigation in Civil Courts. But the 
first step in this argument is not warranted by anything in S. 13 
which enumerates the different descriptions of suits within the cog- 
nizance of the Revenue Courts and is exhanstive of the matter. 
They are; 

i. Suits for village offices specified in S. 8; 

ii.. Suits for the emoluments of such an office on the ground 

that the plaintiff is entitled under sub-section 2 or 8 of 
S. 10 of the Madras Proprietary Estates Village 
Service Act, 1894, or under sub-sections 2 and 8 of S. 10 
or sub-section 2 or 8 of S. 11, or S. 12 of the 
Hereditary Village Offices Act itself, asthe case may be, 
to hold such, office and enjoy such emoluments ; and, 


iit, Suits by a minor to be registered as heir of the last hol- 
der, 


N ans 
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The present is obviously not of the lst or of the 8rd clasa. 


Narasimhulu. Nor does it come under the 2nd class for though it is a suit for the 
Subrahmanya recovery of the emoluments attached to the plaintiff’s office still as 


Aiyar, J. 


such emolament island the suitis outside the purview of the por- 
tion of the section relating to this 2nd class under which the only 
questions could be as t» the title to the office itself or to the fact of 
the existence of an emolument attached thereto, or to other matter 
connected therewith, provided the emolument is not land in the spe- 
cial sense in which the term is used in the section as appears from 
the second proviso to the first clause thereof, 4. e., the kudivaram 
right included, 


It was next urged that the language of the said proviso is con- 
sistent with the view that the present suitis cognizable by a Civil 
Court. In my judgment the language conveys precisely the con- 
trary meaning, and, as [ read it, whenever one party asserts that 
the emolument of the office is land and this is denied by the other 
party such question is to be adjudicated not by the Revenue but by 
the Civil Courts alone; and this undoubtedly is the character of 


the present suit. [ am unable to accept the suggestion that the 
‘ proviso is applicable only to cases where one party states that both 


the kudivaram and melvaram rights constitute the inam while the 
other party denies only that the former right also belongs to the 
office. The reason for this proviso is the now accepted theory 
that inams are prima facte to be taken aa assignments of the 
melvaram right, 4. e. in the language of the proviso, assignments of 
the revenue only (see e. g., the preamble to Madras Act VIII of 1869) 
and the policy of the Act clearly seems to be to confine the juris- 
diction of the Revenue Courts to suits involving claims to offices and 
emoluments thereof, according to the theory just alluded to, and 
leave the decision of other questions to the ordinary Courts. In 
support of this view reference may be made to a case which may be 
of frequent occurrence but which cannot by any means be taken as 
falling under any of the three classes provided for by 8. 18. 
Suppose an office-holder in possession of an inam which is admit- 
tedly land lets it out toa tenant for cultivation for a year and 
that the tenant at the expiry of the erm refuses to quit. 
According to the general law the landlord can eject the tenant 
without showing more than the letting and the expiry of the term, 
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as he is not called upon to allege or prove his right to theland or to 


Narssimhulu 


the office, the tenant being estopped in such a case from raising Kaada kain 


any question as’ to the title of the party who has let him into 
possession (S. 116 of the Indian Evidence Act). Such a suit would 
not be one on a ground mentioned in any of the statutory provisions 
referred to in S. 12 and therefore could not be entertained by the 
Revenue Courts, and it would follow that the plaintiff in such a 
case must have his remedy in the Civil Courts. 


In my opinion, therefore, the Board of Revenue acted rightly 
in referring the present plaintiff to seek relief in the Civil Courts. 
Concurring with the Board and the District Judge, I hold that the 
suit was properly instituted before the District Munsif and would 
dismiss the appeal with costs. ' 


Moore, J. :—The present plaintiff, sued (Regulation Suit 5 of 
1900) before the Prinoipal Assistant Collector, Chicacole, for the 
recovery of certain lands on the allegation that they were Service 
Inam attached to the office of katnam in Lukulam Agraharam and 
had been sold in execution of a decree passed against him in the 
Court of the District Munsif of Chicacole (Exhibit A). The de- 
tendant in his-written statement pleaded that the plaintiff was not 
the karnam in office and that the lands were not emolumenta at- 
tached to the office of karnam (Exhibit B). The issues framed 
were as to whether the lands sold under the decree of the District 
Munsif were Service Inam attached to the karnam’s office and 
whether the plaintiff was the karnam (Exhibit F). The Senior 
Assistant Collector found that as the plaintiff was not the karnant 
he had no claim to the emoluments and accordingly dismissed his 
suit (Exhibit C). The Collector òn appeal decided that the land 
was Government Service Inam, but that, as the land had been sold 
on account of a debt contracted by the petitioner and had in effect 
been alienated by. him, he could not sue to recover the emolu- 
ments, though his. successor in office might do so (Exhibit D). On 
Second Appeal to the Board it was held as followg -—* The Board 
accepts the Collector’s.finding that the suit land is Karnam Service 
Inam. The village officer does not. appear to have specifically 
encumbered the Service Inam lands for his debt, He was appa- 
rently proposing to repay his debt by other means, and it was the 
creditor’s fault that the land. actually attached and sold was 
Karnam Service Inam. The village officer cannot therefore be held 
to have himself aliònated the Service Inam land, The Board 


Subrahmanya 
Aiyar, J. 
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Narasimhulu resolves to modify the Collector's decision under appeal, and to 
Narasimhulu. decree that the village officer is entitled to the assessment of the 


Moore, J. 


Inam land. The village officer may, if so advised, sue in a Civil 
Court for the recovery of the land itself.” (Exhibit E). On that 
the plaintiff filed the present suit for the lands on the ground that 
they were Service Inam and were the emoluments attached to the 
office of karnam. ‘The defeniants in their written statement urged 
that the lands were not ServiceInam lands, but were the private 
property of the pleintiff and hisfamily. The District Munsif threw 
out the suit on the ground that it was not cognizable by a Civil 
Court, but the District Judge has reversed his finding and remanded 
the case to him for disposal on the merits. The defendants appeal. 
It appears to me that this sppeal must be allowed. The plaintiff 
sues for the recovery of the emoluments of the office of karnam and 
S. 21, Act III of,1895 (Madras) provides that the only case in 
which a Civil Court has authority to decide any claim to recover 
the emoluments of the office of karnam is where the suit comes 
under proviso (II) to sub-section (I) of section 13 of the same Aot. 
Turning to this proviso it will be found that it lays down that 
where in a suit before a Collector to recover the emoluments of the 
office of karnam one of the facts in issue in the suit is whether the 
emoluments of the office consist of land or of an assignment of 
revenue payable in respect of the land, the Collector shall decide 
the claim on the assumption that only the assignment constitutes 
the emoluments but that such decision shall not bar the right of 
the claimant to institute a suit in a Civil Court for recovery of the 
land itself. No such fact was in issue in the present case. Before 
the Revenue Courts the main question at issue was whether the 
lands were the emoluments of the office or the private property of 
the plaintiff. No question was raised as to whether the emolu- 
inents of the office consisted of land or an assignment of revenue. 
I accordingly hold-that this suit is not cognizable by a Civil Court 
ani on. that ground would allow this appeal and dismiss the suit of 
the plaintiff with costs throughout. 
- 1. I may mention here that Iam unable to understand why the 
Board of, Revenue did not give the plaintiff a decree for the 
recovery of the land. It appears to me to bb clear that under Act 
III of 1895-(Madras) the Board had' the power to give the plaintiff 
the relief that he sued for, i. e., a decree for the land. 

"Under 8. 575, Civil Procedure Code, this appeal is „diss 
missed with costs.  — e | 


e 
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IN THE -HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Mooreand Mr. Justice Sankaran’ Naim. ' 
| Nachiappa Chettiar .. Appellant* {Plaintif ). 


v. 
Sivasubramaniapandia Chinna- 


yasami Naicker ji .. Respondent (1st Defendant). 
Hindu Law—Impartible Zemindari whether assets of the last holder in the hands of. Nachiappa 
the brother—Debts. cas 


An impartible Zemindari, not being the self-acquired property of the previous C e E ay "m 
holder, which has descended from the last holder to hig undivided brother, is not gami Naicker» 
assets in the hands of his brother so as to be liable for debts contracted by the a 
holder for other than family purposes binding on the Zemindari. 

Sankaran Nair, J.:—An undivided brother of the last holder of an impartible 
Zemindari, who takes it on the death of the last holder, takes it by survivorship. 

Second Appeal from the decree of-the District Court of Tin- 
nevelly in A. S. No. 162 of 1908, presented against the decree of the 
Court of the District Munsif of Saturin O. 8. No. 526 of 1902. 


V. Krishnuswami Aiyar and T. V. Gopalaswamt Mudaliar for 
appellants 


P, B. Bivaswami ib for M. R. Ramakrishna Aiyar for 
respondent. 


V. Krishnaswams Aiyar :—The result of Sartaj Kuars's caso? 
the Pittapore case? and the Jaggampet case? is that thereis no right 
by birth; and no right to interdict alienation. The succes- 
sor takes only as heir; only he is ascertained as though the 
property was joint. It is only when there is a communsty - of 
property : between the deceased and thô successor that the 
latter can siy that the property is not assets in his hands, avail- 
able to satisfy the former's debts. This has been forgotten in the 
ease of Kalekrishua Sarkar v. Raghunath Debt. This is the very 
foundation of the judgment of the Privy Councilin Sartaj Kua- 
ris case’. There is no good relying ón the remarks of the Privy 
Council in the earlier cases, which they.say have been misunder- 
stood. "There is no ‘co-parcenary by birth’ in the case of impartible 
estates. There is no power to restrain alienation because the son 
has no ‘community of interest’ with the father. This fundamental 





*9. A. No. 874 of 1904. Oth April 1908. 


1 
1. I.L. R., 10 A. 272. 3. I L.R., 35 M. 678. 
2. I.L. B., 22 M. 383. 4. LL B. 81 C. 224. 


A. 
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ee principle will apply in the present case also. It is not confined to 
T EN the law of ‘alienation.’ This principle as to ‘sons’ was applied 
sami Naicker, bo a ‘ brother’ also in the Ammayanaikanur case'. Where there 
is e& hypothesi no eight to partition, there is no right by birth or 
community of interest and no right to interdict alienation. These 


are the steps in the argument of the Privy Council. 


(Apart from the question as to whether law is logical or not), 
the question here is what has the Privy Council decided. It 
has decided not merely that there is no power to restrain aliena- 
tion, but the fundamental principle that there is no co-parcenary, 
or community of interest—and this is binding uponus. In the 
Pittapore case? it was sought to distingnish the Sartaj Kuari’s 
case? on the ground that in the case of a testamentary disposition, 
the right of survivorship, though dormant during the life-time, 
would take priority. This was overruled, and the Privy Council 
laid it down that there was no survivorship or community of interest, 
whether complete or incomplete, either during the life of the 
Zemindar or on his death. 


See Vallur caset, where the son was held not entitled to 
question a compromise by the father or an abandonment of a plea by 
him. In the Jaggampet cuse it is said that it is the right to 
partition which determines the right to take by survivorship. In 
the Kannivadi case? the Judicial Committee refer to the law laid 
down in the previous cases. Prior to the Sartaj Kuari's case? there 
are decisions even of the Privy Council, 4. e, Stvagiré case’, 
where, no doubt, the principle of ‘family necessity, &c., has been 
applied to determine whether a debt is binding on the snccessor 
to a Zemindari, but the law has been changed since the 10 All. 
case (see 27 Mad., p. 142) and there is, therefore, no use referring 
to cases anterior to it. 


I grant that even subsequent to the Péttapore case?, the expres- 
sion ‘joint Hindu family’ is loosely applied even by the Privy Coun- 
cil to the case of impartible Zemindaries?. Bnat as pointed ont in 
the Saríaj Kuart’s cass?, this has no bearing on the question of the 
real rights of the members. Even an Dayabhagha family is in some 
Se UG quU AD AE eg NE 


1. I. L. R., 18 M. 287 5. I L.B., 26 M. at 685 and 687. 
2. I. L. R., 22 M. 383. 6. L L.R, 327 M. 185, 
8. IL. R., 10 A, 272. 7. LL.R,6 M. 1. 
4. I.L. R. 25 AL 307. 8. 6 C. W. N. 879; 
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respects a‘ joint Hindu’ family, but there is no community of 
- interest or right of survivorship in that case. 


The case of Ram Das Marwari v. Tekait Braja Behari Singh! 
is dissented from in Kali Krishna Sarkar*v. Raghunath Deb?, 
With all respect it is submitted that the view taken in the later 
case is erroneous. 


(Sankaran Nair, J. :—These are the onlyltwo cases direcily in 
point). 


The decision in Kali Krishna Sarkar v. Raghunath Deb? 
ignores the fundamental principle, of the Sartaj Kwuarvs case’. 
. The Judges quote from the Shivaganga case*, but these very 
passages have been very differently explained by the Privy Council 
inthe 10 All. case as applying only to determining the mode of 
succession and not to the rights of the successor. The learned 
Judges of the Calcutta High Court have ignored the ratio dectdends 
of the Privy Council decisions and restricted them to alienations. 
See also Beresford v. Ramasubba’. Sartaj Kuari v. Déoraj 
Kuari? and the Pittapore case? merely negative the right to inter- 
dict alienation ; other incidents of the property are left untouched. 
Tarn, for instunce, to the law prior to these decisions. Impartible 


property was in every way ordinary property except .as to 
partition. 


P. S. Sivaswams Aiyar for respondent :—There are certain 
incidents attaching to joint property: (i) A particalar mode of 
succession, (ii) Right to partition, (iii) Right to interdict alienation, 
(iv) Joint enjoyment, wc. In the case of "impartible property right 
to partition was removed by custom. Ha-hypothes: joint enjoy- 
ment was commuted into the junior members’ right to maintenance 
where the Zemindari is joint family property, not where it is 
‘separate’ Succession by survivorship does exist still. 


(Sankaran Nair, J.:—How can you conceive ofa right of sur- 
vivorship without a community of interest f) 


The case of Sartaj Kuari v. Deoraj Kuari?, only nega- 
tives the existence of a right by birth and of such a com- 
munity of interest us entitles the person to interdict alienation. 
The logical result of the Privy Council view will be that the 
——_——_—_—_— ree es re ST 

1. 60. W. N. 879. 


4. 9M. I. 
3. I. L. R., 81 C. 224. 5. I. L.B., 13 
3. I. L. Ro 10 A. 272. 6 LLB. 


Nachiappa 
Chettiar 
v. 
Chinnaya- 
gami Naicke 


f 


Naohiappe - 
' Chettiar 
v. 
Chinnaya- 
#ami Naicker. 
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Zemindari becomes separate property of the holder, and it must 
descend in that line of heirs. (Sankaran Noir, J. :—There the Privy, 
Council make an exception). But we must give a rational’ basis 
to the decision of the Privy Council on this point. Take 


the law prior to and subsequent to Sartaj Kuari case. The 


successor is determined not as $f the property were joint family 
property, but on the footing that it is joint family property, 
Liability to pay debts of the deceased person is part of the law 
of succession. If the successor takes the property as ‘ representing 
the Zemtndar,’ he will be liable to pay his personal debts. But 


_if the property is that of the family ana the successor takes it as 


representing the family, he will be liable to pay only such debts _ 
as are binding on the family, Mayne, para. 279. Impartible 
property is joint family property. Survivorship must rest either 
on the Mitakshara law or on custom, But no case bases it on custom. 
Hence it is the Mitakshara law that applies. It prescribes the rale of 
succession on the ground that the Zemindari is joint family (roperty. 
The judgments are to be understood with reference to the facts of 


.each case. Quinn v. Leatham!. 


Rani Janki Kunwar v. Raja Ajit Singh?. J ogendra Bhupati 
Hurrochandra Mahapatra v. Nityanand Mansing®. Subrahmanya 
Pandya Chokka Talavar v. Siva Subrahmanya Pillai. Sri Raja 
Vira Vara Thodhramal Rajya Lakshmi Devi Qaru v. Sri Boja 
Viravasa Thodharmal Surya Narayana Dhatrazu Bahadur Garus. 

The Privy Council have assigned to impartible Zemindaries 
an amphibious position. For some purposes it is treated as‘ separate; 
and for other purposes, it is treated as ' joint property? The 
Privy Council has laid down that for purposes of succession, it is 
Joint family property and passes by survivorship. Itis not for us 
to attempt to reconcile the two views, so as to assign to imparti- 
ble Zemindaris, one definite category either as separate property or 
as joint property throughout. For purposes of Succession, the 
Zemindari is joint property passing by survivorship and this is 
enough for our present purpose. As the Privy Council themselves 
say we may leave the law of alienation alone, when we deal with 
the question of succession. 

The following cases refer to “ co-parcenary and the passing 
of property by survivorship.” 

1. 1901 A. O. 506. 8 LI. R., 180. 161 at 164, 156, 


3 
9. lll. A, 148 at 164 168 (I. L. E, 7 A. 1). 4 L L. R., 17 M. 316 (826-8, 281-4). 
5 L L. R., 20 M. 256 at p. 264, 265. 
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Udayarpalayam case! (approving of the Naragunty case?) ; 
. Muhammad Sulaiman Khan v. Muhammad Yar Khan? ; Nara- 
gunty Lutchimee Davammah v. Vengamma Naidoo* ; Katama 
Natchiar v. Srimat Rajah Mootoo Vijaya Ranganadha Bodha 
. Gooroo Swamy Periya Odaya Tevar* ; Jowala Buksh v. Dharum 
Singh? ; Rajah Suranens Venkata Gopala Narasimha Row Bahadur 
v. Rajah Suranent Lakshmi Venkama Row ; Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula Boochta Vankondora’ ; 
- Swaganga Tevar v. Periasami® ; Doorga Pershad Singh v. Doorga 
: Konwart®; Maharani Hiranath Koer v. Baboo Ram Narayan 
Bing? ; Chowdhry Chintamuni Singh v. Mussamut Nowbikbro 
Konwart'! ; Raja Rupsingh v. Rani Baisn!? ; Abdul Aziz Khan 
v. Appasam: Natcker?? ; The Court of Wards v. Venkatasurya 
Mahspatt Ramakrishna Rao!*; Sri Raja Rao Venkata Surya 
Mahipati Ramakrishna Rao Bahadur v. The Court of Wards!’ ; 
SWasubrahmania Naicker v. Krishnammal1? ; Beresford v. Rama- 
subbat’ ; Kali Krishna Sarkar v. Raghunath Debi9; Ryrappan 
Nambiar v. Kelukurup!? ; (expressly stated to be not A Burvivor- 
ship): Fenkayama ane v. Venkata Ramanayyamma Bahadur 
Garu*? ; Karuppa Goundan v. Kumarasams Goundan*!; Ram- 
Saran Garatn v. Tek Chand Garain®? ; Rani Janki Kunwar v. Raja 
Ajit Bsngh?? ; Raja Lup Singh v. Rant Baisni? 5. 


V. K.—The 10 All. case proceeds on the sole ground that 
there is no community of interest, whether complete, partial or 
inchoate. This decision has since been re-affirmed by the Privy 
It is not a pronouncement to be treated as something 
exceptional ; but it Jays down the general principle in clear and 
emphatic terms. There is no survivorship where there is no 
‘community of interest,’ nor a right to partition (see Jaggampet 
cag835). The use. of the expression ‘Joint family’ involves no 
consequences. It is equally applied to a Dayabhaga family (see Art, 


‘Council. 


1 IL. L. R., 24 M. 562 ; I, L. B., 28 M, 508, 18. L L. B., 27 M. 186 at p. 143, - 
2. L D. B, 4M. 250. 14, I. L. R., 20 M. 182 
8. L L. H., 11 A. at pp. 285, 286. 16. I. L. R., 72 M. at p. 800. 
.4, 9 M.I. A. 86. 10. I. L. R., 18 M. at p. 203. 
b. 9M.I. A. 548. 17. L L. R., 13 M. at p. 205. 
6. 10M. I. A. ab p. 18. I. L, B. 81 C. 224. 

7. 18 M.L A. ot pp. 140, 338, 930, 839 19. I. L. R., 4 M- 160, 

8. I. L. R, 1 M. 812 at p. 325. 20. I. L. R., 25 M. at p. 687, 
9, ILL. B., 46, 190 at p. 201, 31. I. L. R., 26 M. p. 4829. 
10. 9 B. L. RB. 27á st pp. 831, 828, 325. 23. I. L. B., 28 O. 198 (204), 
1l. 2I. A. at pp. 268, 9, 7 a Ere 

0 D L B, 7 À at p. 10 UR, 7 AL 

: : r 2b. I. L. Rey 25 ib at 587.: = 


Bami Naieker, 


Nachi&ppa 
Chettiar 


v. 
Chinnaya- 


gami Naicker. 


844, o THR MADRAS LAW JOURNAL: REPORES, [ vor, xvi. 


127 of the Limitation Act). The rules of the law of survivorship 
are resorted merely to select the heir. The Zemindar can mort- 
guge his estate for his debts. He can sellit to pay off his debts. 
He can bequeath tt, directing the legates to pay off his debts. He 
can direct the heir to pay off his debts; but if he omits to do this, 
to say that the creditor is to be without any remedy is against 
principle. The analogy of the Tarwad cases supplies the true 
principle. There can be no survivorship where there is no com- 
munity of property. The property was during the Zemindar’s life- 
time his ‘ absolute’ property in every sense of the term. When 
one takes this property after him, heis bound to pay his debts. 
Kali Krishna Sarkar v. Raghunath Deb! is explained by the 
statement in Gopal Prasad Bhakat v. Raghunath Deb? ; the estate 
there was ‘inalienfble by custom,’ and this restored the state of 
tlings prior to the 10 All. case and that is why it was held in the 
Kali Krishna Sarkar v. Raghunath Deb! that the successor was 
not liable ; for in such a cage there will be a community of interest 
even during the Zemindar’s life-time. On any other basis, the 
decision is wrong and the decision in Ram Das Marwars v. Tekait 
Braja Behari’ is inaccord with the rulings of the Privy Council. 


Bachoo v. Mankorbai* explained the result of the 10 A. case 
that there is ‘no co-parcenary’ in the true sense in impartible 
property. A man who takes the absolute property of another is 
incontestably bound to pay his debts. 

The Court delivered 


JUDGMEN'TS:—Sankaran Nat, J.—The suit is to recover 
the amount doe under a promissory note executed by the late Ze- . 
mindar of Mannarkotai which, according to the appellant, pum 18 
an impartible Zemindari. 


The first defendant was the undivided brother and is the suc- 


' cessor of the late Zemindar, and the second defendant is his widow. 


The lower Courts have found that the debt was not contracted for 
family purposes or the use of the Zemin and have dismissed the suit. 
In second appeal it is contended before us, that as the Zemindary 
is impartible, it is not joint family property, but thatit was the 
property of the late Zemindar and liable, "therefore, in the hands of 
the first defendant, his heir, for payment of his debt irrespective of 





1. LLB, 81 C. 224, B. 60. W. N. 879. 
& LL. R, 83 O, 168. 4 6 Bom, L. Bat p. S871, 
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the nature of such debt. In the lower Courts, this plea was dis- Nachlappa 


: . : Chettiar 
allowed on the ground that it was not properly mised in the plead- y. 
ny Ohinnaya- 
Ings. sami Naioker 


I am of opinion that the lower Courts are wrong in not deciding Saini 
this question and that the plaintiff is entitled to a decision on this N5 J- 
point. I accordingly proceed to decide whether the plaintiff is 
entitled to recover his debt out of the Zemindary, assuming in fa- 
vour of the appellant, that Mannarkotaiis an impartible Zemindary. 


It is conceded that the late Zemindar was an undivided 
member of his family, that the Zemindary was not his self-acquired 
property and that the f rst defendant rightly succeeded to it in the 
absence of any son of tbe deceased as the brother and an undivided 
member of his family in preference to his widow, who is the right- 
ful heir and successor to any property of the deceased Zemindar, 
either self-acquired or held by him as a divided member of such 
family. 


The argument thai the Zemin is assets for the payment of the 
debts of the late Zemindar is based on the ground that, according 
to certain decisions of the Privy Council, he had fall power of 
alienation and the estate was his absolute property subject only to 
the claim for maintenance of the first defendant or any othor 
member of his family. 


For a long time the prevalent opinion was that there were no 
proprietors between the Government and the cultivating ryot. Ac- 
cording to this view the Zamindars or Poligars were the descendants 
of Police or Revenue officers under the former rulers, who were re- 
munerated by them with the grant of lands or assignments of revo- 
nue, and it was assumed that their rights in the properties assigned 
continued unaltered under the British Government. Succession 
was not treated as governed exclusively by the laws of inheritance, 
The ruling power disposed of such questions as it deemed most ex- 
pedient and the succession of the legal heir depended, if not abso- 
lutely upon the arbitrary will of the Government, at least upon his 
selection by the latter, and it was laid down that the hereditary 
interest in those estates was created for the first time by the San- 
nads granted under Regulation XXV of 1802. See the decisiong 
reported in the 1st Volume of Select Decrees, pages 80, 141 and 172, 
That conclusion was arrived at upon the Regulation and “ by infor- 
mation obtained from other sources." 


-— 
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. The decisionsin Subba Chetty v. Masté Immadi Rani‘, and | 
Arbuthnott v. Olugappa Chetty*, treated the poliems only as life | 
estates and the judgment in Chauks Gounden v. Venkataramanter® 
states that such was then the generally received theory. This was 
probably true under the Hindu and Mahomedan Governmentsin the 
case of those Zemindars or Poligars who were only Revenue or Po- 
lice officers before oustom rendered their estates hereditary. 

Public policy under the Hindu and Mahomedan rulers required 
indivisibility. No part of the Zamindary could be alienated 
and each holder was bound to hand over to his successor the entire 
estate, Where the holder was supposed to have only a life estate, 
his alienation of course could not bind his successor. Where he held 
under a permanent Sannad it was decided under the terms of the 
Regulation that he had an estate for life with remainder to his heirs 
and successors in perpetuity. In neither case could the estate be 
treated as assets for the payments of debts. This was the state of 
the law till 1870. In that year, by their judgment in the Marun- - 
gapurt case* the High Court held that the regulation of 1802 only 
recognized and confirmed the proprietary rights which already 
existed and provided for the permanent assessment of lands liable 
to pay revenue to Government ; and in strict consonance with this 
view of the hereditary nature of the estate, the same learned Judges 
held that the estate must be treated as family property with only a . 
difference in the mode of its beneficial enjoyment due to the pos- 
session being vested in a single member (Gouri Devamma Qaru v. 
Raman Dora Garu’. Thus while the High Court practically discard- 
ed by the first case the theory of the life estate and estate tail and 
thereby removed all restrictions upon alienation due to the nature 
of the tenure, in lieu of such restrictions they introduced bv the 
latter decision restrictions imposed by law upon the managing 
member of a Hindu family in dealing with the corpus of the estate. 

Inalienability by the holder and non-liability to pay his debts 
after death thus continued, therefore, to be the rale in this Presi- 
dency till the decision in Beresford v. Ramasubba® which followed 
the decision of the Privy Coancilin Sartaj Kuartv. Deoraj Kuari’. 

The case of Sartaj Kuari v: Deoraj Kuari” and the Pittapur 
case? have been so often referred to and commented upon,that [ think 

— a eS ee ee 


1. 8. M H, C. B. 808. 5. 6. M. H. C. R. 98 

2. 5. M. H. OC. B. 308. 6. I. L. R., 18 M. 197 
, 8. 5. MALO. RB. 211. 4, Ils B, 10A. 372. ' 
- 4 6. M. H. O. R. 208. 8, LL B; 32,989 
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it only necessary to state the conclusions to be drawn from them. 
Those cases establish that the rules laid down by the Mitakshara 
must govern the question of alienability and similar questions 
unless such rules are displaced by custom ; that impartibility is a 
custom ; that the right to partition is such an inseparable incident 
of joint ownership acquired by birth in a family governed by 
Mitakshara Law that, where the right to a partition does not exist, 
there is no joint ownership and, as admittedly there is no right of 
partition where the estate has become impartible by custom, there 
is no joint ownership in any impartible estate ; the right to interdict 
alienations arises from such joint ownership and as the latter is 
wanting in the case of impartible estates a junior member of the 
family to which the Zemindar belongs is not entitled to question 
the validity of the alienation, which must therefore be held binding 
on the succeeding holders of the Zemindary. 


The right which a junior member of & family has in an 
impartible Zemindary held by the eldest member of the family is 
therefore only a right to maintenance out of that estate. ‘Thus, 
though according to the M..dras decision till 1889 the impartible 
estate wereinalienable by the holder in his lifetime and not avail- 
able for payment of his debt after his death, the law as then declar- 
ed established that they are alienable, and itis now contended 
before us that &s bhe present Zemindar must accordingly be treated 
as having had no community of interest with the deceased in his 
lifetime, as the latter had the power of alienation aud therefore was 
the owner of the estate, itis liable in his hands to satisfy the debts 
of the deceased. 


The decision as pointed out clearly establish in my opinio 
that the deceased and the first defendant were not coparceners or 
joint tenants. There was no unity of possession of enjoyment or 
interest. There is no benefit of survivorship then, as that term is 
understood in English law, and if vnfettered freedom to alienate 
only subject in some cases to claima for maintenance is the test of 
ownership and any property which a person can alienate and of 
which a person is also proved to be the owner is assets for payment 
of his debts, then the Zemindar, defendant, must be held liable to 
pay the debts out of the estate. 

B 


Naohiappa 
Chettiar 
v. 
Ohinnaya-, 
sami Naicker. 





Şankaran 
Nair, J. 


Naohiappa 
Che 
v. 
Chinnaya- 
sami Naicker. 


Sankaran 
Nair, J. 
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The main argument on the other side is that this theory of 
ownership in the Zemindar is incompatible with the recognized rule 
of devolution of impartible estates. 


Hindu law recognizes two courses of descent. The law as 
declared in Section I,|Chap. II of the Mitakshara, declares generally 
the right of the widow to succeed to the property of a sonless 
Hindu. It has never disputed that the widow takes the whole estate 
of a man who dies without male issue and separated from the other 
members of the family. But in considering the question of devo- 
lution of the self-acquired property ofa person not separated from 
the other members and remaining undivided with them at his 
death, the Privy Ccuncil have laid down the following proposi- 
tions :—= 

firstly -—“That*the law of succession follows the nature of 
the property; and of the interst involved in it." Therefore the 
family may remain undivided. But if the impartible Zemindary is 
the seperate property of any member of the family, it will go to his 
widow if sonless and not to any coparcener. See Katama Nachiar v. 
The Raja of Sivagunga! and Rajah Sureneni Venkata Gopala 
Narasimha Row Bahadur v. Rajah Suranent Lakshma Venkama 
Row*. The first defendant therefore would not be entitled to snc- 
ceed to the Zemindary as being an undivided member of the famil y 
of the deceased, if it were the separate property of the Zemindar. 
The other propositon laid down by the Privy Council, is that “ It 
is on the principle of survivorship that the qualification of the 
widow’s right established by the Mita*shara, whatever be its extent, 
must be taken to depend”®. Their Lordships say, “ accord- 
ing to the principles of Hindu law, there is coparcenaryship between 
the different members of a united family and survivorship 
following upon it. There is community of interest and unity of 
possession between all the members of the family and upon the 
death of any one of them, the others may well take by survivorship 
that in which they had during the deceased’s lifetime a common 
interest and a common possession.” The widow’s claim, therefore, 
can only be postponed to claim by survivorship. This rule of suc- 
cession as to impartible estates has been re-affirmed and acted upon 


1, 9M. I. A. 589 at/614. 3, 18 M. I. A., 140, 
8. 9M. I. A. 611, 
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by the Privy Council even after the case in Sartaj Kuaré v» E 
Deoraj Kuari!. See Jogendro Bhupati Hurrochandra Mahapatra y. 

v. Nityanand Man Sng?*. It is contended, therefore, that when Mure Lu 
the first defendant succeeded in preference to the widow, he took — 
the estate by survivorship and such estate is not liable in his hands Nair, J. 
to payment of the debt of the deceased. It is argued before us on 

the other side that, as there is no coparcenary or joint tenancy 

neither community of interest nor unity of possession in the case 

of an impartible Zemindary, there can be no survivorship, and there. 

fore when it is stated that the brother takes as survivor, it only 

means that he takes as the member ofa family of which the two 

persons were undivided members. But the decision of the Privy 

Council in the Sivaganga case? already cited precludes us from ac- 

cepting this suggdstion made on behalf of thé appellant. It is the 

nature of the property that determines the saccession. It is the 





commanitg of interest in the property in dispute and the unity of 
possession so far as such property is concerned, that is the founda- 
tion of the right to take by survivorship. ltis true that their 
Lordships have not explained how there can be any survivorship 
where there is neither coparcenary nor joint tenancy, but we can- 
not for that reason hold against the express decisions of the Privy 
Council, that the first defendant did not take by survivorship. 
Otherwise he cannot exclude the widow, the second defendant. 


Mr. Mayne is probably right in eaying that after the decision 
in Sartaj Kuari v. Deoraj Kuari? and the Pittapur case*, the 
survivorship as a rule governing the iaw of succession to an 
impartible estate is only a survival from a theoretical coparcennry. 


A peculiar mode of devolution of ownership may make it sub- 
ject to exceptional incidents of property, and when the acquisition 
or recognition of ownership is due to a process of evolution to a 
series of decisions, extending over & comparatively long period of 
time, or to judicial legislation as called by some, such ownership 
may carry with ib certain incidents appropriate to it in its earlier E 
stages, but from which rights of ownership acquired in well known 
and recognized modes are free. 


Illustrations may be found in Hindu as in English law. 





L LE B 10 3787 8, 9 M. I. A. 589. 
3. I. L. B., 18, 161. 4 I. L. R., 22 M. 888. 


Nachiappa 
Ohettiar 


v. 
Ghinnaysa- 
sami Naicker. 





Sankaran: 
Nair, J. 
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` A Hindu widow is at liberty to dispose of the income from 
her husband's estate, But if she has not disposed of such income, 
it becomes a part of the husband's estate, goes to his heirs and 
ceases to,be available to satisfy her debts. 


Before ‘the Married Women’s Property Act, the husband was 
entitled absolutely to his wife’s leaseholds. He had power of alie- 
nation though not by will without her consent. Butif he did not 
alienate them and she survived him she took the estate free from 
any obligation to discharge his debts. Again before Lord Romilly’s 
Act 8 & 4, Will. 40. 104, the simple contract creditors could not pro- 
ceed against the real estate of the deceased except when he was a 
trader, and copyholds werenot assets for payments of even spe- 
cialty debt. 


Weare not, therefore, compelled to disregard the course of deci- 
sions in this Presidency and hold that the Zemindary must be treat- 
ed as assets in the hands of the present holder for the payment of 
the debts the last Zemindar deceased because the latter had the 
power to alienate it. 


The second appealin my opinion must therefore be dismiss- 
ed with costs. 


- Moore, J.—The District Judge observes in his judgment that 
as the Mannarkotai estate was not shown to be impartible, the doc- 
trine laid down in Sartaj Kuari v. Deoraj Kuari! was not applicable. 
He has, however, not tried to question as to whether the estate was 
impartible or not on the date on which Exhibit A was executed. 


I was accordingly, at the commencement of the hearing of 
this second appeal, of opinion that an issue as to whether the 
estate was impartible or not should be sent down to the District 
Judge for trial. As, however, I concur with my learned colleague, in 
holding thateven ifthe estate should be shown to be imparti- 
ble, the Zemin cannot be looked on as assets in the hands of the 
frst defendant for the payment of the debts of the late Zemindar, 
it follows that it is not necessary to send this issue, and I accord- 
ingly agree in ordering this second appeal to be dismissed 
with costs. ° 


~ 





l. LL, R. 10 A, 272. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Sankaran Nair. 


Parattahath Kunhi Mayan .. Appellant* (Platn- 
" df). 
v, 
Parattahath Muhammad vis .. Respondent x2d(2 
Defendant). 


Landlord and tenant—Estopped—HEjectment suit. Kunhi mays 


In a suit in ejectment by a landlord against the tenant and his transferees on 
the expiry of the term of the tenancy, the transferees are precluded from pleading 
any other independent right that they may have to possession of the lands, (vts., that 
he is a member of the same Tavazhi as that of the plaintiff). 


Muhammad. 


Second Appeal from the decree of the District Court in A. S. 
Nos. 314 and 823 of 1908 presented agaifist the decree of the 
Court of the District Munsif of Taliparamba in O. B. No. 185 
of 1902. 


J. L. Rozario for appellant. 
K. Narayana How for respondent. 
The Court delivered the following 


JUDGMENT :—We think this decree cannot be supported. 
The plaintiff sues to recover certain land which was let by the 
plaintiffs late Karnavan to the first defendant and his late father. 
The first defendant has transferred his right to the second and third 
defendants. The lease having expired the plaintiff sues to recover 
the land. The District Judge dismissed the suit holding that the 
plaintiff could not recover the land as it is proved that the land 
belongs equally to the Tavazhi of the plaintiff and to the Tavazhi 
of the third defendant.and he held that the plaintiff should have 
‘sued for partition. 


| Possession of the land was, however, obtained by the third de- 
fendant from the tenant of the plaintiffs Karnavan, and in these 
circumstances he cannot oppose the plaintiff's claim (S6e Pasupati 
v. Narayana’) and the plaintiff is entitled to a decree. We, there- 
‘fore, reverse the decree of the District Judge and restore that of 


the District Munsif with costs in this and in the lower appednto 
Court. Pu 





+ S. A. Nos, 726 and 237 of 1904. 16th March 1906, 
1. L. R., 18 M, 385, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRxs8ENT :—Mr. Justice Moore and Mr. Justice Sankaran Nair. 


. Malladi Venkatappayya €— .. Appellant* (1st 
Defendant). 


V. 


Jonnalagadda Venkatasubbayya being minor Respondent 
by mother and next friend Parvatamma. (Plaintif). 
Venkatap- Hindu law—Partition—Presumption—-Meintenance grant, resumability, 
ayya 
$ tf In tho absence of any proof of division, the presumption is that a Hindu family 
Venkatasub- is undivided. 
bayya. 
In the absence of any evidence that lands get apart for the maintenance of 
& female member of the family (here, & co-parceners’s widow) were not intended 
to be resumed on her death, the presumption is that they are resumable. 


Second Appeal irom the decree of the Court of the Subordi- 
nate Judge of Kistna in A, S. No. 225 of 08, presented against the 
decree of the Court of the District Munsif of Bapatla in O. S. No. 
397 of 1901. 


K. H. Krishnaswami Iyengar for appellant. 
V. Visvanatha, Sastre for first respondent. 
The Court delivered the following 


JUDGMENT :—The Subordinate Judge is right in holding 
that in the absence of any proof of division it must be held that 
the family was undivided. It appears that the suit land was put 
in the possession of Jogamma for her maintenance. 


She lived to a great age and the land was consequently in her 
possession for a number of years. There is, however, nothing that 
can be called evidence to show that it was intended that the land 
set apart for her maintenance was not to be resumed on her death, 
and in the absence of such evidence the presumption is, that it was 
intended that the land was to be resumed. 


We must accordingly hold that Jogamma had no authority to 
deal with the land as she has done under Exhibit I and this second 
appeal must therefore be disinissed with costs. 





* S. A. No. 128 of 1904. 7ih March 1906, 


PART VIII. | _ THE MADRAS LAW, JOURNAL REPORTS: 853 
IN THH HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Moore and Mr. Justice Sankaran Nair. 


Senthivelu Mudaliar isi se. e Appellant* 
: (Defendant). 
v. 
Varada Charriar (deceased) and another |.» Respondents 


(Plaintif and 
his legal repre- 
sentative). 


Provincial Small Cause Courts Act, Schedule II, Article 85—Sutt for the recovery of 
money pata to avoid. a sale. 


A: guit for the refund of money paid by a tenant to a void a sale of the holding 
in pursuance of an improper or excessive distress ig not a suit for compensation andis 
consequently a guit of a small cause nature ; and no second appeal lies therefrom. 


Second Appeal from the decree of the District Court of 
Chingleput in A, S. No. 11L of 08 presented against the Decree 
of the Court of the District Munsif of Trivellore in O. S. No. 584 
of 1902. f 


C. Ramachandra Rao Sahib for appellant. 


B. Drinsvasa Atyar for V. Krishnasami Asyar for 2nd respon- 
dent, 


The second appeal the Court delivered the following 


JUDGMENT :—A preliminary objection is taken that as the 
suit is one of small cause nature and the sum sued for is under 
Rs. 000, there is no second appeal. 


The answer given is that the suit comes under Art. 35 (J) in 
the 2nd Schedule appended to the Provincial Small Cause Courts 
Act. The objection is, in our opinion, a good one. This is not- 
a suit for compensation for illegal, improper or excessive distréss or 
attachment, but merely for the recovery of money paid. This 
second appeal must be dismissed with costs to be calculated on 
the reduced scale as notice of this objection was not given. 


* B. A. No. 820 of 1004, , Oth April 1906, - 


BSenthivelu 
Mudalisr 
Ve 
Varada 
Ohariar. 
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IN THE HIGH. COURT OF JUDICATURE AT MADRAS, 
Present;—Mr. Justice Subrahmania Aiyar and Mr. Benson. 


Joti Kuruvetappa and 5 others .. Appellants* 
(Defendants 1—5 
and lst defend- 
ant’s legal repre- 

sentative). 

Versus 
Sri Devandra Kirti Buttarakappatracharia 
Swami by agent Izari Sirasappa and 9 others.. Respondents 
(Plaintif and 
defendants 11th, 
$ 12th and 14th to 
19th and the le- 
gal representa- 
. teves of 19th). 
Joti C. P. C., 8. 876—" In accordance therewith so far as +t relates to sò much of the subjecta 
Kuruvetappa matter of tha suit? —Decrea to ba passed in terms of the compromise—Sutt on bond 
ires pd: for personal détres—Üharge given by compromise embodied in the decree. 

There is nothing in principle or in 8. 375, C. P.O., compelling a court to 


restrict the relief to be granted in accordance with & compromise to what is prayed 
for m the plaint or less. 


The plaintiff prayed for & money decree in the plaint. The parties entered into a 
compromise whereby the defendants agreed to pay & certain amount to the plaintiff 
in 11 equal instalments, and the amount was made a charge on certain immoveable 
property of the defendants with interest at 12 per cent,in default of regular payment, 
The Court passed a decree in terms of the compromise. 


. Held :—There was nothing to restrict the court from making the amount 
& oharge on the immoveable properties of the defendants, even though the plaint 
only prayed for & money decree. Venkatappa Nayinin v. Venkatappa Nayinin] and 
Muthu Vijaya Ragunathan v. Thandavaraya Thambiran? commented on. 


Appeal from the decree of the District Court of Bellary in 
O. 5. No. 15 of 1808, 

P. R. Sundara Atyar and K, Srimvasatyengar for thé appel- 
lants (2 to 6). 

C. Ramachandra Rau Sahlwb and P. S. Swasamt AWyar for 
lst respondent. 


* A, No. 38 of 1908. 12th July 1900, , 
1 L L. En 18M, ab p.4. 3, I L. B., 22 M, 214 
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The Court delivered the following Kuruvetappa ' 


JUDGMENT ;—The plaintiff is the head ofa Muttin the Strisapps. 
Bellary District. A predecessor of his brought O. B. 17 of 1880 
in the Sub-Judge’s Coart of the district against the principal ' 
members of the family of defendants Nos. 1 to 5 on certain bonds 
for money said to have been executed by Santhappa (the father of 
the-ist defendant) and Basalingappa (the father of the 3rd defen- 
dant) as managers of the family. The claim of the plaintiff was 
adjusted by a compromise entered into between him and the defen- 
dants in the suit except the then 2nd defendant. By that compromise 
it was agreed that the plaintiff was to receive Rs. 7,828-4-0 and 
costs Rs.1,685-13-6 in eleven equal instalments and the amount was 
made a charge on certain immoveable property of the defendarts 
with interest at 12 per cent. in default of regular payment. The 
compromise was communicated to the court which recordedit and 
passed a decree in accordance therewith in 1888. The decree was 
assumed to contain an order for sale of: the property in default of 
regular payment, until 1897 when it was decided in execution pro- 
ceedings between the parties that the decree-holder was not entitled 
to enforce the charge otherwise than by a suit. As a result of that 
order-the present suit was filed to recover the balance due (viz.,)-Rs. 
19,275-10-7 by sale of the property charged. 


The District Judge gave a decree in favour of the plaintiff 
except in respect of the amount payable for the 1st and 2nd instal- 
ments, the recovery of which he held was barred by limitation. The 
defendants Nos, lto 5 appeal against the decree so far as it is 
against them and the plaintiff files a memo of objections in regard 
to the two instalments disallowed. ln the appeal the question 
raised by all the appellants in common is as to the validity of the 
charge purported to have been created by the decree. The argu- 
ment is that the claim of the plaintiff in O. S. No. 17 of 1880 was 
only for money due under bonds which gave no charge on the 
defendants’ property and that it was therefore not competent to 
the court to give a decree creating a charge’ even though the de- 
fendants agreed to such a charge as one of'the'terms of the com- 
promise to be embodied on the decree. S. 875 of the C.P. C. 
provides. “Ifa suit be adjusted wholly or in part by any lawful 
agreement or compromise, or if the defendant satisfy the plaintiff.in 

0 
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STADIA respect to the whole or any part of the subject-matter of the suit, sach 

Kiasan agreement, compromise or satisfaction shall be recorded, and the 

Court shall pass a decree in accordance therewith so far as it 

relates to the suit, and such decree shall be final so far as relates 

to so much of the subject-matter of the suit as is dealt with by the 
agreement, compromise or satisfaction”. 


We see nothing in this language to preclude the Uourt from em- 
bodying in the decree the charge which the parties agreed to as secu- 
rity for the debt. The agreement was “lawful” and it “relates to the 
suit,” that is, to the matter of the claim in the case. In the claim 
as made in the plaint there was, itis true, no prayer to have the 
amount charged on the property, but there is nothing in principle 
or in the language of the section which we have quoted to restrict 
the relief to be grantéd in accordance with a compromise to what . 
is prayed for in the plaint or less. If that were the intention of the 
legislature, it would have found no difficulty in expressing the 
intention in suitable language. On thecontrary, the language used 
is wide and general, and it is obvious that it would be highly 
inconvenient if the parties should not be allowed to settle their 
disputos on such lawful terms as they might agree to without being 
restricted to such relief as one only of the parties had chosen to 
claim in the plaint. No doubt the language employed by this 
Court in the case of Venkappa Nayanin v. Thimmappa Nayanin! 
which was followed in Muthu Vijaya Haghunatha Udayana Thevar 
v. Thandavaraya Thambiran? lends some support to the contention 
of the appellants. But in that very case the actual decision shows 
that the Court allowed reliefs not claimed in the plaint but agreed - 
to by the parties as part of the compromise. In these circumstances, 
we do not feel compelled to accept the restricted construction of 
S. 875 involved in the language of the Court in that case. 


We are, therefore, unable to accept the appellant’s contention 
on this point, and we hold that the charge created by the decree in 
O, B. No. 17 of 1830 is valid. In this view, it is unnecessary to 
consider the other contentions urged on behalf of the appellants on . 
the footing that the Court had no power to charge the property 
by its decree, 


—— — 


1. Lk 3,48 M. at p. 414, 2, I. L. R.,.23. M,. 314, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Davies and Mr. Justice Benson. 


Sami Row Jagadab p .. Appellant* (Petitioner 
in O. P. No. 661 of 
03 and Respondent 
wn I. A. No. 1264 of 


03. 
v8. 
. : Eliavatha Row Gayabavadu and Respondents (Respon- 
another. dents in O. P. No. 
661 of 08. No. 2:38 the 
petitioner in I.A. No. 


* 1264 of 1903, 
' Guardian and Wards Act—Testamentary guardian—Interesis adverseto the minor— 

Removal of Testamentary guardian, 

A person who is the presumptive heir to the property of a minor is one whose 
interests are adverse to that of the mfnor, and when he is not a blood relative of the 
minor, such & person, even though he had been appointed guardian by the will of the 
father of the minor, was removed from the guardianship, and the maternal grand- 
* father of the minor appointed instead. 

Appeal from the order of the District Oourt of Tanjore, 
in Original Petition No. 661 of 1903 and Interlocutary application 
No. 1264 of 1908. 

V. Vesvanatha Bastri for appellant. 

E. Subrahmania Atyar for respondents. 

The Court delivered the following 

JUDGMENT :—The second respondent Thaj Saheb s the 
guardian of the person and property of the minor appointed by the 
will which was made a year before the testator’s death and was 
duly registered by him. There is no ground whatever for holding 
the willto be invalid and its provision must be given effect to as 
regards the property of the minor. 

But as the second respondent Thaji Saheb is to succeed to the 
property on the death of the minor he has an interest adverse to 
him. He is nota blood relation and has never taken up the cus. 
tody of the person of the minor who is only 8 years of age. The 


*A, A, O. No. 286° of 1904. - — 6th September 19000. 


- 


Sami Row 
v. 
Hliavatha 
Row. 


pan Row 
Eliavatha 


Row. 
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custody has, in fact, always remained with ‘the -appellant, the 
minor's maternal grandfather, who is a fit and proper person to. be 
such guardian. In these circumstances we modify the order of 
the District Judge.by appointing the maternal grandfather Sami 
Row Jagadab to be the guardian of the minor’s person. The 
second respondent will pay the appellante’ costs in this court. 


ae oes 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kr., Chief Justice, and 
Mr. Justice Benson. 


V.- Vythilingam Pillai and others .. Appeallants*® (2nd 
j Defendant and 
. L. B. of the 2nd 

v8. defendant, 


Kuthiravattath Nair Avergal and others.. Respondents | 
(Plaintif and de- 
S fendants 1, 8, 4, 
0, 0, 7^, and L. R. 
of the plaintif). 


Vythilingam Deed, construction—Malabar  Law—Kanom——Ánubhavam— Limitation Act, Art, 184— 


ve 
Kuthiravat- 
tath Nair. 


Purchaser. 


The word Anubhavam or Anubhogam is a Sanskrit word, and literally means 
enjoyment.” In grants, however, it ordinarily implies hereditary, and, therefore, 
perpetual enjoyment; and when used as descriptive of a tenure of land, it implies an 
hereditary tenure; but the word may also be used with reference to an allowance 
‘of money or grain which is to be deducted from- the rent due to the grantor. In 
such a case, though the allowance may be perpetual or may operate as a rent 
charge on the land, it by no means follows that the tenure is irredeemable. Whether 
tne word implies an ixredeemable tenure or only a perpetual rent charge of grain or 
money must depend on the language of each document. 


A deed containing a recital that it was a renewed writing was in the following 
terms :—“ The rent due by us for holding the land on lease is 55 paras of paddy. 
The prior kanom and the value retitled for the reclamation effected hitherto in the 
said property and credited to our accounts is 700 fanams. The amount allowed for 
interest thereon is 85 paras of paddy, and the amount allowed for Anubhavam is 
5 peras of paddy. The total amount of the two itemsis 40 paras of paddy, The 
balance left after deducting these 40 paras of paddy, is 15 paras of paddy. 





—— 


*8.:A. No. 8056-of 1908. , 48th March 1906. 
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LÀ 
Held :—That the deed did not create an irredeemable tenure, and that if the 
Jands were redeemed, the grantors were entitled to recover the 5 paras of paddy 
annnally from the land. 


Article 184 of the Limitation Act, only applies in cases where the purchaser ig the 
purchaser of an absolute title and not merely of the mortgagee's rights in the land. 


Second Appeal from the decree of Subordinate Judge of 
Palghat in A. S. No. 877 of 1902 presented against the decree of 


the District Munsif of Palghat in O. S. No. 408 of 1901. 


T. R. Ramachandra Asyar for V. Krishnaswami Aiyar and 
A. Nilakanta Aiyar for appellants 2 to ð. 


P. R. Sundara Atyar for 8th respondent. 
The Court delivered the following 


JUDGMENT :—This is a suit for redemption of certain land. 

The plaintiff is the Kuthiravattath Nair. The second and third 
defendants are the present appellant and third respondent. They 
are in possession and they alone contest the plaintiff's right to redeem, 
‘hey claim under Exhibit IV which is an assignment obtained by 
them in 1896 from certain persons who had obtained an assignment 
in 1871 under Exhibit I,from the (Tarwad family) of the first 
defendant. The 1st defendant's family held the land under an 
instrument which is not produced but of which Exhibit A is the 
Kaichit or counterpart. It was executed by the 1st defendant and 
another member of his familyin favour of the plaintiff in 180€. 
The defendants. also relied on Exhibit II which purported to be 
a grant from the Zamorin in 1862. The Zamorin claimed to have 
an undivided half share in the land, but this claim was negatived 
in recent litigation between the plaintiff and the Zamorin and Hx- 
hibit II has been held by both the Courts below in the present 
. guit to be a forgery. The second and third defendants’ title, then 
| depends on Exhibit A and the chief question in this suit is as to the 
extent of the grant evidenced by it. The 2nd and 3rd defendants 
contend that it evidences a permanent irredeemable tenure, while 
- the plaintiff contends that itis nothing more than an ordinary Mala- 
bar Kanom redeemable on the expiration of the usual Kanom period 
. of twelve years. It recites that the plaintiff grants to the Ist de- 
- fendant's family * arénewed writing ” on a stamp paper of one rupee 


„in respect-of. certain. land and adds, * The rent due by us (lst 
.-defendunt's family) for ~holding-the .land on lease 15.55, paras 


w^. 


Vythilingam 
Pillai 


v. 
Kuthirevat- 
tath Nair. 


d 
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of paddy. The prior Kanom and the value settled for the 
reclamation effected hitherto in the said property and cre- 
dited to our accounts is 7U0 fanams. The amount allowed 
for interest thereon (on the said 700 fanams) is 85 paras 
of paddy and the amount allowed for &nubhavam is 5 paras 
of paddy. The total amount of the two items is 40 paras of 
paddy. The balance left after deducting these “ 40 paras of paddy 
from the aforesaid rent of the 55 paras of paddy is 15 paras 
of paddy " and the tenant agrees to pay rent calculated iu the 
usual way on this 15 paras. Now this instrument has all the 
elements of a Kanom. The reference to “the prior Kanom" of 
which this is “a renewed writing," the addition of the value of 
reclamations by the tenant to the prior Kanam amount so as to 
make up the new Kanom amount, and the manner in which the 
rentis calculated, a)l indicate that it is a Kanom demise and the 
Courts below have construed it as an ordinary Kanom, neither 


more nor legs. 


The defendants, however, contend that the words “ the amount 
allowed for anubhavam is 5 paras of paddy” have the effect of 
converting the Kanom into a perpetual tenure. We cannot fora 
moment accede to this argument. The word anubhavam or 
anubhogam is a Sanskrit word, and literally means ‘ enjoyment.” 
In grants, however, it ordinarily implies hereditary, and, therefore, 
perpetual enjoyment; and when used as descriptive of & tenure of 
land it implies an hereditary tenure; but the word may also be 
used with reference to an allowance of money or grain which is to 
be deducted from the rent due to the grantor. In such a case 
though the allowance may be perpetual or may operate as a rent 
charge on the land, it by no means follows that the tenure is irre- 
deemable. Whether the word implies an irredeemable tenure or 
only a perpetual rent charge of grain or. money must depend on the 
language of each document. This two-fold use of the word is sup- 
ported by authority, and it is sufficient, we think, to explain and 
reconcile the several cases that have been relied on by either 
side in the argument before us. In Greeme’s Glossary, which is 
a standard authority with regard to the meaning of the 
legal and revenue words and phrases in Malabar, this two- 
fold use of anubhavam is clearly stated. I5 is defined. as * A 
deed of gift of land as a reward for services performed, answering, 
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perhaps, to Inam land. The holder cannot be deposed and the right mm 
is hereditary, but if the grantee or auy of his descendants die y. 
without heirs, the land reverts to the Janmi, and on the succession rid 
of heirs the Janmi is entitled to Purushantasam*. In some in- 

stances a trifling payment of one or two fanams is made by the grantee 

to the Janmi in token of acknowledgment of proprietorship. 


An hereditary grant of Anubhavam of the purapad or residue 
of purapad after deducting mortgage interest, which remains in 
the hands of a mortgagee, is sometimes made to the mortgagee 
himself, or to some other person not connected with the land to 
whom tlie mortgagee is required to pay it." 

In Second Appeal No. 1877 of 1891 (unreported), Muthusams 
Iyer and Wilkinson, J.J., had to considera document very similar in 
its essential terms to the present, and they then said, “The main 
question to be determined is whether the Kanam created by 
Exhibit VII is perpetual und irredeemable. The material words in 
the document to which our attention is drawn are these, “the 
balance of Michavarom due to me, namely, 118 parahs and 64 
Edangazhies of paddy, I make over to you and your sons to be 
enjoyed as anubhavam for ever and ever with a liablity to pay me 
2 fanams a year as anubhavam Kacha.” The document is termed 
Ubhaypattola Karnam, which means, as explained by Grame, a 
a Kanom deed. This view of the deed is strengthened by the ex- 
pression used in the iustument “interest on the Kanom amount 
advanced to me.” The contention that the terms * anubhavam" 
“ you and your sons” and * for ever and ever" operate to render 
the Kanam irredeemable cannot be supported. The deed must be 
looked at as a whole. The primary intention of the parties was to 
create a mortgage and we are not at liberty to ignore it and to treat 
the document as if it evidenced a sile, the consideration for which 
consisted of the Kanom amount and past services. Reading the 
document as & whole, the intention appears to us to have been to 
combine in one instrument two independent transactions, viz., a 
mortgage and a gift of a certain amount of porapad to the demisee ` 





*, Purushantaram :—fuceession duty : literally, the death of the man. Sums 
varying (from 120 to 1,200 fanams, levied by Rajas from Naduvalis, Desavalis, heads 
of commercial corporations, from the holders of lands in free gift or under condi- 
tional tenure, and generally all persons holding Sthanam, Manam, or official digni- 
ties-in the state. -They also, in common with other Janmis or private proprietors, 
levied Purushantaram from their tenante aga fine of entry upon the decease of a 
proprietor or tenant.—Grame’s Glossary. 
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'ythilingam-and his sons. In this view the gift cannot in-any way operate in 
al 


v. 


tuthiravat- 


tath- Nair. 


restraint of the right of redemption any more than if the Kanom 
were granted to one party and the anubhavam right to another,” 


In Second Appeal No. 867 of 1898 (unreported) Collins, C. J., 
and Shephard, J., stated that the instrument was not unlike that in — 
the case just quoted (S. A. 1877) and that it must receivea like 
construction, and did not operate to give the lessee a perpetual 
right to the land but only to the 30 paras of paddy. 


In Second Appeal No. 1169 of 1894 (unreported), Collins, C. J., 
and Parker, J., held thata docnment similar to the present ‘‘ is 
clearly a renewal of a previous Kanom document and the contention 
of the defendants that the land No. 1 is held by their tarwad on 
Anubhogam rightis untenable. The real question is whether defend- 
ants have a perpetual Anubhogam right in 30 paras of paddy 
from that land. The contention that plaint cannot redeem the 
Kanom is untenable” and after a reference to the District Judge, 
the learned Judges held that the defendants had “an irre- 
deemable Anubhogam right to 80 paras of paddy from the land." 
It will be observed that in all these cases the Court held that 
an Anubhavam grant of paddy did not create an irredeemable 
tenure of the land in favour of the grantee. The Vakil for 
the defendants however strongly relies on the observations of 
this Court in the case of Thayyan Nair v. The Zamorin of Calicut?, 
But the decision in that case, if rightly understood, is in no 
way inconsistent with the decisions already referred to. In that 
case the words of the document were “ The rent of 29 items is 160 
paras of paddy, being the rent due exclusive of allowance for 
Adima Yavana as heretofore,’ The Court there explained that 
Adima meant'a “servant” and Yavana “ enjoyment,” the whole 
expression implying an allowance given for service, and it added’ 
that there was judicial authority for holding that when it applied’ 
to-a tenure of land'it prima facie imported a permanent tenure 
just'as Anubhavam implied a permanent tenure. It further pointed 
out that in'that case there were reasons why the grant must be 
held to have been made for services-already rendered and that the 
amount of the grant, not- being specified,. must-be-the produce of 
the land after deducting the rent-settled as-reserved for the land- 
lord. -The Court therefore: held-that the- instrument created an 


}. I.L.XA,27 M, 202, 
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irredeemable tenure in favour of the grantee. That conclusion is, 
we think, obviously correct. The grantor reserved a rent of 160 
paras of paddy for himself and it had been paid without alteration 
from time immemorial. He granted the rest pf the produce as a 
permanent allowance for the services rendered. That is just the 
converse of the present case, where the allowance in favour of the 
grantee is fixed at so many paras of paddy and the land is held on 
Kanom tenure, implying the right to redeem the land after 12 
years, or to renew the Kanom with a readjustment of the rent. The 
point to be borne in mind with regard to “Anubhavam” is that it may 
be used with reference to tenureof land and it will then prima facie 
import an irredeemable tenure, or it may be used with reference to 
a specified money or grain rent charged on the land, and in that 
case it will not imply any tenure in favour of the grantee. But if 
the amount of the grant is not specified and if the terms of the 
document indicate that only a fixed rent is reserved for the 
grantor and the rest of the produce is given as “ Anubhavam” or 
« Yavana", then it may wel be that the Court will treat it as creat- 
ing as irredeemable tenure, so as to secure to the gr»ntee the 
benefits intended for him by the grant. 


In the present case, we hold that no irredeemabie tenure was 
created but that defendants Nos. 2 and 3 are still entitled to 
recover 5 paras of paddy annually from the land if the plaintiff 
redeems the Kanam. 


The defendants Nos 2 and 3 further rely on Article 134 of the 
Limitation Act asa bar to the whole suit. We, however, agree with 
the Courts below that that article has no application to the present 
case. Inorder to have the benefit of that Article the purchaser must 
show that he is the purchaser of an absolute title, but Exhibit I under 
which defendants Nos. 2 and 8 claim refers to the title of the Ist 
defendant's family as a Kanom and Anubhavam right,and hands over 
the title deeds on which that right was claimed. Exhibit A was 
therefore no more than an assignment of those rights. To borrow 
the language of the Privy Council in Radanath Doss v. Gisborne’ 
when dealing with the corresponding provision of the law under 
the Act of 1859, ‘‘ we can find in this deed no evidence of a state- 
ment on the part of the vendor or of any belief on the part of the 


1. 14M. J. A. at p. 19, 
D 
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To dtm purchasers that the property was a property which the vendor claimed 


Y. 
Kuthiravat- 
. tath Nair, 


to hold by what we should call in this country a fee-simple title,” 
and we therefore think that the first requisite in the law of 
limitation is not made out, and that the appellants have not shown 
that they are purchasers of this specific property as an absolute 
property in contradistinction to a mortgage property upon a 
contract by the vendor to convey the property to them as an absolute 
property. 

We theretore dismiss the second appeal with costs. The 
decree will be without prejudice to the right of the defendants Nos. 
2 and 8 to their charge of the land. 





Present :—Sir Arthur J. H. Oollins, Kr., Chief Justice, 
and Mr. Justice Shephard. 


Vythilinga Nadan and another ... Appellants * (Defen- 
dants 2 and 3) 
versus 
Narayana Sami Ayyan and others ... Respondents (Plain- 


tiffs). 
Deed, consiruction—“ On demand,” 
Held :—'That the words “ on demand" in the deed in question imported a condi- 
tion of a precedent demand in order that limitation may run for n suit to recover the 


money duc under the bond. 


Second appeal from the decree of the Subordinate Judge's 
Court of Tanjore in A. S. No 18 of 1896, reversing the decree of 
the Court of the District Munsif of Tiruvadi in O. 8. No. 437 of 


1895. 
The document in question in the case was dated 15th Septen- 
ber 1878 and ran ss follows :— 

Mortgage document, Exhibit A. As we have received the said sum of Hs. 1,000, 
ond paid the same towards the amount due by us to M. R., we shall pay interest 
thereon at 14 as. p. c. per mensem on the 15th September of each year and have the 
payment endorsed on the bond, ond pay the principal on the 5th year. If the said 
amount be not properly paid, irrespective of the abovesaid time for payment, we 
shall, on demand, pay in cash the total amount of the principal and interest &coruing 
thereon with interest at 1 p. c. per mensem. 

The default in payment took pl.cein 1879. The plaint was 
presented on 14—9—95. There was apparently no demand until 


the expiry of five years from the date of the bond. 
* B. A, 200 of 1897, 27th Beptember 1897, 
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C. R. Pattabhirama Atyar for appellants. 

C. Venkatasubbaramiah for K. Venkatalingam for respondents, 

The Court delivered the following 

JUDGMENT :—We think that on the cdnstruction of this 
instrument the words “on demand " were intended to importa 
condition and that therefore the suit is not barred by the law of 
limitation. As to the other points there are no facts alleged or 
found to make the case cited applicable. Prima facte the money 
advanced or due must Le taken to be on the terms of the bond 
under which it was advanced. 


The appeal is dismissed with costs, 





IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE HIGH COURT OF JUDIOATURE AT FORT WILLIAM 
IN BENGAL). 
Present:—Lord Davey, Sir Andrew Scoble, Sir Arthur Wilson. 
Maharaj Kumar Babu Ganeshwar Singh, since 
deceased, and now represented by Babu Laliteswar 


Singh isa id is Yu .. Appellant.* 
versus 
Mohunt Ganesh Das, since deceased, and now 
represented by Mahant Ram Krishna Das .. Respondent. 


Bengal Acts—Public Demands Recovery Act, S. 17—Revisional powers of Commisstoner— 
Limitatton— Duty of Court to hear purchaser—Decision against purchaser without 
hearing him--Proper procedure. 

Bengal Act VII of 1880 applies to cases of rood and other cossos. The revistonal 
powers conferred by 8. 17 on the Commissioner and Board of Revenue applies to 
orders made after as well as before sale in execution of certificates under the Ast ; 
and, consequently, they will cover a case in which the Commissioner sets aside a sale 
made in execution of & certifloate granted by & Deputy Collector in respect Of a fine 
imposed on the plaintiff for failure to comply with a notice issued under 8. 16 of 
Bengal Cess Act, IX of 1880—on the ground that it has been brought about fraudu- 
lently and without legal justification. 

The periods of limitation presoribed by 8. 12 as applicablo to ordinary cases do 
aot apply to the exercise of the said revisional jurisdiction. 

It is on elementary principle which is binding on all persons who exercise 
judicial or quasi judicial powers, that an order should not be made against & man’s 
interest without there being given him an opportunity of being heard. The proper 
remedy of the party against whom the order has beon made without hearing him is to 
apply to the same authority for a rehearing. 


19th June 1900, 


Vythilinga 
Nadan 
v. 
Narayana- 
sami Ayyau- 


Laliteswar 
Singh 
v. 
Ram 
Krishna Das. 
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Their Lordships’ judgment was delivered by 


Sir Andrew Scoble:—In this case, special leave to appeel was 
granted on the ground that substantial questions of law arose upon 
the decisions of the Courts in India, which had given concurrent 


Judgment in favour of the original respondent, the plaintiff, in the 
suit. 


The guit was brought by the plaintiff to set aside the sale of a 
village called Subhankarpore, stated to be worth a lakh of rupees, 
the property of the plaintiff, which had been put up to auction 
under the provisions of Bengal Act VII of 1880, the Public Demands 
Recovery Act, and purchased for Rs. 1,100 by Baharaj Ganeswar 
Singh whose estate is represented by the present appellant. The 
sale was made in exegution of a certificate granted by a Deputy Col- 
lector in respect of a fine imposed on the plaintiff for failure to 
comply with a notice isssued under S, 16 of Bengal Act IX of 
1880, The Cess Act. 

The stile took place on the 19th September 1888 and 
the purchaser was put in possession of the village on the 5th 
December following. On the 2nd January 1894 the plain- 
tiff presented a petition to the Commissioner of the Division, 
alleging that he had no knowledge of the proceedings which 
had led to the sale, and that they ought to be set aside and the 
sale cancelled as irregular, fraudulent and collusive. The Commis- 
sioner, after hearing the vakils for both parties, by his order of the 
12th December 1894, admitted the appeal, on the ground that the 
evidence for the petitioner made out “a prima facie case of fraud, or 
at any rate of irregularities,” which prevented the petitioner from 
obtaining knowledge of the proceedings against him, and caused 
the sale of his estate at a most inadequate price, and he referred 
it to the Collector “to reply specifically to the allegations of 
the petition.” No report was apparently made by the Collector, 
probably because, the purchaser, in his turn, appealed to the Board 
of Revenue against the Commissioner’s order, with the result that 
the Board, by an order of 9th May 1895, decided that the fine was 
unjust, und had “no hesitation in setting aside the certificate for its 
recovery.” On 4th February 1896, the Commissioner passed a 
formal order annolling the sale, on the ground that “it was 
brought about frandulently and without legal justification.” 
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Upon these proceedings before the Revenue authorities being 
putin evidence before the Subordinate Judge of Tirhoot in whose 
Court the suit was pending, he passed & decree in favour of the 
plaintiff on the ground that the certificate and Bale having been set 
aside by a competent tribunal, the purchaser’s claim to the pro- 
perty could not be maintained. ‘This decree was confirmed on 
appeal by the High Court at Calcutte. 


The questions argued before their Lordships were three in 
number. First, that the Revenue authorities had no jurisdiction to 
make the orders on which the decree of the Civil Court was based ; 
second, that the appeal to the Commissioner was barred by 
limitation; and third, that defendant was not allowed to adduce 
full evidence in support of his case. 


Upon the first question, their Lordships entertain no doubt. In 
the case of Sadhusaran Singh v. Panchdeo Lal’, the High Court of 
Calcutta has held that Bengal Act VII of 1880 applies to cases of 
road and other cesses, and that being so, it is necessary to look to that 
Act in order to ascertain the interest of the jurisdiction conferred 
upon the Higher Revenue Authorities over the proceedings of 
their subordinate officers. This appears to be of the widest pos- 
sible character. 8.17 provides that “ the Commissioner may, in any 
case in which he thinks fit, revise any order passed by a Collector, 
or Deputy Collector or Assistant Commissioner or Extra Assistant 
Commissioner.” In the opinion of their Lordships this applies to 
orders made after às well as before sales in execution of certificates 
issued under the Act. And S. 24 enacts that “Collectors, De- 
puty Collectors, Assistant Commissioners and Extra Assistant Com- 
missioners shall, in performance of their duties under this Act, be 
subjected to the general supervision and control of the Commissioners 
of Divisions and the Board of Revenue”. These extensive powers 
were no doubt given to prevent any abuse of authority under the 
extremely stringent and sammary procedure authorized by the Act 
and are, in their Lordships’ opinion, amply sufficient to justify the 
orders of which complaint is now made. 

Upon the second question, it is quite true that under 8. 12 of 
the Act & person who*denies his liability to pay the amount for 
which a certificate has been made and filed against him is allowed 


1 L L. &,14 C.1, 
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thirty days within which he may petition to the Collector to 
sel aside the certificato either in whole orin part, that there upon 
the Collector must proceed to determine the liability of the peti- 
tiouer, and that under S. 16 an appeal from the Collector's order 
may be preferred within thirty days from the making of the 
order. But this was not the procedure under which the order 
now complained of was made. The Commissioner acted in the 
exercise of his revisionai jurisdiction under S. 17: and, it would 
defeat the object if the legislature of the periods of limitation 
applicable in ordinary cases were held binding upon him, when 
so acting. 


The third point was that the defendant was not permitted to 
bring forward full evidence in support of his case. Their Lordships 
entirely agree with the learned Judges of the High Court that it 
ig an elementary principle which is binding on all persons who 
exercise judicial or quasi judicial powers, that an order should 
not be made against a man’s interest without there being given to 
him an opportunity of being heard. In his Order of 4th February 
1896 annulling the sale, the Commissioner says itis quite unneces- 
sary to hear the purchaser before disposing of this petition : the 
ground of his decision being that the effect of the order of the 
Board of Revenue cancelling the certificate, was to render the sale 
null and void; and that there being “no question as to the illegality 
of the sale”, the formal order which he was asked to make followed 
as a matter of course. This is not a sufficient reason, though it 
may be doubted whether the purchaser was prejudiced by the 
irregularity. But, however, this may be, it seems to their Lordship 
that the proper remedy of the purchaser if aggrieved by this Order 
having been made in his absence, was to apply to the Revenue 
authorities for a re-hearing, and that it is now too late to ask for a 
remand on that ground. 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed, and the decree of the High Court, 
dated 30th March 1898, confirmed. The appellant must pay the 
respondent’s costs of the appeal. 
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IN THE HIGH COUR? OF JUDICATURE AT MADRAS. 


Presant :—Sir Charles Arnold White, Kr., Chief Justice, 
and Mr. Justice Benson. 


R. Munisami Reddi -— is ... Appellant* 
(Plaintif). 

Versus 
Pothili Venkiah and others $i .. Respondents 
(Defendaats). 


Deed—Crant—Oonstruction—Aaintenance grant—Presumption—Resunption, right of 
—Right of reversion to Inams. 


Prima facie in the absence of specific proviaior to the contrary, a grant of a 
village by a Zemindar to his younger brother for maintenance and in sottlement of 
his claim to & share in the Zemindari would iucludo the rfght to the resumption of the 
in&m lands situate in the vilago. The fact that one of the tanks which the holder of 
the Inam lands (the Inam here being Dasabundam Inam) was under the obligation 
to maintain, was in another village, which was not the subject of the grant, does 


not make any difference. 


Semble :—It may be that a maintenance grant by a Zemindnr to his younger 
brother for maintenance will revert to the Zemindar on the extinction of that brother's 


branch 


Second|A ppeal from the decree of the District Judge of North 
Arcot in A. S. No. 79 of 1903 presented against the decree of the 
Subordinate Judge of North Arcos in O. 8. No. 30 of 1902. 


V. Krishnaswami Aiyar for appellant. 


T. Narasimha Avyangar for 8rd respondent. 


P. S. Sivaswami Atyar and T, Varadappa Naicker for 2nd to 
7th respondents. 


The Court delivered the fol owing 


JUDGMENT :—This is an appeal from the decree of the 
District Court dismissing a suit for the recovery of certain lands 
formerly held as a Dasabandham inam 5. e., lands granted for the 
upkeep and maintenance of certain tanks. 


For the purpose of the question we have to decide in the 
appeal, the material dates and facts are as follows :— 





* 8, A. No. 104 of 04. 24th April 1908. 
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In 1880 a deed (Exhibit V) was executed by the then Zamin- 
dar of Kangundi granting certain villages to his younger brother the 
predecessor in title of the second defendant. Amongst the villages so 
granted was the village of Venkatapall. The lands which form 
the Dasabandham inam and which are the subject of this suit are 
situate in this village. 


The inam was granted for the upkeep of a tank in Venkata- 
palli village and of a tank in another village (Sogatapalli) which 
was not comprised in the grant of 1880. 

When this grant was made by the then Zamindar iu 1830, the 
right to resume the inam lands on forfeiture by the inamdar was in 
the Zamindar and he became the owner of the lands themselves sub- 
ject to the obligation to maintain the tanks in 1841 and 1800. In 
September 1892 the Yamindar sold the lands to his gumastah, the 
Ist defendant, and in November of the same year the 1st defendant 
executed a document Exhibit I in favour of the second defendant, 
which states that the Venkatapalli tank had breached and the first 
defendant was unable to repair it, and which purports to surren- 
der the innm lands to the second defendant. 


In 1901 the first defendant sold the lands to the pl-intiff. 


It is conceded thut the first defendant acquired a good title to 
the lands in question by his purchase from the Zaraindar in Septem- 
ber 1892, The defendant's case is that the lands were legally re- 
sumed by the second defendant in November 1892, on a forfeiture 
by the first defendant, and that when the first defendant purported 
to convey to the plaintiff in 1901, he had no title to convey. 


The question whether the second defendant was entitled to 
resume the lands in 1892 depends upon the construction of the 


grant of 1880. 


Tt was contended on behalf of the appellant (the plaintiff) that 
the grant of 1880 did not convey to the second defendant’s predeces- 
sor in title the proprietary right to the village of Venkatapalli, that 
if it did, the grant, beinga grant by way of maintenance, only 
enured during the continuance of the time for whose benefit the 
grant was made, and that in any view the grant did not vest in the 
second defendant's predecessor in title the right to resume the 
inam lands on a forfeiture by the holder of the lands. 
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For the purposes of the present case it is not necessary to de- 
cide whether the grant of 1580 operated as an ont and out convey- 
ance of the village mentioned in the grant,or whether the grant 
only enured during the continuance of the branch of the family 
which the second defendant represents, or whether this question is 
res judicata by reason of the decision of this court in Appeal No. 
89 of 1891. Itmay be that on the extinction of the second defen- 
dant’s branch of the family the whole of the subject-matter of the 
grant of 1880 will revert to the grantor’s successors in title. 


The question we have to decide ig—on the true construction 
of the grant does the right to resume the inam lands pass to the 
grantee?  Venkatapalh village is specified in genera] terms, as one 
of the villages “now given by meto you.” Prima facte the grant of 
the village would include the right to the resufaption of inam lands 
situate in the village. If it was intended to exclude this right 
from the operation of the grant, one would have expected to find 
some specific provision to this effect, The grant was made for the 
purpose of settling the younger brother's claim to a share in the 
family property and for the purpose of providing for the maintenance 
of his branch of the family. This being so, it seems extermely unlike- 
ly that the grantor whilst conveying the village itself would either 
intend or desire to reserve to himself the right to resume the inam 
lands which were situated in the village. The fact that one of the 
tanks which the holder of the inam lands was under the obligation 
to maintain, was in another village, does not in our judgment war- 
‘rant the infercncein the absence of any provision to that effect in 
the deed, that the grantor in 1830 intended to reserve to himself 
the right of the resumption of the inam lands. 


Further the parties themselves appear to have acted on the 
assumption that the right to resume was in the second defendant. At 
the time of the sale of the lands by the Zamindar to the first defen- 
dunt in September 1892, the Zamindar sent notice of the sale to the 
second defendant and intimated to the second defendant that he 
mast thenceforward look to the first defendant in the matter of repairs 
(See Exhibit II), The sending of this notice seems to show that 
at any rate in the view of the Zamindar the right to resume was 
in the second defendant. ‘The first defendant made the surrender, 
the second defendant accepted it, and the Zamindar at the time he 
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gp ern sold to the first defendant treatéd the second defendant as the 

y. person entitled to resume. 
Venkiah. : 

We are of opinion that there was a valid resumption of the 

lands by thesecond defendant in 1892, and that the first defen- 

dant when he purported to convey to the plaintiff in. 1902 had no 


title to convey. 
The second appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 
Present :—Sir Charles Arnold White, Kt., Chief Justtce, 


Mr. Justice Subrahmania Iyer and Mr. Justice Benson. 
Annanialai Chettiar ... T .. Appellant* 


(Plaintiff). 
v. 


Malayandi Appaya Naick and others ... Respondents 


(Defendants). 
Annamalai T, P. A, 8. 683—145 pendens—Üompromise and decree tn terms of compromise, 
Chetti 
v. i In the absence of fraud or collusion, the doctrine of his pendens as embodied in 


Appaya S. 52 of the Transfer of Property Aot applies when the suit during the pendency 
of which the transfer takes place is subsequently compromised and a deoree is 
given in pursuance of the compromise. Vythtnadayyan v. Subrahmania! overruled. 

Appeal from the decree of the Subordinate Judge's Court 
of Madura, West, in O. S. No. 46 of 1900. 


This Appeal coming on first for hearing, the Court (the 
Chief Justice and Mr. Justice Subrahmania Aiyar) made the 
following 

ORDER OF REFERENCH TO A FULL BENCH. 


The 4th defendant, the Commercial Bank, having advanced 
large sums of money to Appayasami Nicker, the Zemindar of 
Kannivadi, and his son, obtained on 14th December 1895 a register- 
ed, agreement from them, whereby inier alta it was provided that 
the Zemindar and his son were to execate to the Bank a mortgage 
on the terms and conditions stated in the agreement for the amount 


advanced and for acy further sums that may in pursuance of the 
* A, No. 165 of 1902, 20th February 1906, 


{t 24th October 1906. 
1. I, L. B, 13 M. 489. 
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agreement be advanced. Pending the execution of the mortgage 
deed, the Bank was put in possession of the property mortgaged 
and it proceeded to collect the rents and dues and manage the 
property as stipulated in the agreement. Part of the property 
made security to the Bank, viz., a tract of land in one of the hill 
villages in the Zemindari was at the time of the said agreement in 
the possession of Mr. Nicholson who had entered on it without 
right. A suit was brought by the Zemindar for the recovery of 
the land from Mr. Nicholson, the Bank also being a plaintiff. 
Possession was decreed on the 9th April 1896, and the decree with 
the consent of the Bank directed that the delivery of possession 
was to be to the Zemindar. 


The Zemindar failed to execute the mortgage to the Bank 
and obstructed it from realising the rents and otherwise interfered 
with its possession. The Bank thereupon on the 26th April 1897 
instituted O. 8. No. 28 of 1897 on the file of the Lower Court 
to enforce specific performance of the contract on the part of the 
Zemindar and to be secured in quiet and peaceable possession of 
the mortgaged property and the enjoyment of its rights in accord- 
ance with the terms of the mortgage to be executed by the Zemin- 
dar and his son. It prayed in the alternative that an account 
should be taken of all the moneys paid by the Bank under or by 
virtue of the said agreement, and of the moneys to which it would 
be entitled under or by virtue thereof had the mortgage referred 
to in the agreement been duly executed, that the Zemindar and his 
son should be directed to re-pay the same with interest thereon, and 
that, in default, the mortgaged property or a sufficient part thereof 
should be sold and the proceeds applied towards the discharge of 
the amount found dueto the Bank. The alternative prayer was 
made with reference to express provisions in the agreement which 
created in favour of the Bank a charge for all moneys due to it in 
accordance with the agreement on the whole of the property to be 
included inthe instrument of mortgage contemplated to be exe- 
cuted. Pending this suit by the Bank against the Zemindar and 
his son, the Zemindar transferred his right to the land covered by 
the decree against Mr. Nicholson, to the plaintiff in the present 
suit. After this, that is, on the 18th August 1898, the Bank's suit 
against the Zemindar was decreed. The decree was in pursuance 
of a compromise entered into between the Bank and the Zemin- 
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Li 


malai ‘dar. Under the compromise the Bank waived the claim to specific 
j Ns performance, the amount due by the Zemindar to the Bank was 
paya settled and fixed to be thirteen lacs and fifteen thousand rupees 
and was made payable with interest on the 15th August 1900, and 
in default the mortgaged property inclusive of the land trans- 
ferred to the present plaintiff was to be sold in execution. The 
Zemindar having failed to pay in accordance with the decree, the 
land referred to with the other properties made security by the 
decree was sold by order of Court and purchased by the Bank 

itself at the Court sale. 


It wus contended in the lower Court by the plaintiff that the 
compromise was fraudulent. It was urged there as also before us 
that the amount settled as due to the Bank was in excess of what 
was really due to it. ‘But there is no foundation whatever for these 
contentions, and we are satisfied that the compromise was entered 
into bona fide and that the sum payable thereunder to the Bank 
was not in excess of what it was entitled to. The order for sale in 
default of payment on the date fixed was the appropriate relief 
that would have had to be granted with reference to the alter- 
native prayer in the plaint and independently of the provision for 
such an order in the compromise. 


One of the questions for determination in the present case is 
whether the transfer to the plaintiff pending the Bank's suit is 
subject to the decree and execution proceedings therein. That the 
Bank's suit had become contentious by service of notice on the 
defendants before the transfer to the plaintiff is undisputed. That 
the transfer was made dnring the active prosecution of such a suit 
is also undisputed. The only point about which the parties are at 
issue is whether the transfer was or was not affected by the decree, 
having regard to the circumstance that the decree was in pur. 
Suance of a compromise. According to Vythinadayyan v. Subra- 
manta’, the question will have to be answered in the negative. 
As, however, we entertain a doubt as to the soundness of the rule 
therein laid down on the point, we refer for the opinion of a Ful] 
Bench the question :— 


Whether the transfer to the plaintiff was not subject to the 
‘decree and execution proceedings in O. S. No. 28 of 1897. 


l. LL, R, 12 M. 439. 
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Sw V. Bhashyam Iyengar and P. 8. Sivaswami Atyar for 
appellant. 


S. Srinivasatyangar for fourth respondent, 


Bir V. Bhashyam Aiyangar :—The phrase “ contentious suit” 
is not in antithesis to a “friendly suit." The doctrine of lis pen- 
dens does not apply to a case where the decree or order is passed 
on compromise. KAtshroy Mohun Hoy v. Muhummad Bujaffar 
Hossein; Kailas Chundra Ghose v. Fulchand Jaharri}. The case of 
Raj Kishen Mookerjee v. Radha Holdar* is the leading decision 
on the doctrine of lis pendens ; but itis silent to whether it applies 
to the case of a consent decree. See also Naduroontssa Bebee v. 
Aghur Alt Chowdhry®. A compromise between the parties to the 
suit though binding on the actual parties to the suit is not binding 
on an alience from the party pending the suit, when the alienation 
is one which took place before the compromise. [Subrahmanya 
Ayar, J,:—A compromise does not affect the activeness of the 
prosecution]. I only say it makes it noncontentions. My conten- 
tion is that the principle of lis pendens reste on the same principle 
as res judscata. 


[| Subrahmansya Atyar, J. Your argument is :—The doctrine 
of kis pendens is merely an extension of the doctrine of res judicata. 
The doctrine of 168 judicata applies as between people who are not 
direct parties only when there is an adjudication by Court; and 
where there is no adjudication by Court, the doctrine of lis pendens 
cannot apply] :—Y es. [Subrahmanya Aiyar, J.:—If a defendant 
is sued, then he can well defeat the purpose of the suit by transfer- 
ring possession just before the date of hearing and then allow an 
eeparte decree to be passed. The purchaser can say that tho 
decree wil] not bind him]. Yes. The decree there will not be in a 
contentious suit. Upendra Chandra Singh v. Mohre Lal Marware‘. 


As to when a suit becomes contentious, there is & case in 
A bboy v. Annamalai’ which lays down that service of notice makes 
the suit contentious. See also Jogendra Chunder Ghose v. Fulku- 


1 1. L. R. 18 C. 18 at 104; 8 B. L, R. 474. 8. 7 W. R. 108. 
.3. 21 W. B. 849, 4, T. L. R., 81 C. 745 at p 761, 
6, LL. R., 13 M. 180. 
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man Dassi!, where i$ was held that service of summops was not 
necessary to make the suit contentious. [Chief Justice :—The very 
fact that there was a compromise shows that the suit was conten- 
tious. The compromise puts an end to the contentious suit]. The 
suit ceases to be contentious in the interval betweeen the compro - 
mise and the decree in terms. [ Benson, J. :—The section speaks of its 
being contentious when the alienation takes place]. The “ decree” 
or “ order” should be made in a contentious suit. Therefore it is 
necessary that the suit should be contentious at the time of the 
decree or order. [Benson, J.:—The decree or order should be 


merely in the suit]. 


The decision in Vythinathayyan v. Subrahmantan? is placed on a 
very intelligible footing. The principle of the case of Jenkins v. 
Robertson? is embodied in S. 52, Transfer of Property Act. The 
first case lays down that a compromise cannot constitute.a bar of 
res judicata as against parties not directly parties to suit. See also 
Ahmed v. Motdint ; Keshava Tharagan v. Rudram Nambudre’ ; 
Brammoye Daesee v. Kristo Mohun Mukerjee*. Co.opromise doek 
arenot binding to the same extent as decrees of court. Nagappa v, 
Venkat Rao’. To sum up:—The word “ contentious” is purposely 
introduced in 8. 52, to avert an alienee being barred by a com- 
promise entered into by the vendor subsequent to the alienation, 
The decision in Venkata Narasimha v. Suryanarayana® that the 
suit becomes contentious soon after service of summons is not 
founded on sound principles. Even that view may possibly be 
supported by reference to the phrase “active prosecution.” The 
word “ active” is there in order to avoid dilatoriness on the 
part of litigants,in which case 8. 52 will not apply, whether 
the dilatoriness is before or after the issue of summons. The 
doctrine of lis pendens does not apply to the cass of a suit which 
ends in a compromise. The life and essence of a suitis a decree 
and where there is no decree on » trial, there can be no contentious 
suit. The words “contentious” is not used in antithesis with the 
word “friendly.” The principle that a compromise decree cannot 
operate as lis pendens has been enunciated in Jenkins v. Robertson ° | 





l I.L.R. 27 C. 77 at 83. 5. I. L. R., 6 M. 269. 
2. I. L. R., 12 M. 441. 6. I. L. RB., 2 0.322. 
8. L.R. 1 H. L. 8o. 117. 7. 1. L. E., 24 M. 266 at 207; 
4. LL R., 24 M 8, I, L. &., 13 M. 189 
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and in those classes of cases where the Privy Council has held 
that compromises by widows will not bind reversioners. 


S. Srinivasa Atyangar for respondent :—A compromise decree 
is nevertheless an adjudication which decides ‘the suit within the 
meaning of the Code. Sze Civil Procedure Code, s. 2 and 878. 
The conclusion is that of the Court, though no reasons are given 
therefor. It is a final judgment in the English sense and a decree 
in the Indian sense. No authority has been cited to support the 
proposition that compromise can convert an alienation made when 
the suit was being actively prosecuted into onemade when there 
was no contention. A contentious suit is used in contradistinction 
to a friendly suit where there is only a pretence of contention; 
or as in the Succession Act, the suit may become contentious after 
appearance on the other side has been put in'or it may mean a suit 
necessarily involving contention. In England even if the decree is 
by consent, still the decree is binding on alienees pendente lite. 
London v. Morris! : Windham v. Windham*. A compromise decree 
will operate as res judicata. The Bellscarin®. A compro- 
mise decree is an adjudication by the Court andis binding on the 
parties as such. ` Lomas v. Bueton*; Pranal Anni v. Lakshmi 
Anni’. Thesuit becomes contentious from the date of the presen- 
tation of the plaint. This is clear from S. 383, Civil Procedure 
Code, and the observations of the Privy Council in Motilal v. 
Karrabuldin®. Baja Kishen Mookerjee v. Radha Badhub Holdar’ 
correctly lays down the law, and that was the case of a compromise 
decree. This decision was approved and followed in Radhamadhub 
Holdar v. Monohur Mukerjee®. 


‘The Court expressed the following 


OPINION :— The Chief Justice :—In this reference the question 
for determination is whether the doctrine of lss pendens, a8 embo- 
died in section 52 of the Transfer of Property Act, applies when 


the suit during the pendency of which the transfer takes place is 


1, I.L.J. Oh. 85. 5. I. L. R., 22 M. 568 at 518, 514. 


2. IL. B., 22 E, R, 110, 0, I. L. R, 26 C, 179 at 184 and 186, 
8. IO P.D. 161, y. 21 W. R. 349. 


$, L.B. 6 C. P. 108, 8. I. L R., 15 C, 756 P. C. 
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subsequently compromised and a decree is given in pursuance of the 


compromise ; or, in other worda, was the case of Vythinadayyan v. 
Subramanya! rightly decided ? 


S. 52 of the Transfer of Property Act is in these terms:— 


* During the aciive prosecution in any Court having authority in British India 
or established beyond the limits of British India by the Governer-General in Counoil, 
of a oontentious suit or proceeding in whioh any right to immoveable property is 
directly and specifically in question, the property cannot be transferred or otherwise 
dealt with by any party to the suit or proceeding so as to affect the rights of any 
other party thereto under any deoree or order which may be made therein, except 
under the authority of the Court and on such terms as it may impose. ” 


I will deal first with the question of the construction of the sec- 
tion apart from the authorities, 


In support of the view that the section did not apply in the 
case of a compromise decree, it was argued that the word ‘ conten- 
tious’ was introduced for the express purpose of excluding the ope- 
ration of the doctrine of lis pendens when the decree was a decree 


by consent, I find myself quite unable to accept this view. A suit 


is either contentious or non-contentious, and the fact that there is a 
decree by consent cannot by a sort of relation back alter the nature 
and character of the suit. . The word contentious as distinguished 
from voluntary, or common form, is used to describe the jurisdiction 
of the Courts whose powers were vested in the Court of Probate by 
the Probate Act, 1857. The expression “ voluntary and’ contenti- 
ous jurisdiction and authority” occurs in sections 8 and 4 of that 
Act, and the practice of the Probate Division is governed by rules 
which distinguish between contentious and non-contentious busi- 
ness, I think the word contertious is used in S. 52 of the Transfer 
of Property Act in the sense in which it is used in the Probate Aot 
and rules. 


If the nature of the suit or proceeding is such that no contest 
is involved—as in probate common form business—the suit or 
proceeding is non-contentious. If a contest is involved it is conten- 
tious. lam quite prepared to accept the definition adopted by the 
Calcutta High Court in Upendra Chandra Singh v. Mokri Lal 
Marwarv*. With reference to the authorities bearing upon the 





l L L. R, 18 Mad. 439. 2 IL L.R., 81 Gal. 745. 
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meaning of the words“ contentious suits,” their Lordships say ee 
(p. 752) * what we think may be gathered from these cases, how- v. 

* ever, is that to constitute a suit ‘ contentious, it must be a suit, 5 rok 
‘ which upon the face of the proceedings would appear toinvolve obiet Justici 
* gome contention as to the right of one or other of tho parties 

* in the immoveable property, which is claimed in the suit, and 

* whether there is such a contention may be gathered from the 


* plaint itself, or the defence of the defendant, when it is put in." 


This definition is in accordance with the definition of “ conten- 
tion” contained in the explanation to S. 253-A of the Succession 
Act—“ By ‘ contention’ is understood the appearance of any one in 
person, or by his recognized agent, or by a pleader duly appoint- 
ed to act on his behalf to oppose the proceeding.” It may be said 
that the very fact that there is a compromige shows that the suit 
was originally contentious. Otherwise there would be nothing to 
compromise. 


With all deference to the learned Judges who decided 
Vythinadayyan v. Subramanya', I cannot agree with the view that 
a Courtin giving a decree in pursuance of a compromise performs 
o ministerial and not a judicial function. A decree is none the 
less a decree as defined by the Code of Uivil Procedure, because it 
is based on a compromise, and the legal effects of the decree 
contemplated by S. 375 do not differ from the legal effects of a 
decree where the suit has been fought out to the end. ‘The fact 
that a decree is given in accordance with the terms which have been 
come to between the parties does not prevent the decree being the 
formal expression by the Court of an adjudication on a right 
claimed ora defence set up within the meaning of the definition. 
The test is not—has the Court exercised its mind in deciding the 
terms of the decree? If it were, a decree in pursuance of!an award 
would not be “a decree". 


As regards the English authorities the principle on which the 
doctrine of lës pendens is based is laid down by Lord Cranworth 
in Bellamy v. Sabine*. The Lord Chancellor observes :—(p. 578) 
‘It is scarcely correct to speak of is pendens as affecting a pur- 
“chaser throagh the doctrine of notice, though undoubtedly the 
“language of the Courts often so describes its operation. It 


- 





1, I, L. B, 12 M, 489, 2. 1, De Gex and Jones 606, 
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affects him not because it amounts to notice, but because the law 
does not allow litigant parties to give to others, pending the litiga- 
tion, rights to the property in dispute, so as to prejudice the Op; osite 
party. l 
* Wherea litigation is pending between a plaintiff and a defen- - 
“dant as to the right toa particular estate, the necessities of 
“mankind require that the decision of the Court in the suit shall 
“ be binding, not only on the litigant parties, but also on those 
“who derive title under them by alienations made pending the suit, 
“whether such alienees had or had not notice of the pending 
“ proceedings. If this were not so, there could be no certainty that 
“ the litigation would ever come to an end.” Lord Justice Turner 
in giving judgment in the same cise observes i—(p. 084) “It is, as 
“I think, a doctrine common to the Courts both of Law and of 
“ Equity, and rests, as I apprehend, upon this foundation—that it 
“would plainly be impossible that any action or suit could be 
“ brought to a successful termination, if alienations pendente lite 
“were permitted to prevail. The plaintiff would be liable in every 
“case to be defeated by the defendant’s alienating before the 
“judgment or decree, and would be driven to commence his pro- 
“ ceedings de novo subject again to be defeated ly the same 
“course of proceeding.” A general order of Lord Bacon of 1649 
which is cited by the Lord Justice (p. 989) 1s in these terms ;— 
** No decree bindeth any that cometh in bona fide by conveyance from 
* the defendant before the bill exhibited, and is made no party, 
* neither by bill nor order, but where he comos | in pendente lite,. 
“and while the suit is in full prosecution, and without any colour of 


“allowance or privity of the Court, there regularly the decree 
* bindeth.” 


I can find nothing in the judgments in Bellamy v. Sabine}, 
which is the leading English case upon the subject, which suggests 
that the doctrine of Ite pendens does not operate when the decree of 
the Court is a decree based upon a compromise, 


On the other hand our attention was called to the case of Lan- 
don v. Morrts*, (more fully reported 5 Sim. 247) where it was held 
that a decree taken pro confesso was binding on a purchaser who had 
entered into & contract after the filing of the bill. Our attention 


1. 1 DeGex and Jones 506. 2. 2 L. J. Ch. 86. 


PART VIII.] THE MADRAS LAW JOURNAL REPORTS, 381 


was also called to an old case reported in 2 Freeman—“ Decree by 
. consent, for a lease or other personal estate, shall bind purchasers, 
Otherwise, said the Lord Keeper, you will blow up the Court of 
. Chancery”. See Windham v. Windham!. This report, however, is 
too meagre to be of any value. Moreover, it would appear that the 
decree was in connection with personal estate. 


With regard to the Indian authorities, in Katlas Chandra Ghose 

v. F'ulchand Jaharri*, (decided in 1871) there was a consent order 
and it was held the dootrine did not apply. The order by consent was 
of a very special character, being an order forthe sale of property 
to provide funds for the payment of costs. Moreover the decision of 
the Appellate Court, of which Sir Richard Couch was a member, was 
based not on the ground of the order having been made by consent, 
but on the ground that the defendant had notice of the plaintiff's 
olaim—5ee. pp. 489 and 490. It does not seem to me easy to 
reconcile Sir Richard Couch’s judgment in this case with the prin- 
ciples of the doctrine of lis pendens as enunciated by Lord Oran- 
worth. In a case which came before Sir Richard Couch 8 years 
later, Raj Kishen Mookerjee v. Radha Madhub Holdars where 

` it was held that a purchaser under an execution was bound by a 
_ Bs pendens, this decision was not referred to. In Ktshory Mohun 


_« Roy v. Mahomed Mujaffer Hosseint there is no doubt an obiter 


dictum which is in favour of the view which was contended for by 
Sir Bhashyam Iyengar—vtz,, that the doctrine did not apply in the 
case of a compromise decree. In Upendra Chandra Singh v. 
‘Mohri Lal Marwari’ the suits which were held to be not ‘conten- 
tious’ within the meaning of 8.52 were undefended suits for 
moneysdueon mortgages by sale of the properties, in which 
. no question as to the right to the properties was involved. 


I think S. 52 of the Transfer of Property Act should be con- 
strued as applying to the case of a comprom‘se decree in the 
absence, of course, of anything in the nature of fraud or collusion. 
'l'h's seems to be the natural construction of the section and ít is 
in accordance with the principles on which the doctrine of lis pen- 
dens is based. 





1, 22 Eng. Rep. 1103. 3. 21 W. R., 349. 
2. 8 Ben L. B. 474. 4. l. L. B., 18 0.188, 
6. I.L, B. 31 C. 745. 
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With all respect I think the case of Vythtnadayyan v. Su- 
bramanya! was wrongly decided, and I am of opinion that the 


‘answer to the question referred to us should be that the transfer 


to the plaintiff was subject to the decree and execution proceedings 
in O. S. No. 28 of 1897. 


Subrahmanya Atyar, J.:—I am also of the same opinion. Of 
course the words ‘‘ under any decree or order made therein” in S. 52 
of the Transfer of Property Act upon theirface lend no support to 
the argument of Sir V Bashyam Iyengar on behalf of the appellant, 
that the fact of the bank's decree having been passed on a com- 
promise renders it unavailing as against him. But the argument 
was put thus: the word “therein ” after ‘decree or order ” in the sec- 
tion refers back to the words “ contentious suit or proceeding " and 
though in the present instance the suit was contentious up to the 
time the compromise was entered into, it ceased to be such when that 


was concluded ; consequently the decree in question was not a decree 
of the description contemplated by the section. The argument of 


course assumes that the phrase “ contentious suit or proceeding” in 
the section covers only a suit or proceeding in which the parties 
are actually disputing and that only so long as the actual contest 
continues. In my opinion the word ‘contentions’ is employed in 
quite a different sense, viz., that in which Blackstone uses it in the 
passage cited in the recent New English Dictionary by Dr. Murray. 
That passage runs :—I pass by such ecclesiastical Courts, as have 
only what is called a voluntary and not a contentious jurisdiction ; 
which are merely concerned in doing or selling what no one op- 
poses, and which keep an open office for that purpose, (as granting 
dispensations, licenses, faculties and other remnants of the papal 
extortions) but do not concern themselves with administering 
redress to any injury (Blackstone’s Commentaries, VI Edn. 


(1774), Vol. III, p. 66). The contentious jurisdiction here 


spoken of is obviously that by invoking which a party 
having & difference with another puts the law in motion ag 
against his adversary, in contradistinction to jurisdiction to be 
resorted to in matters which ee-hypothesi admit of no opposition, 
The same idea is conveyed in Stronde’s Judicial Dictionary when 
the author in explaining the term “contentions” observes that con- 


1. LL.R, 12 M, 439. 
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tentions business is the opposite of common form business. This 
interpretation is algo in conformity with the opinion of Dr. Ghose who 
in his learned work on Mortgages points out that the term “ conten- 
tious proceeding" in the section has been borrowed from Prokate 
Practice ; where of course it merely means a proceeding in which 
there are adversary parties. (III Edn. p. 794). The unsoundness 
of the other view will be clearly seen if the startling consequence 
involved in it is borne in mind, for, according to Sir V. Bhashyam 
Iyengar, a decree passed eg parte, or on confession, or as the result 
of the defendant abandoning a defence set up would, equally with 
& compromise decree, not avail the successful party as against a 
transferee pendente iste from the defendant. This is virtually to 
abolish the salutary doctrine of lis pendens completely, inasmuch 
as a defendant desirous of defeating the plaifitiff, however good his 
title may be, has only to transfer the property in litigation to a 
third party and abstain from doing anything in the suit. The 
essence of the doctrine of iss pendens undoubtedly is that where a 
proceeding before a Court exercising contentions jurisdiction is 
honestly brought to a termination in one of the modes which the 
law permits to be terminated by and a decision of the Courtis ob- 
tained, such decision is binding upon all persons who claim title by 
virtue of a transfer pending the litigation, With reference to this 
underlying principle there is no conceivable reason for attaching 
greater efficacy to a decision arrived at after actual contest than to 
decisions arrived at otherwise. 


Passing to the authorities, the only decision which conflicts 
with the view we are now taking is Vythinathayyan v. Subrama- 
nvya' decided by the late Chief Justice and Parker, J. At page 
442 of the report the words “ decision of the Court" are italicised, 
it being apparently thereby implied that a deoree in pursuance 
of & compromise is not a decision by the Court for the purposes 
of lss pendens. This,as appears from what follows in the judg- 
ment, i8 obvionsly due to the effect ascribed by the learned Judges 
to Jenkins v. Robertson? which seems to have been taken as a 
decision on the general law. That this is not so was pointed out 
in In re South American and Mewican Co.,2 where it was laid 
down that a judgment by consent or default is as -effective as an 


l. I. L. R., 12 M, 439. 


2. L. R. 1 H.I Bo. 117. 
8, (1895), 1Oh. 87. "d 


* Annamalai 
Ohettiar 
v 


Ap aya 
Nolen. 
Subrah- 
manya 
Aiyar, J. 


384 . THE MADRAS LAW JOURNAL REPORTS. [VOL XVI, 


estoppel between the parties asa judgment whereby the Court ex- 
ercises its mind on & contested case (see at pp. 45, 46). In Kailas 
Chandra Ghose v. Fulchand Jaharri® also cited by the learned 
Judges, all that was laid down was that there was no authority for 
the proposition that a transferee pending litigation who does not 
become a party to the proceeding is bound by any order whatsoever 
passed therein without reference to what would in the usual course 
take place having regard to the nature of the suit, the caseset up 
in the plaint and the relief prayed for. In the course of his judg- 
ment Sir Richard Couch expressly abstains from entering into a 
consideration of the other effects of lis pendens. It is therefore 
difficult to see how anything in that case supports the view that the 
determination of the precise dispute in a case, in pursuance of a com- 
promise, is for that reason any the less a decision by the Court. 
Be this as it may, Kailas Chandra Ghose v. Fulchand Jaharri! does 
not seem to be altogether reconcileable with the two other 
decisions of the same High Court to which the attention of 
Collins, C. J., and Parker, J. was not drawn They are 
Naduroontesa Bebee v. Aghur Ali®, an earlier decision and 
Raj Kishen Mookerji v. Radha Madhab  Holdar* decided 
after Karlas Chandra Ghose v. Fulchand Jaharri! , ind in both of 
them compromise decrees were held to bind transferees pendente 
lite. The judgment in the second of these cas s, where the 
doctrine of lis pendens was exhaustively examined, was delivered by 
Sir Richard Couch himself, and the conclusion arrived at by him 
received the complete concurrence of the Judicial Committee in 
Gadha Madhub Holdar v. Monohar Mukerjes* (see atp. 761). 
Noris it to be supposed, as Sir V. Bhashyam Iyengar suggested, 
that English reports furnish no instance of a decision not following 
an actual contest having been held binding on transferees from 
parties to vending proceedings, Landon v. Morris®, cited for the 
Bank is one such intence. And Partridge v. Shephard*, Turner 
v. Babb’, and McIlwrath v. Holiander® are American authorities, 
in all of which the Courts held that compromise decrees prevailed 
as against purchasers pendente lite. {American Digest, Century 
Edition, Vol. 88, Col. 1443, a, d and e). 





l. 8 Bengal L. R. 474. 6. V. Simon's Reports in Chancery, p. 247. 
2. 7 W. R. 108. 6. 71 Cal. 470. ` 

3. 21 W. R 8409. 7, 60 Mo. 342. 

4, I. L. B. 15 Oal. p. 766. 8. 78 Mo. 105 s. o. 89 Am, Rep. 474, 
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Clearly, therefore, the answer to the question proposed must he gere i 
in the afirmative. v. 
l Appaya 
Benson, J.:—I am also of the same opinion. At the time Nalok. 

when the plaintiff obtained his interest in the property the suit (0... denn. Y. 
S. No. 28 of 1897) was undoubtedly contentious, nnd was being 

actively prosecuted. $. 52 of the Transfer of Property Act there- 

fore applies, and in the words of that section the property could not 

be transferred by any party to the suit (i. e., by the Zemindar then 

a defendant) «o as to affect the rights of any other party thereto 

(t. e., the Bani: then a plaintiff) under any decree which might be 

made therein, except under the authority of the Court. It is diff- 

cult to see how the compromise of the suit between the parties 
subsequent to the transfer can be held to render the suit non-con- 
tentious at the time of the transfer or, indeed, at any time, The 

very fact of the compromise shows that the suit was contentious. 
Moreover, if the compromise of a suit were held to render it non- 
contentious, it would never be safe for any party to enter into a com- 

promise, since by so doing he would jeoardise the fruits of his 

decree, which might be made of no effect by a transfer made behind 

his back by the other party. I. can find no reason why the law 

should be such as to involve consequences so completely at variance 

with the principles on which the doctrine of lis pendens ts based. T 

have no doubt that the case of Vythinadayyan v. Subramania!, was 

wrovgly decided as shown in the judgments of my learned brothers, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; ((FULL BENCH). 
Present :—Sir Charles Arnold White, Chief Justice, 
Mr. Justice Subrahmania Aiyar and Mr, Justice Benson. 


Neelamega Sastri : ... ` Appellant* (Petitsoner—18t De- 
fendant). 
Ue 
S. Appiah Sastri -«« Respondent (Respondent- Plain- 
tif). 
Companies Act, 8. 4—“ Association’ —Test. Neelamega 


To constitute an association, within the meaninig of 8. 4 of the Companies Act, i 
the existence of a legal relation between more than twenty persons giving rige to joint Appiah Sastri 


rights and obligations or mutual rights and duties is absolutely necessary. 
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Neelamega Held algo that in the case before their Lordships there was no association within 
Sastri ^ tho meaning of 8. 4 of the Companies Act. | 
ADP Pans Appeal under 8. 15 of the Letters Patent presented against the 
order of Mr, Justice Boddam, in C. R. P. No.'024 of 1904, preferred 
from the decree of the District Court of Trichinopoly in Sc. S. 
No. 295 of 1902. 

The appeal coming on first for hearing in the first instance 
before Mr. Justice Moore and Mr. Justice Sankaran Nair, their 
Lordships made the following 

ORDER OF REFERENCE TO A FULL BENCHt:—Moore, 
J.:—In Ramasami Bhagavathar v. Nagendrayyan? which was from 
the Madura District, it was found that persons more than twenty | 
in number paid each a certain sum monthly to & stakeholder. The“ 
sum total of the subscriptions was then paid over as a loan free of 
interest to one of the subscribers chosen by casting lots, and he was 
thereupon required to execute a bond with a surety obliging him 
to continue his monthly subscriptions to the end of the period for 
which the arrangement was agreed to hold good, that period being 
as many months as there were subsoribers. The bonds in question 
were executed in favour of the stakeholder and the subscribers. A 
suit was brought on one of such bonds to recover the amount 
payable for subscription on account of the period subsequent to its 
execution. The High Oourt held that the obligees carried on a 
business which had for its object the acquisition of gain, within the 
meaning of the Indian Companies Act, 1882, S: 4, and accordingly 
as it was unregistered, constituted an illegal association and that 
the suit was nob, maintainable. 

In Panchena Manchu Nayar v. Gadinhare Kumaranchath Pad- 
manabhan Nayar? from the Malabar District, it appeared that 
the prize winners in à lottery in which more than twenty persons 
took tickets covenanted with the promoters of the lottery to 
continue their subscriptions in respect of the successful ticket 
for two years more in accordance with the arrangement under 
which the lottery was established. The money not having been 
paid, the promoters brought a suit on the covenant. The High 
Court distinguishes this case from Ramasamt Bhagavathar v. 

| Nagendrayyan' as follows: —“ The right to collect the subscriptions 
due periodically by each ticket-holder rests only with the two 


f 3nd February 1906. 
L L L, B., 19 M. 81. 4. L Le A, 20 M. 08. 
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organisers, The duty of paying the amount ‘collected to the per- , 
son entitled is cast upon them. It is to them that, unlike 
the case of Ramasamy Bhagavathar v. Nagendrayyan! the parti- 
cular ticket-holder, who, as the prize winner has received the 
periodical collection, has to give the necessary securities for the 
payment of the future instalments due by him. Further, if any 
tioket-holder commits any default in paying his subscription accor- 
ding to the instalments, the proprietors alone are responsible to 
make up the deficiency caused by such default and are, consequently, 
at liberty to admit at their discretion persons not mentioned in 
Exhibit I as ticket-holders in lieu of the defaulters. The only 
obligation each ticket-holder lies under, is to pay his subscription 
from time to time to the proprietors ; and the only right possessed 
by him is to get from them his several share of the Rs. 25 deducted 
at the drawing of each lot out of the total collection and distribu- 
ted among the ticket-holders other than those who have received 
prizes and also to receive from the same parties the amount of the 
prize when he in his turn becomes the prize winner. It is thus 
manifest that the only persons associated with each other, in the 
sense of possessing joint rights, or being subject to joint obligations 
or of having mutual rights and duties, are the two proprietors, 
whilst the other ticket-holders are, in the language of James, L. J., 
(in Smsth v. Anderson*) * from the first entire strangers who have 
entered into no contract whatever with each other,’ 


“It follows, therefore that the very first condition laid down by 
the section relied on is wanting here." 


Tf a reference is made to these decisions, it will be found that 
thatin Panchena Manchu Nayar v. Padmanabhan Nair? is based 
on In re Padstow Total Loss and Collision Assurance Association’, 
while that in Ramaswami Bhagavathar v. Nagendrayyan! follows 
Smith v. Anderson?.: And it is also worth pointing out that Brett, 
L: J., who was one of the learned Judges who took part in the 
decision in Smith v. Anderson*, at the close of his decision in 
In re Padstow Total Loss and Collision Assurance Association4, 
states that the inclination of opinion which he had expressed with 


L IL 8. 1. L. R., 20 M. 68. 
2. L. R, 15 Ch. D. 947. ; 4 L. R, 20 Oh. D. 187, 
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regard to the mutual assurance companies in the case of Smith v, 
Anderson! could not in his opinion be maintained. 


In the opening passage in the judgment in Panchena Manchu 
Nayar v. Padmanabhan Nair? it is remarked that “from 
the instances which have come before this Court since Rama- 
sami Bhagavathar v. Nagendrayyan? was decided, it would 
seom that a notion is coming to be entertained that every 
chit or kuri in which more than twenty persons are con- 
cerned falls within S. 4 of the Indian Companies Act and, 
therefore, if unregistered, is illegal’. A consideration of the 
numerous cases which have, within the last few years come 
up for disposal in this Court, shows that the effect of the 
two decisions in I. L. R., 19 and 20 M. has been to cause 
considerable doubt to be entertained in the mofussil, in dealing 
with the question as to whether any specific chit fund, kuri or 
lottery which comes before the Court is an association which if unre- 
gistered, is illegal or not. For example, in Narayanasama v. 
Jambu Aiyan* the following case came before the Court: A kuri 
was started and an agreement was entered into between the nine 
defendants and the other subscribers to the kuri. The instrument 
that was drawn up, while giving the defendants the right to conduct 
or manage the affairs of the kuri, reserved to the body of the sub- 
cribers, who were more than twenty in number, the right in various 
ways to control the defendants and otherwise showed that the 
defendants were merely the agents of the subscribers. Under these 
circumstances the question was raised whether the members of the 
kuri constituted an illegal association, as not having been register- 
ed, or whether the defendants were alone the proprietors of the 
fund as in Panchena Manchu Nayar v. Padmanabhan Nayar*. The 
Court held that “ the whole body of the subscribers had joined in an 
agreement to start a chit fund and were all equally interested in it 
and retained power in themselves to control the acts of their 
appointed office-holders ;” and the Court consequently decided that 
the case differed totally from that reported in Pancheno Manchu 
Nayar v. Gadinhare Padmanabhan Nayar* and thatthe association 
required registration. 

1. L. B.,15 Oh. D. 247. 8. L L. R., 19 Mad. 81. 
2, I. L. R., 20 M. 68. 4. rtu 688 of 1808 ; 11 M, L. 
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I may also refer to a suit regarding & chit fund which recent- xi erg 
ly came before me in revision in C. R. N. No. 91 of 1905. I sent v. 
down an issue to “the Subordinate Judge as to whether the suit Amie 
was maintainable, and he returned a finding in the negative on the 
ground that the chit fund wasaa association consisting of more 
than twenty persons having for its object tho acquisition of gain 
and that, consequently, as it had not been registered, it was an 
illegal association. I accepted the finding and dismissed the 
suit." 
In the present case, which has come before this Court in revi- 
sion, the following is an abstract of the agreement (Exhibit B) 
entered into between the parties :— 


* Qhit jointly entered into by Subramania Sastrigal and Nee- 
lamega Sastrigal and the undermentioned members who are four- 
teen in number : 


The sum that amounts at each instalment for the total chits 
at the rate of Rs. 250 per chit lasting for 6% years and ‘one day 
from the first Sunday in October 1899, twice in every year, is 
Rs. 3,500. The aforesaid two persons shall conduct the chit fund as 
agents for this,and the said agents shall take as consideration 
therefor for the benefit of their own families the amount of the 
first chit without putting it to auction sale, the first agent taking 
one-third ofit and the 2nd agent taking two-thirds. From the 
other members the agents shall collect for all the remaining ‘chits 
the amount of their family benefits. If there are arrears in col- 
lecting these amounts, the outstanding amounts should be paid by 
the agents themselves. Further, the agents should add to the 
amount collected their share of the chitand in the presence of the 
members, should deduct from the amount of the second chit for 
interest at each of the 18 instalments, the total amount of 
Rs. 210 at Rs. 60 a thousand, and hold out the chit for sale from the, 
balance amount of Rs. 3,290. The saleof the chits should be con- 
oluded in favour of the members that may bid for the lowest 
amount. The'balance of the amouut excluding the sum for which 
the binding has been made and the amount withheld for inte- 
rest should be added together and the total amount should from 
time to time be distributed among all the members of the chit 
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(agents and others) from the second chit to the last chit. The 
amount for which the chit was bid at the anction sale should be re- 
ceived by the bidders, upon their executing to the agents a hy- 
pothecation deed and on the charge of unencumbered properties ag 
security for the chit‘amount to be subsequently paid. If the agents 
make default to pay the amount to the purchaser at the auction 
sale, the purchaser must collect the amount with interest from the 
Properties mentioned in the schedule attached to this documeni, 
which have been given as security. If the purchasers at the auction 
sale do not receive the amount for which the chit was purchased 
after executing a hypothecation deed, the agents are to take the 
money paid by such persons up till then to make good the amount 
by which the sale was underbid. If there be any further balance, 
the agent shall collect it from those persons. If the members make 
default in paying the thoney at the appointed time, the agent who 
paid the money for the defaulting members must take tho respoc- 
tive share of the defaulting members in the auction ' kasarvatti" 
profit and should further collect the money with interest at 2 per 
cent per mensem. If atany sale the members do not bid, the chit 
Should beimmediately drawn and the total amount of interest 
Rs. 210 at Rs. 60 per Rs. 1,000 should bo withheld rom the price 
money and the prize winners should receive the balance from the 
agent after executing a proper hy pothecation bond and the amount 
of interest withheld should be divided by the agents among al] the 
members, agents and others, according to the share of each in the 
chit. If any of the members that have not bid make default 
in paying the money, they should be allowed time for payment up 
to.@ month before the second instalment. If they fail to. pay 
within the month, they should be excluded from the chit, if the 
agents wish to doso. If other persons are available to be substi. 
tuted, the agent should take them as substitutes, The substituted 
persons should, at the time that they obtain the chit, pay without 
interest the money that has been paid by the excluded persons. 
All proceedings, such as the collection of the chit amounts, are to 
be conducted by the two agents jointly. The agents are to: have - 
power to grant remission of the auction * kasarvatt’ profit, enhan- 
ced interest, etc. To effect the above conditions this Kararnamah 
is entered into by the members and agents,” 
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It is admitted that, subsequent to the date of this Kararnamah, Nenie 


other members were admitted and that at the time this suit was 
brought the total number of members exceeded twenty. The Dis- 
trict Judge in disposing of this matter has decided the question as 
to whether the subscribers to this chit fund constituted an associa- 
tion, the registration of which was necessary, by the observation 
that the decision in Panchena Manchu Nayar v. Padmanabhan 
Nayar’ showed that registration was not necessary, as the agree- 
ment was of the usual kind and the subscribers stood in no relation 
to each other, but each subscriber was personally liable to the 
managers and the managers to him. 


It has always appeared to me to be very difficult to differentiate 
the case dealt with in Ramasami Bhagavathar v. Nagendrayyan* 
from that treated of in Panchena Manchu” Nayar v. Gadinharé 
Kumaranchath Padmanabhan Nayar and it is quite clear from the 
cases that came up for the consideration of this Court that this 
difficulty is felt very largely throughout the districts in which 
these chit funds, kuris or lotteries are usually started. There are, 
as 18 well known a very large number of such chit funds and I am of 
opinion that is very important that all doubts that may be held as 
to the necessity or otherwise for the registration of such association 
should as far as possible be set at rest. I therefore propose to re- 
fer for the consideration of a Full Bench of this Court the following 
question: 

Did the parties to the agreement (Exhibit B) constitute an 
association of such a nature that, under S. 4 of the Indian Compa- 
nies, Act, 1885, registration was necessary. 

Sankaran Natr, J. :—I agree to refer the question to a Full 
Bench for decision. 

T. V. Seshagirt Asyar, for appellant, 

T. Subrahmantah Atyar and B. Panchapagesa Sasirs, for 
respondent. - 4 

Je V. Seshagiri Aiyar:—In re Padstow Total Loss and 
Collision Assurance Association? lays down the law correctly. 
It cannot be denied that these people were carrying on 
business for gain; The giving of loans to members without 
ENCORE PUERUM cu e PCM MM 
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Neclamoga interest has been held.to be carrying on business. Shaw v. Benson). 
v. algo lays down that though the gain is not to the Association itself, 
ity but only to the individual members thereof, still it comes within 
the meaning of B.«4. See also Jennings v. Hammond? which is 
really not in conflict with In re Padstow Total Loss and Collaston 
Assurance Association?: The real test is to see whether. the 
business is being carried on by certain persons as trustees 

or as directors. In the former case the company does not 
require registration. In the letter case it does. The distinction 
between a trustee and a director is pointed by James L. J. in his 
Judgment in the case of Smith v. Andersont. In the 

case before us there can be no doubt that the business was carried 

on by the two men mentioned in Exhibit B as directors or agents 

of the association. Im fact they were paid agents, the remuneration 

being their right to the 1st prize without allowing the same to be 
thrown into auction. In Exhibit B itself they are only described 

as “agents” but not as “ Muthal Pides". All the meu. bers agree in 
defining at the outset what their rights and liabilities are to be and 

leave it to the agents to carry out the details. The fact that the 
agents are alone carrying on the business would not therefore take 

the case out of the operation of 8. 4 of the Companies Act. The 
association ought therefore to have been registered under the Act. 


The respondent was not called upon. 
The Court expressed the following 


OPINION :—We are of opinion that the test to be applied m 
oases of this class is correctly laid down in Panchena Manchu Nayar 
v. Gadinhare Kummaranchath Padmanabhan Nayar", viz., “ to 
constitute an association whithin the meaning of the section, the 
existence of a legal relation between more than twenty persons 
giving rise to jointrights or obligations or mutual rights and duties 
is absolutely necessary.” 

Applying this test to the instrument in question in-the present 
case we are of opinion that the parties to the instrument are not 
an association within the meaning of B. 4 of the Indian Companies 
Act, 1882. The organisers of the chit. fund in question ere des- 
cribed in the instrument as agents, but the terms of the instru- 


pm anf PE aA Te 


1. 11Q. B. D. 508. 8. 20 Oh. D. 187. 
2, 9Q. B. D. 225. 4, 15 Oh, D, 247 at 275, 
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ment taken as a whole show beyond doubt that they really occupy press 
the position of principals or proprietors. v. 

t Appiah 
The answer to the question referred to us must bein the Sestri. 
negative. . 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
FULL BENCH. 


Present :—Sir Charles Arnold White, Chief Justice, Mr. Justice 
Subrahmanya Aiyar and Mr. Justice Benson. 
Pera Kovil Kalavi Appan Sadagopa 
Rananuja Periya Jeeyangar by his authorised Appellant* (Defen- 


Agent K. Venkatachariar em .. dant—Respondent). 
v. 
Lakshmi Doss c iin .. Respondent (Plasn- 
tiff-Petstioner). 


Limitation Act, 8. 179, Ol. 1—“ Final decree or order of the Appellate Court” 


—Appeal, Jeoyangar 
withdrawal of —Deoree dismissing the appeal with costs. v 


Laksmi Doss. 

Where an appeal is withdrawn and an order is made by the Court to which the 
appeal is preferred which has the effect of finally disposing of the appeal, time for ^ 
execution runs from the date of the order by the Appellate Court. 

Appeal from the decree of the District Court of Ohingleput 

in Appeal No. 86 of 1905, presented against the order of the Oourt 
of the District Munsif of Poonamallee, in E. P. No. 4of 1905 
in O. S. No. 287 of 1899. 


The case first coming on for hearing before Mr. Justice Subrah- 
manya Asyar and Mr. Justice Sankaran Nair, their Lordships 
made the following 


ORDER OF REFXRENOH TO A FULL BENCHt.—The 
decree which awarded the rent for Fusli 1805 to the present respon- 
dent was passed on appeal on the 15th July 1901. A second appeal 
was filed against the decree by the defendant, the appellant before 
us. But that was withdrawn on the 2nd March 1908, the High 
Court passing the following order— The appellant’s vakil having 





* A, A. A. O. No. 82 of 1905. 17th July 1908. 
t 25th April 1908. 
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deris ud applied for permission to withdraw the appeal, it is ordered that 
Lakshmi Doss this appeal be, and it hereby is, dismissed; and it is further order- 
ed that the appellant do pay to the respondent his costs of this 


second oe ” 


The present application for the execution of the decree was 
presented on the 18th December 1904. The District Judge held 
that the application was not barred by limitation inasmuch as it wag 
within 8 years from the order in second appeal quoted above. 
This decision is rested on Wazir Mahton v. Lulitsing!. The 
observations in Patlojt v. Ganu*, and Abdul Rahiman v. Maiden 
Saiba? are in favour of the view that when an appeal is withdrawn 
there is no decree of the appellate court. 

Having regard to this conflict of views and the importance of 
the question we refer t$ the opinion of the Full Bench the following 
question.— 

* Whether the application for execution was or was not time- 
barred ?” i 

C. Aiyasami Nastri for appellant, 

K. Kuppusami Atyar for S. Subramansa Asyar for respon- 
dent. 

The Court: expressed the following 

OPINION :—We are unable to agree with the view taken by 
the Judges of the Bombay High Court in the Bombay cases men- 
tioned in the order of reference. We are of opinion thas when a 
second appeal is preferred and an order is made the Court to 
which the appeal is preferred which has the effect of finally dis- 
posing of the appeal, time runs from the date of that order and not 
from ‘the date of the decree against which the appeal has been: 
preferred. 

Our answer to the question referred to us therefore 1s that the 
application for execution was nob time-barred. 


1. 1. L. R, 9 0., p. 100. 3. I, L,8.,15 B. 870, .- 
8. Lh, B., 22 B, 506, 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Bir Charles Arnold White, Kr., Chief Justice, 
Mr. Justice Subrahmanya Aiyar, and Mr. Justice Benson. 


Veerareddi and others — .. Appeéllante* (Defen- 
dants 1 to3 and 10 
and legal representa- 
tives of the deceased 

v. 10th defendant). 

‘Bapireddi (deceased) and others .. Respondents (plaintif 

' and hes legal repre- 
sentatsve). 

Transfer of Property Act, S. 54 last Olause-—Vendor and purchaser—Title to land, pas- 
sing of —Payment of consideration money with delivery of possession without regis- 
tration of deed—Kjectment suit by vendor—Possible sus by defendant for specific 
performance not barred. 

Whereever the Transfer of Property Act applies, a registered instrument is 
absolutely essential to pass the title to immoveable property from a vendor to a pur- 


chaser, when the property is more than Re, 100 in value; and nothing less than a 
registered instrument will pass the title to the purchaser. 


The plaintiff sold his property to the 10th defendant. The purchase money was 
paid, and: the purchaser was placed in possession. The sale deed was not registered. 
The plaintiff (vendor) sued 10th defendant and defendants 1 to 3, subsequent purchasers 
from the 10th defendant, in ejectment. A snit by the defendants for specific perform- 
ance of the contract for sale would, if brought, not be barred at the date of the suit 
by the seller. Held, that the vendor was entitled to maintain his suit. 

Second Appeal from the decree of the Subordinate Oourt of 
Kistna at Masulipatam in A. S, No. 791 of 1001, presented against 
the decree of the Court of the District Munsif of Guntur in O. Ñ. 
No. 640 of 1889. 


This second appeal coming on for hearing in the first instance 
before Mr. Justice Subrahmanya Asyar and the Mr. Justice 
Sankaran Nasr, their Lordships made the following 


ORDER OF REFERENCE to A FULL BENCH.T The facts 
are as follow :—The plaintiff agreed to sell the property in suit on 
the 16th December 1895 to the 10th defendant and in pursuance 
of the agreement placed him im possession of the property, and the 
purchase money was paid by the 10th defendant toa creditor of 
the plaintiff as agreed between them. 


+ 5th August 1904, 
H 
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On the 16th December a conveyance was executed by the 
plaintiff, but in consequence of certain mis-statements therein it 
was not registered and thereupon the plaintiff promised to exe- 
cute and regisierea proper conveyance but has not as yet done so. 
No time for the exeoution of this conveyance was fixed and there 
is no averment that specific performance waa refused, unless such 
refusal is to be inferred from the plaintiff dispossessing defendants 
Nos. 1 to 8 in whose favour the 10th defendant had executed a 
registered gale deed in respeot of the property. Such dispossession 
was in August 1898 and as the suit was brought on the 28rd 
November 1899, the olaim for specifio performance against the 
plaintiff for execution of a sale deed was prima facie not barred at 
the institution of the suit nor at the time the defendants filed their 


= written statements,eor at the date of the decree of the Court of 


First Instance. It is urged on behalf of the appellants, defendants 
Nos. 1 to 8 and No. 10, that the agreement to sell, coupled with 
delivery of possession of the land and the payment of the purchase 
money in pursuance of the agreement, furnishes- complete answer 
to the plaintiff's claim to eject, and the contention is supported by 
several decisions of this Court, e, g., Ukku v. Kutts!, Pangutchan v. 
Parameswara Patiar*, Ittappan v. Parangodan Nayar?. A diffe- 
rent view was, however, first taken in Papiredds v. Narasareddi*, 
and -that has been affirmed in Ramasamt Pattar v. Chinnan 
Asaris and Achutan Nambudri v. Koman Nair*. Tho observations 
in Papireddé v. Narasareddt* wero dissented from in Begam v. 
Muhammad Yakub! and doubted in Ittappan v. Parangodan 
Nair?, In Immudspatiam Thirugnana Kondama Naik v, Peria 
Dorasams*, the observations of the Judicial Committee in more 
than one place point to the view thst if there is in favour of the 
defendant a valid contract specifically enforceable, that would give 
him & right to continue in possession, even though he has not 
obtained a registered instrument as required by law, e. g., the 
Transfer of Property Act, and that such a contract would be & 
good defence to a suit for possession by the party liable to perform 





1. I. L. E., 15 Mad., p. 401. 5. I. L. B, 24M, p, 449, 
2. 6 M, L, J., p. 83. . 6. 15 M, L. J., p. 217. 
3, L L. B., 21 M., p. 291. 7. LL. R, 16 All, p. 344 


4, I. L. B., 16 M, P 464, 8. I, L. R., 24 M. 877, 
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the contract. The equitable considerations warranting such a 
conclusion would be found stated by Lord Selborne in Maddison 
v. Alderson! which is cited for another purpose in Achutan 
Nambudri v. Koman Nasr*. Where there is more than ® mere 
agreement and possession has passed and purchase money been 
paid, it is rightly pointed out in Karalia Nanubhas v. Mansukhram® 
that equities necessarily arise notwithstanding that it is stated in 
section 54 of the Transfer of Property Act that a mere contract 
for the gale of immoveable property does uot of itself create any 


interest in or charge om-such-property— 
Zimbler v. Abrahams* may also be referred to as a very 


recent instance of the length to which Courts in England go in 
enforcing equities similar to that under consideration. 


, Veersreddi 
Y; 
Bapireddi. 


e 
In this state of the authorities we refer for the decision of the : 


Full Bench the question ; 


« Whether, assuming that the defendants’ right to obtain 
* gpecific performance by way of execution of a sale deed by the 
* plaintiff was not, at the date of the snit, barred by limitation, the 
«plaintiff is entitled to maintain this suit for the recovery of 
^ possession of the land agreed to be sold". 


P. Nogabhushanam, for appellants. 
K. Subrahmania Sastri for respondent. 


P. Nagabhushanam :—On the facts set out in the order of refe- 
rence, the question is whether the plaintiff is entitled to maintain this 
guit in ejectment. In other words, is the defendant to be turned out 
of possession, simply because he is not equipped with a registered 
instrument of sale. The defendant relies on the contract of sale, 
payment of purchase money, delivery of possession to him and the 
fact that his rightto sue for specific performance is nob barred. These, 
he contends, constitute a valid defence to the suit in ejectment and 
entitle him to maintain his possession 88 & defendant to the suit, 
though on the strength of these facte he might not be entitled to sue 
for possession, if he was not placed in possession. The first point to 
be determined is whether the provisions of S. 54 of the Transfer of 


1. L. B, 8A. 0. at p. 476. 3. L L. R., 24 B., p. 400. 
2. 13 M. L. J., P. 217. y “4, L. .R. (1903) I. K. B., P 577, 
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Property Act aedüde the defendant from raising such a defence. That 
seotion, no doubt, provides-that the sale of immovenble:properky.of 
the -value of one hundred rupees and upwards can be made only by 
a registered instrument. So a registered instrument is essential 
for the complete transfer ‘of title from.the buyer-to the-seller. Still, 
if, after the contract of sale, the buyer pays the purchase money: 
and obtains possession, can the seller eject him at his pleasure, be~: 
cause there ia n0'instrument of sale:? [tis submitted, not. Priorto the 
Transfer of Property Act, agreement to sell and ‘possession operated. 
to pass the property and a subsequent saleof the same ‘property: 
by a registered instrament.was of no avail, See Narsing Porkaet 
v. Mussamat Bewah, Trimalrao Raghavendra v. The Munsotpal 
Commissioners of Hubli’, Moidén v. Avaran®, After the enactment of 
8. 54 of the Transfer qf Property Act, agreement to sell and delivery 
of possession are not sufficient to convey title, ‘but are nevertheless 
capable of creating equitable rights in favour ofthe vendee such 
as, at any rate, entitle him to maintain his possession as a defend- 
ant. The last clause of 8. 54 is important. There the words “ of 
itself" are significant. Those words have been inserted to indicate 
that & contract of sale coupled with other circumstances such as 
payment of purchase money, delivery of possession, &c. might 
create an interest in property,—though the interest thus created 
would of course be short of complete transfer: of title. Such a signifi- 
cance has been attached to those words, Karalia: Nonubhni v. 
Maneukhram*, Their Lordships of the Privy Council also recognise 
such an equity. In {mmudtpattam Thirugnana Kondama Naik 
v. Persa’ Dorasams® there is the observation of their Lordships 
that if the right to sue for specific performance exists, it 
would ‘bean answer to the pláintifPs claim. Here the right to 
sue for specific performance is not barred and the Privy Council 
ruling ‘is therefore directly applicable to the present case. ‘This 
observation is not a mere d$ébwm but a pronouncement on the 
point principally ‘argued at the'bar. Altho cases in which sucha 
defence has been disallowed are distinguishable on the ground that 
there:the nght to-sue for specific performance ‘had either become 
barred ‘or’been negatived by. sCourt of law. Papireddi v. Narasa- 
1, 5. B. L RB, App. 88. 3, LLB; 11 M. $68. 


% I. L. RB, 8 B. 172; 4, L L, RE, 84B,- 400. 
5. LLíR424.M, 977. E 
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reddi! ; Ramasami Pattar v. Chinnan Asari*, Achutan Nambudri v; 
Koman Nair®, Lalchand v. Lakshman^. The following are the 
cases in which such a defence has been upheld vide Pangutchan 
v. Parameswara Pattar’, Adakkalam v. Thethan*, Ittappan 
v. Parangodan Nair’, Karalia Nanubhas v. Mansukhram’. The 
defendant under such circumstances need not be referred 
to a separate suit. Adakkalam v. Theethan*, Kanharankutts v. 
Vathoti?, Ukku v. Kuttt!°, Krishna Menon v. Kesavan'?. The 
right to sue for specific performance and obtain a document not 
being barred, equity would regard the right to obtain a document 
as equivalent to the document itself. This is laid down in 
Swain v. Ayres!* (see the observations of Lord Esher). To hold 
the contrary view and allow the vendor to eject the vendee under 
such circumstances would be allowing the foumer to act in fraud of 
his contract of sale and take advantage of his own wrong in not 
executing a proper instrament in favour of the vendee. This is 
especially so in this particular case in which the plaintiff first exe- 
cuted an imperfect sale deed which the Registrar of assurances 
would not accept and then put off the defendant from time to 
time, allowing him, however, to remain in undisturbed posses- 
sion. Suppose the plaintiff claimed mesne profits from the defen- 
dant treating him as a trespasser, notwithstanding that the 
defendant was placed in possession in pursuance of the contract 
of sale. Would the Courts allow the claim for mesne profits? It 
would not. Story on Equity Jurisprudence S. 761. In para 759 
Story mentions how such æ view would enable the vendor to effect 
a fraud. Equitable rights such as the one the defendant sets 
up are not unknown in this country. Benami transactions so freely 
recognised in this country offer an illustration of the recognition 
of such rights, Under S. 816 of the Civil Procedure Code, title does 
not rest in the purchaser untill confirmation of the sale and yet it 
has been held that this does not prevent a lesser equitable interest 
vesting in him on the sale taking place. Dagdu v. Pancham Sing 


Se at ee E a eS a 


Ll I. L. B., 16 M. 464. 7. [.L.R.,21 M. 391. 
3. L L. R., 24 M. 449. 8. I. L. R., 24 B, 400. 
3, 18 M, L. J. R. 217. 9. LL. R, 18 M. 490. 
4. I.L.R.,28 B. 400. 10, T. L. R., 15.M. 401. 
6 6M, L. J., 38 ll. I L.B. 29. M. 806. 
6. I. L. R, 13 M. 605. 123. J, B. 21 Q. B. D. 289, 
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Veeraredai Gangaram!, Chiddo v. Pearsial®. Though the defendant has not 
Bapiroddi. sued for specific performance if ib is necessary that he should have 
a document to answer this suit, a counter-claim from him for the 
purpose may be ,entertained. Stephan Clark v. Hathnavelu 
Chetis*, Kishorechand Champlal v. Madhowji*, Dobson and Barlow 
v. The Bengal Spinning Weaving Company®. 


K. Subrahmanya Sastri. Until the vendee secures a regis- 
tered instrument in his favour as prescribed by S. 54 of the 
Transfer of Property Act, no ownership can pass from the 
vendor where the value is more than 100 Rs. He cannot set 
up in his defence merely his right to enforce specific perfor- 
mance of a contract to convey, assuming itto be not barred at 
the date of suit at iv would be allowing him to violate the statu. 
tory provisions indirectly. The words, of stself, in the last clause 
of B. 54, T. P. A., cannot mean that possession in pursuance of the 
contract will create a charge in the immoveable property, as this 
construction would positively be repugnant and inconsistent with 
the former part of the same section. They are inserted merely to 
import whatever other rights the contract may create, vis., to enforce 
specific performance, etc. It will not create any interest in the 
immoveable property. The cases decided prior to the Transfer of 
Property Act, such as Moiden v. Avaran’, Narsing Porkeat v. 
Mussamut  Bewah,* are no authorities for the position that 
the agreement to sell followed by possession will create such equita- 
ble rights in favor of the vendee as to enable him to defend a suit 
brought for ejectment. The policy of the Act is to sweep away all 
such equitable considerations and substitute a registered convey- 
ance as the only mode of passing title in this country, except where 
the Act reserves a charge or lien. S. 55, cl. 6(b) is such a case. If 
the legislature had intended that delivery of possession should 
give any such charge, it would have clearly enacted so. One of the 
canons of construction of statutes is that when the statute is 
unambiguous in its terms, its provisions must be given effect to. 
(Maxwell on interpretation of statutes, 4th Edition, p. 89U). 





1, LL. R., 17 B. 879 at 879. 4 I. L, R., 4B. 407, 
2. LL. R., 19 A. 288. 6. L L. R., 21 B. 120 at 136. 
3, 9 M.-H C. R. 298 at 809. 6. I L. B., 11 M. 268. . 
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The principle that the policy of 8. 54 must be given effect to 
was first decided in Papireddi v. Narasareddt! but was subsequent- 
ly doubted in Tttappan v. Parangodan Nair? und Pangutchan v. 
Parameswara Pattar? and was distinguished by the Allahabad High 
Court in Begum v. Makammgd Yakub*. — Shepherd and Bhashyam 
Aiyangar JJ. supported the principle in Hamasams Pattar v. Chin- 
nan Asari* and the same was followed by Benson and Bhashyam 
Atyangar JJ.in Achutan Nambudri v. Koman Nosr*. In Immud:- 
pattam Tirugnana Kondama Naick v. Periya Doratsams? Lord 
Hobhouse lays down a dictum merely that if such a contract existed 
it would be an answer to the plaintiff's claim and the exact form in 
which it could be enforced need not be considered. It is at the 
most an obiter which was not necessary for the decision in that case. 
As for the cases in which such a defence hes been allowed on the 
ground of equity, they are Malabar cases of leases in which the 
tenants held possession under previous leases and paid rents. 
The defence that there was æ subsequent contract to renew 
the lease was allowed. Karalia Nanubhai v. Mansukhram® was 
based upon the lien in 8. 55, Clause (6) (b) ot T, P. x 
The equitable considerations allowed in English Law to prevent 
frauds constitute the bases for the above decision. 


The English cases quoted, are no authorities in India in the 
teeth of S, 54 of the Transfer of Property Act. English Courts allow 
cross claims at the instance of the defendant for which there is no 
provision in the Code. The exceptions created by the statute of 
frauds by a series of decisions in English law with a view to prevent 
frauds, have of late given rise to further frauds and the English 
Courts are now ignoring those equitable considerations (Maxwell on 
Interpretation of Statutes, p. 800, and Story on Equity, 8.761). In 
Ramaswami Pattar v. Chinnan Asari? the dictum of Lord Selborne 
in Maddison v. Alderson!? was relied on to this effect. Swain v. 
Ayers?* is the case of a tenant who was in possession and paid rent. 
The principle there laid down that right to obtain a document is 
equivalent -to the document itself, will dispense with a registered 





1 LL; Rẹ 26 M. 464. 6. 18 M. L. J. 217. 
2, 1. L. B. 21 M. 291. 7. LL. B 24 M, 
8. 6 M.L. J., p. 88. 8. L L. R., 34 B. 
& LL. E, 16 A, 844 9, I. L. B, 24 M. 449 
&® LL.B. 24M 449 02 L.H.8 A, C. 474, 
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conveyance in every case and is opposed to the spirit and letter ot 
the Transfer of Property Act. In Zimbler v. Abrahams! specific 
performance was actually granted which the Courts cannot do in 
this case, In all the cases in which this defence is allowed in India, 
S. 54, Transfer of Property Act was ignored and are no authorities. 


There is really no hardship. Where law clashes with equity, the 
latter should prevail. Art. 118 gives 8 years tc enforce specific 
performance of the contract. If the vendee sleeps over his right, he 
must suffer. To insist upon the necessity of conveyance is the safest 
mode of preventing all frauds, though it may result in hardship in 
the individual cases. Lalchand v. Lakshman? lays down the course 
to be followed in this case. 


The Coürt expresged the following 

OPINIONS :— The Chief Jusiice.—In this case I have come to 
the conclusion, though not without some doubt, that our answer to 
the question which has been referred to us should be in the 
affirmative. 

There is much to be said in support of the view ‘that not- 
withstanding ‘the express words of S. 54 of the Transfer of 
Property Act, it is inequitable to apply the section as against a 
party who is in possession and who, if hé had sued for specific 
pefformance of the contract to sell, would have been Punt ed to 
a decree, 

On the other hand, in dealing with the question which arises 
in this case, I think it is legitimate to take into account the 
considerations of public policy on which the requirements laid 
down iu B. 54 of the Transfer of Property Act are based. In en- 
acting S. 54, it was, I take it, the intention of the Legislature, by 

méans of compulsory registration to minimise as far as possible the 
chances of litigation and to reduce the opportunities for perjury 
in couméetion with sales of immoveable property. 

The application of the strict letter of the law untempered by 
equitable consideratiohs inay, no doubt, at first, result in hardship 
to individuals. Butas soon as it is known to be well settled that 
the strict letter of the law will be applied, cases of individual hard- 
ship will cease to occur, and full effect will be given to the con- 


1, 1908 1E. B. 677, 3. I. L, B., 28 B. 406, 
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siderations of public policy on which the enactment in question is 
based. 

The application of the letter of the law leads to certainty of 
title and to & diminution of the opportunities for perjury. The 
tampering of the letter of the law by recognising equities which 
would take a case out of the Statute, leads in precisely the oppo- 
site direction. 

The terms of the enactment in connection with the requirement 
of a registered instrument, are perfectly clear and unambiguous. 
S. 54 of the Transfer of Property Act defines “ Sale" as a transfer 
of ownership in exchange for & price paid or promised, or part paid 
and part promised, and the section then proceeds to enact that, in 
the cases mentioned, the transfer can be made only by a registered 
instrument. ° 

The section further provides that a contract for sale “ does 
not, of itself, create any interest in or charge on” immoveable pro- 
perty. We are asked to read this provision as enacting by impli- 
cation that a contract for sale coupled with possession, did create 
an interest in or charge on the property, even although the require- 
menta of the section with reference to & registered instrument had 
not been complied with. Such a construction seems to me to be 
altogether inconsistent with the express enactment in the earlier 
part of the section. 

The object of the provision, as it seems to me, was to prevent 
the question being raised as to whether the law of England as to 
the legal effects of a contract of a sale (see for instance, Hd- 
wards v. West!; Be. Adams and The Kensington Vesiry?, applied 
in this country. 

The Transfer of Property Act purports to codify certain parts 
of the law relating to the Transfer of Property by act of parties, 
and it is notin accordance with sound canons of construction or 
with public policy to read into such an enactment propositions of 
equity which have been laid down with reference to some other en- 
actment not altogether in part materia. The English Courts are 
bound by decisions in connection with the Statute of Frauds, 
which are based upon the “ equity of Statute.” 

We are not so bound, and I do not think we are under any 
obligation in law to engraft these decisions, whenever they can be 

l. L. B. 7 Oh. D. 868. 3. L. R. 27 Ch, D, 894. 
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Veerareddi said to be in point, on to the enactment in question; and on 
Bapireddi, grounds of public policy I do not think it desirable to do so. 
Chief Justice, Here we have more or less a clean slate, In England it is other- 
wise. In dealing with the principles of equitable construction, Mr. 
Maxwell observea (Maxwell on the interpretation of Statutes, 4th 

Edition, p. 890) .— 


“ This principle of equitable construction has, however, fallen into disoredit, It 
was condemned, indeed, by Lord Bacon, who declared that non est interproetatto sed 
divinatio, quae recedit a litera; Lord Tenterden lamented it and pronounoed it 
dangerous; and it may now be considered as altogether discarded as regards the 
construction of most modern Statutes. Statutes are row to be considered as framed 
with & view to equitable as well as legal doctrines.” In connection with the queg- 
tion of public policy, I may cite the following passage from Story’s Equity Juris- 
prudence (see Story, para 705 on p. 505). 

“Tt must be admitted shat the exceptions thus allowed do greatly trench upon 
the policy and objects of the Statute of Frauds; and, perhaps, there might have 
been as much wisdom originally in leaving the statute to itg full operation, without 
any attempt to create exceptions, even in cases where the statute would enable the 
party to protect himself from a performance of his contract through a meditated 
fraud. For, even admitting that snch cases might occur, they would become more 
and more rare as the statute became better underatoo4 ; and a partial evil ought 
not to be permitted to control a general convenience, And, indeed it is far from 
being certain that these very exceptions do not assist parties in fraudulent contri- 
vances, and increase the temptations to perjury, quite as often ag they do agsist 
them in the promotion of good faith and the furtherance of justice. These exceptions 


enforcing them, yet, in others, diffloulties may be stated in their practical application 
which compel us to pause and question their original propriety.” 


ground of defence. In Ittappan v. Parangodan Nayar*, the plain- 
tiff brought his suit in ejectment before the expiration of the time. 
within which the defendants might have sued for specific perform- 
ance of the contract to renew the lease, This Court held that to 
allow the plaintiff to eject the lessee would be to give the plaintiff 
& decree in fraud of his contract of lease. 


1. L. B. 15 M. 401, 2. I.L, R., 21, M, 291, 
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In this case the learned Judges dissented ion an earlier deci- Veer Toe 

sion in Papireddi v. Norasaredd4!, in which there had been an oral Bepiroádi 
contract for sale, possession given to the defendant and part Pay- chief Justice. 
ment of the purchase money made, but the Court held that the 
vendor was entitled to evict on the ground that there had been no 
registered instrament. The point was considered by Sir Bhashyam 
Iyengar in the course of his judgment in Ramasame Pattar v. 
Chinnan Asari?. The learned Judge (p. 466) after referring to the 
law of England under which, in certain cases, a Court of Equity 
would act on the supposition that whatought to be specifically per- 
formed had been performed and give relief on that supposition, ob- 
serves that the same course may be adopted in this country “as in 
fact it is in cases in which it can be done without contr yening the 
express and fundamental provisions of the Transfer of Property Act 
or of any other positive enactment". 


In Achutan Nambudrs v. Koman Nair”, it was held by this 
Court that the fact that the party in possession was in a position to 
enforce specific performance of the contract, was no defence to an 
action of ejectment, if the requirements of the Transfer of Property 
Act with regard to the registration had not been complied with. 


The case Karalia Nanubhat v. Mansukhram* may perhaps 
be distinguished on the ground that in that case the purchaser’s 
title was perfécted by a registered conveyance which was executed 
before the case was decided by the Court of First Instance. Lal- 
chand v. Lakshman‘, is & clear authority in support of the view 
(although as a matter of fact there had been in that case a suit for 
specifio performance by the defendant which was dismissed) that 


in a case like the present the express provisions of the statute must 
prevail. 


In Begam v. Muhammad Yabub?, a Full Bench of the Allaha- 
bad High Court took the same view as was taken by this Court in 
Ittappan v. Parangodan Nayar’, subject to this limitation that the 
defendant must prove that he had at a proper time and place ten- 
dered a proper conveyance of the property to the seller (the report ` 
says “ purchaser" but this is an obvious misprint) for execution by 
him. (See page 850.) | 


4 I.L.R.24 B. 

I. L. R., 24 M. 449. b. I.L., B., 28 B. 46 

1 l 6. I, L. R16 A, 
i I, L. R., 21 M., p. 201. 
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Veerareddi' In the course of the judgment of the Privy Conncil in Im- 
Bapireddi. mudipattam Thsrugnana Kondama Nath v. Persa. Dorasasams! , 
Chief Justice, 82 Observation was made (page 884) which, no doubt, supports the 
view that in a case like the present the defendant has a good 
equitable defence notwithstanding'the fact that the requirements 

of the Transfer of Property Act have not been complied with. In 

dealing with the contention raised before the Judicial Committee 

that, though the mortgage in question fell short of an actual trans- 

fer, it showed a good contract for one, and that the defendant could 

call upon the plaintiff to ‘‘ implement” the contract, their Lordships 

observe that if such a right existed it would be an answer to 

the plaintiff's claim and the exact form in which it could be enforced, 

need not be considered. From the language of the judgment it 

would seem that theire Lordships had present to their minds the 

Scotch law of implement. This is part of the ordinary jurisdiction 

of Scotch Courts, whilst in England the remedy of specific perform- 

ance is & matter of discretion, and defences are admitted which 

would be inadmissible according to the doctrines and practices of 

the Courts of Scotland. (See Brodie Innes’ Corporation Principles 

of the: laws of England and Scotland, p. 708.) This being so, it 

may perhaps be said that the observations do not affect the present 

case. But, however this may be, the observations are obiter and I do 

not think they preclade us from holding that effect cannot be given 

to the equities in the defendant’s favour in the present case in 
contravention of the express provisions of the Transfer of Property 


Act. 


“We have to choose between laying down a rule which, in every 
case in which a purchaser is in possession under an oral or unregis- 
f tered agreement and the vendor seeks to eject him, will involve an 
enquiry as to whether the circumstances of the particular case are 
such that the defendant is entitled by way of equitable defence to 
a decree for the specific performance of the oral or unregistered 
agreement , and the rule that in all cases the express words of the 
statute must prevail. I do not think we are precluded by authority 
from adopting the latter rule, which carries out what appears to 
have been the intention of the Legislature and seems to me to be in 
accordance with public policy. 
i 1, I. L B, 24M. 377, 
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I would answer the question which has been referred to us in Vooraroddi 
the affirmative. Bapireddi. 
Subrahmanya Aiyar, J.:—The undoubted policy of the law as Subrahmanya 
enacted by S. 54 of the Transfer of Property Acb, was to secure the Aen d: 
public registry of, inter alia, sales of immoveable property of the 
value of Rs. 100 and upwards. The provision in the section that a 
contract for sale does not of itself create any interest in or charge 
on such property, was to guard against that policy being defeated, 
as it would obviously be, if the principle that equity takes that as 
done which ought to have been done, could be invoked in favour 
of a party who has not secured the prescribed registered proof of 
his purchase. This being so, it would follow that in a suit like the 
present in ejectment by the plaintiff, whose title is admitted, the 
defendant cannot succeed by merely settings up a coutract on the 
part of the plaintiff with himself to sell the disputed land, and 
showing that that contract is specifically enforceable. To hold 
otherwise would be to ascribe to the contract the very effect denied 
to it by the Statute in the most explicit terms. Nor is there ground 
for saying that part performance by delivery of possession, would 
warrant the same being relied on as a valid defence to such an action, 
The charge provided for by 8. 55 (6) (b) of the Transfer of Proper- 
ty Actin favour of a purchaser paying the price or a portion there- 
of, when considered with the absence of any provision for the case 
of part performance by delivery of possession, shows that the latter 
wes not intended to give rise to any interest in the property in the 
buyer, more especially as a sale of immoveable property less than 
Rs. 100 in value may be made by delivery alone. This aspect of 
questions such as the present has been either not sufficiently attend- 
ed to or altogether lost sight of in the decisions in this country 
relied on to the contrary. 
It was, however, urged that to allow a seller who has so far 
acted upon the contract as to let the buyer into possession pending 
the execution of the conveyance, to eject him when he is not in 
fault, is to enable the former to act in fraud of his coutract and that. 
as the Courts of this country are Oourts both of law and equity the 
decisions just referred to ought to be followed on the analogy of 
therule of equitable construction adopted in regard to the Statute of 
frauds. But as pointed out in Ramasams Pattar v. Chinnan Asari? 


1, I, L, R, 2€ M, £40 at p. 462, 
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Veerareddi .80ch a mode of construction hay been disapproved of by high 
Bapireddi. authorities and can no longer be resorted to in dealing with olear 


—À 


Subrahmanya 


Aiyar, J. 


and unambiguous provisions of modern statutes like those in ques- 
tion (See Maxwell on Interpretation of Statutes, 3rd Edition, p. 362, 
963.) A remarkable instance of the refusal by the English Courts 
virtually to modify imperative statutory provisions on the ground 
of equity however clear, is Young & Co. v. Mayor of Lemington'. 
There an urban authority governed by Sub-Section (1) of S. 174 of 
the Public Health Act 38 and 89, Vict, c. 55 which provides that 
“ every contract made by an urban authority whereof the value or 
amount exceeds £ 50 shall bein writing and sealed with the com- 
mon sale of such authority,” was held not liable under an execu- 
ted contract of which they had had the full benefit, because the 
contract was not under seal. In the Court of Appeal Lindley 
L. J. observed: ‘Tt may be that this is a hard and narrow view of 
* the law; but my answer is that Parliament has thought it 
“ expedient to require this view to be taken and it is not for this or 
“any other Court to decline to give effect to a clearly expressed 
“statute, because it may lead to apparent hardship ". Alluding to 
the same point Lord Blackburn in the House of Lords said * It is 
'“ true that this works great hardship upon thenow appellants. They 
“ had an agreement but it was not sealed ; and though it is possible 
“ that if the agreement had been under seal the defendants might 
“ have established a defence on the merits to all or part of what 
“is claimed ; it is hard on the appellants that they should not 
‘be allowed to raise the question. It is, however, for the Legis- 
“lature to determine whether the benefits derived by enforcing a 
“‘ general rale are or are not too dearly purchased by occasional 
‘hardships. A Court of Law has only to enquire— What has the 
“ Legislature thought fit to enact?” . This was of course ag strong ` 
an instance of hardship, nay injustice to the appellants in the 
case, a8 can be imagined, for, though they had executed their part 
of the contract, they lost every thing and were remediless, while 
here. the ‘effect of the view we are taking would only be to make 
the defendant resort to his proper remedy, vizs., a suit for specific 
performance in order to complete his title, 

No doubt the same result could be attained in this very suit if 
the law of procedure in this country permitted the Courts to enforce 
specific performance on a counter-claim by the defendant. That 


1, (L, Bi~-8 A, O 517.) 
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however, it does not. But even as the law stands in thig respect MIR 
ihe defendant could have saved himself from all difficulty had he — Bapireddi. 
made the claim for specific performance the subject of a separate Subrahmanya 
suit pending this action in ejectment, for, then; the disposal of the BIA: 
latter might have been postponed until the result of the other suit 

was known or the two actions dealt with together and decided 

with reference to the success or failure of the claim for specific 
performance. Be this as it may, the right doctrine would seem to 

be that applied in Achutan Nambudrt v. Koman Nair ! with refer- 

ence to the instance of mortgage there in question, following 

Papi Reddi v. Narasa Reddi? and Hamasams Pattar v. Chinnan 

Asari?. But it must be admitted that the observation in the judgment 

of Lord Hobhouse in Immudipattam Tirugnana Kondama Naick 

v. Peria Doratsamy* seems to go far to uphold the contention that 

the contract for sale may be set up as an answer to a suit in eject- 

ment such as the present. This opinion cannot however be taken 

to be an actual decision. Itis by no means clear, that the circums- 

tances that a definite period of limitation is prescribed for the enfor- 

cement of a claim for specific performance in this country, was pre- 

sent to the mind of His Lordship, Now in the view suggested by 

him the defence will have to be allowed in all cases where the right 

to specific relief is not barred by limitation when the defendant 

enters on his pleading. But this period of limitation may expire 

pending the suit, and if the suit results in its dismissal, the defen- 

dant would either win but to be dispossessed in a fresh suit, or 

obtain a title notwithstanding he has no registered conveyance as 
prescribed by law. It is difficult to believe that the framers of the 

Transfer of Property Act contemplated that such a state of things 

could be rightly brought about. 


I would therefore answer the question submitted in the affirma- 
tive. 


Benson, J.—I am of opinion that our answer to the question 
referred for our decision must be in the affirmative. 


As shown in the order of reference, this Court has taken 
different views at different times according as it looked at the 
question mainly from the legal or from the equitable point of view, 
The true rule, however, seems to be that where the words of a 


1. 18 M. L. J. 217. 8. I. L. B.,(24. M, 449, 
2, I. L. B,16 M., 464 4L. R. 28, L A, p. 46 at p, 53. 


Yeerareddi 
v. 
Bapireddi. 


Benson, J. 


- 
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statute are clear and unambiguous it is the duty of the courts to 
give effect to them, and not to allow the statute to.be made of no 
effect by introducing what may appear, in particular cases, to be 
equitable considerstions, but which, in the long run, are more likely 
to lead to iniquities and litigation aud perjury than if it is known 
that the letter of the written law will be consistently enforced in 
all cases. As observed by the Privy Council in the case of Gokul 
Mandar v. Padmanund Sing’, “The essence of a code is to be 
^ exhaustive on the matters in respect of which it declares the law, 
“and itis not the province of a Judge to disregard or to go ont- 
“side the letter of the enactment according to its true construc- 
tion.” 


Now under 8. 54 of the Transfer of Property Act a sale of 
immoveable property of the value of Rs. 100 and upwards can be 
made only by a registered instrument, and the section expressly 
enacts that a contract for sale “ does not, of itself, create any 
interest in, or charge on, such property.” It is argued, how- 
ever, that the contract for sale, accompanied as it is in the present 
case by delivery of possession, that is by a part performance, does 
give the purchaser a lien on the property and such an interest as is 
sufficient to enable him to resist a suit in ejectment by the vendor. 
No doubt there is an observation of the Privy Council in the case 
in Immudipatiam Thtrugnana Kondama Naik v. Periya Dora- 
sami4 which lends support to this contention, but I do not 
think that it is more than an obiter dictum. There is nothing 
in the Transfer of Property Act to support the contention, 
and the fact that no lien on or interest in the property is given 


by the Act in such a case, while a charge is expressly given 


by S. 55 (6) (b) in the case of part performance by payment 
of the price, or a portion of the price, leads very clearly to the 
inference that the Legislature did not intend that delivery of pos- 
session should, like part payment, create a lien on, or an interest in, 
the property. To hold otherwise would nullify the policy of the 
Act, and give dishonest persons an opportunity for evading its 
requirements. On the other hand to hold that a contract for sale 
even when accompanied by delivery of possession does not create 
a lien on or an interest in the property, does not lead to any real 
hardship,-for the purchaser can resort to his proper leg.l remedy 


by instituting a suit for specific performance of the contract—a 
^ 1 L.R. æI. A, 169. 0 € I. L. B., 34 M, 877. 


PAET VIII. | THE MADRAS LAW JOURNAL REPORTS, 411 


remedy to which he must in any case, resort in order to complete 
his title and secure legal evidence of it—and he can then apply to 
have the trial of the ejectment suit atayed pending the trial of his 
own suit for specific performance, 

Looking to the express terms and to the*manifest policy of 
the Transfer of Property and Registration Acts in force in India, I 
think that our answer to the reference should be in the affirmative, 





IN THE HIGH COURT OF JUDICATUBE AT 
i MADRAS. 
Present :—-Mr, Justice Boddam and Mr. Justice Sankaran Nair, 
Gangulakurti Sanyasi Lingam =... Appellant* (Plaintif). 
v. 
Nidugonda Gavaramma, wife of Mal- 
layya and others m aay ... Respondents (PIF. and 
2nd Plifs. representa- 
tsves), 
Practtce—Procedure—Appeals, filing of —T«o appeals to lower Oourt and one decree—One 
appeal to High Court—Decree, form of—High Court Rules (Madras) Rule 105. 


Sanyae 
Lingam 


Where from a decree in a suit there have been two appeals to the lower appellate Bie oe 


court, but only one decree was passed, itis enough if one appeal is preferred to the 
second appellate court; and even if two appeals are preferred the proper course 
will be to pass only a single decree. 


Second Appeal from the decree of the District Court of 
Visagapatam in A. X, No. 188 and 142 of 1902; presented 
against the decree of the Court of the District Munsif of Vizia- 
n&garam in O. 8. No. 587 of 1901. 

T. R. Ramachandra Aiyar and V. Eamesom for appellant. 

V. Krsshnaswams Asyar for respondent. 

The Court delivered the following 


JUDGMENT ;—It is objected that in this case there were two 
appeals to the District Judge from the original decree of the Dis- 
trict Munsif and that therefore there should be two second appeals to 
this Court. The District Judge, however, very properly heard the 
two appeals together and passed one judgment and one decree only 
upon both appeals. P 

The rules of this Court (R. 105) lay down the practice that 
when there are two appeals from the same decree they should, if 
possible, be heard together and only one decree passed. 

Here there is only one appeal entered, and we think that the 
course adopted is right and that there was no necessity to enter two 


*B. A, No, 664 of 1908, 26th April 1906, 
J 


Seetha 
Lakshmi 
Ammal 


Y, 
Srinivasa 
Iyengar. 
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appeals, and even if two appeals had been entered the proper course 
would have been to hear them together and to pass one decree, 


' —See also Krsshnama Chartar v. Mangammal'. 


aa CREER ENS] 


IN THE HIGH COURT OF JUDICATURE' AT MADRAS. 


Present :—Mr. Justice Moore. 


Seetha Lakshmi Ammal |  ... .. Petitioner® (1st De- 
fendant), 
v. 
Srinivasa Iyengar and another ... .. Respondents 


(Pf. and 2nd Deft.). 
Trust—debts incurred on behalf of trust-—Decree, form of—Trust property not to be 
made liable but only the incomes 
Trust property, as such, cannot be made liable by a decree in respect of debts 
bontracted for the purposes of the trust; but only the yearly income thereof can be 
made liable for ite just debts. 
Petition under Section 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the District Munsif 
of Tiruvadi, in Small Cause Suit No. 25 of 1905. 


Plaintiff sued in this case for recovery of money due to.him 
for supply of fuel to a choultry under the management of the ist 
defendant. The fuel was supplied when the 2nd defendant (an- 
other member of the Ist defendant's family) was de facto managing 
the choultry. The Munsif passeda decree against the 2nd de- 
fendant personally, and in the altenative against the trust property. 
The ist defendant filed this revision petition and contended that 
the trust properties should not be made liable and that in any 
event only the yearly income can be made liable. 


S. Srintvasa Atyar for petitioner. 

T. Kangachartar for 2nd respondent. 

S. Venkata Chariar for Ist respondent. 
‘ The Court delivered the following 

JUDGMENT :—The decree will be modified and it will be 
declared that the debt is to be paid out of the income derived 
from the trust property. If not so recovered, the plaintiff can re- 
over it personally from the second defendant, as it appears that he 
was in management ` from May to December 1908, s. e., during the 
time that the firewood was supplied. There will be no order as 
to costs. 

* 4 ¢ 

OR P No, 938 of 1905. e 12th April 1906, 


PARTS IY & X.| THE MADRAS LAW JOURNAL REPORTS. 413 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS, 


Present :—Mr, Justice Benson and Mr. Justice Sankaran Nair, 


Dose Thimmanna Bhatta me w. Appellant* 

V. (Plaintif). 

Krishna Sastri and others,,, jii . Respondents 
(Defendants). | 


Transfer of Property Act, S. 62— Suit in which any right to immoveable property is 
directly and specifically in question’—Sutt by widow to have her maintenance 
charged on lands—Morigage pending sutt. 


A suit in which a widow olaims to get her maintenance made a charge on 
immoveable property is one in which & right to immoveable property is directly and 
specifically in question ;and a mortgagee who takes a mortgage of the property during 
the pendenoy of the litigation takes it subject to the rights ofthe widow if she 
- succeeds in the guit, 


Yasin Khan v. Mahammadyyar Khanl and Basayet Hosseim v. Doolt Ohund? 
followed, 


Second appeal from the decree of the Subordinate Judge's 
Court of South Canara in A. S. No. 221 of 1902, presented against 
the decree of the Court of the District Munsif of Mangalore in 
O. 8. No. 188 of 1901. 


K. Narayana Row for appollant. 


P. H. Sundara Aiyar for 3rd respondent. 

The Court passed the following 

JUDGMENT :—The question is whether the plaintiff’s mort- 
gage is affected by the lis pendens created by the suit brought by 
& Hindu widow against the mortgagor for the recovery of the 
amount due to her for maintenance. That suit was filed on the 
10th January 1888, and there was a distinct prayer that her main- 
tenance should be made a charge on the property which was after- 
wards mortgaged by the defendants in that suit to the plaintiff on 
the 28rd January 1889. On the 31st, a decree, was passed “ on the 
responsibilities of the properties” sued for. 


It is argued before us on behalf of the plaintiff that this was not 
a sufficient lis pendens as against him. 

It isnot alleged that so far as the property in dispute before 
us is concerned, the mortgage debt due to him was contracted for 


* B, A. No. 856 of 1904. 20th April 1908, 
l. I. L. R., 19 A. 604, 2, I, L. R, 4 O. 404, 
A 


Bhatta 


v. 
Krishna 
Sastri. 
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ae the purpose of paying off any debt entitled to any priority over the 


rud 
Krishna 
Rastri, 


widow’s claim for maintenance, or already due by the mortgagor. 


In the case of Bazeyet Hossein v. Dooli Chund! the widows of one 
Khorshed Ali brought a suit against his heir Najmooddin to recover 
the dower due to them and they prayed that the dower should be paid 
out of the estate of the deceased. A decree was passed for an ac- 
count declaring the liability of the defendant to pay the amount 
decreed out of the assets that might have come into his hands. The 
Privy Council held that a purchaser under the decree upona mort- 
gage bond executed during the pendency of that suit was bound 
by the decree of the widow. They agreed in the view of the law 
laid down by Mr. Justice Phear in these terms : “I need hardly say 
that a decree of this kiad directing the person in whose hands the 
property was to account for it in order that it might be applied for 
the purpose of discharging the debts due from Khorshed Ali, 
was a decree against that property and operative to bind it in the 
hands of Najmooddin, and therefore of any other person who took 
from Najmooddin with notice of the decree or under such circum- 
stances as to make him affected by the doctrine of lie pendens". 


It is contended before us that in the above case there was a 
prayer by the plaintiff's widows for possession of the property in 
dispute, and that, therefore, the right to immoveable property was 
directly and specifically in question within the terms of S, 52 of 
the Transfer of Property Act. Wedo not think that this fact 
makes any difference. There was no decree for possession and 
their Lordships of the Privy Council had reference to the decree 
that was actually passed in so far as it granted the relief that was 
prayed for. No question of lis pendens can arise with reference to 
& prayer that has been disallowed. This is also the view taken by . 
the Allahabad High Court in Yasinkhan v. Muhammad Yar Khans. 


A suitin which a widow claims to get her maintenance made 
a charge on immoveable property is onein which in our opinion 
a right to immoveable property is directly and specifically in ques- 


tion. 


1, I. L. R., 4 O. p. 404 ai p. 409. 2. I. L. R., 19 A, 504. 
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The case before us is stronger than Bazayet Hossein v. Dools 
Chund! above referred to. Here the claim is not simply to recover 
out of the property in the possession of the defendant, but it 
was to charge a particular estate. The plaintiff is, therefore, 
bound by the lis pendens. 


It is pointed out that even in this view the plaintiff's prayer 
should not have been entirely dismissed so far as item No. 1 is con- 
cerned as the 8rd defendant who now stands in the shoes of the 
decree holder claims only as mortgagee. This isso. The plain- 
tiff is entitled to recover his debt out of the property subject to the 
8rd defendant’s mortgage right. 


With this modification the decree of the Court below will be 
confirmed. As the appellant has substantjally failed he will pay 
the 8rd respondent’s costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Moore and Mr. Justice Sankaran Nair. 


Manikke Vasaka Desikar alias Gnana 
Sambanda Pandara Sannadhi. ... ... Appellant* (Cir. Petr.). 


v. 
T. P. Balagopalakrishna Chetty ... Respondent (Petr.). 


Religious Endowment— Decree against Head of Muti in a suit om pronote—Come 
promise decree— Kaecution, objection in, by successor as to the binding nature of 
decree—Sishyas or disciples, position of —Practice—Partres. 


A decree obtained against the head of a Mutt as representing the Mutt, whether 
it jaa decree on contest or òn compromise, or whether it is in a suit on a pro- 
note executed by the Head himself or otherwise, is binding upon his successor in 
office; and the successor cannot impeach it in execution proceedings. The proper 
remedy forthe successor is to have it set aside in a suit brought for the purpose 
and for adequate reasons. 


* A. A. O. No, 67 of 1905. 21st March 1906, 
1 I. L. B, 4 C. 404 


Thimmanna 
Bhatta 


Sastri, 
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Obiter :—The Sishyns or disciples of a Mutt are not co-owners of the Mutt 
along with its hosd; nor have they such interest in the Mutt property as will 
entitle them to be made defendants in a suit to recover money or property from a 
Pandara Sauuadhi. 

Appeal from the order of the District Court of Tanjore, in 
A.A. O. No. 67 of 1905 presented against the order of the Sub- 
ordinate Judge’s Court of Kumbakonam in E. P. No. 189 of 1904 
in O. B. No. 46 of 1901. 

P. R. Sundara Aiyar and T. Narasimha Aiyangar for appel- 
lant. 

Bir V. C. Destkachariar for respondent. 


The Court delivered the following 


JUDGMENT :—The plaintiff in O, S. No. 56 of 01 sued the 
Pandara Sannadhi of Dharmapuram Athinam for the recovery of 
& certain sum of mon ey due on & promissory note executed by him for 
articles purchased according to the plaintiff ** for the necessary use 
of the said Athinam” and he prayed fora decree derecting payment 
"by the defendant from the funds of his Athinam Mutt.” A 
razinamah decree was passed which provided for the recovery of 
the amount decreed “from the properties of Dharmapuram Athinam 
Mutt, of which the defendant is trustee.” 

The defendant resigned the office of Pandara Sannadhi in 
favour of the appellant who has been made a party to the execution 
proceedings taken by the decree-holder to execute the decree by 
attachment and sale of the Mutt properties. The ‘appellant raised ' 
the contention that the decree cannot be enforced against the Mutt 
properties. The Subordinate Judge following the decision in . 
Vidyapurna Tirthaswamé v. Vidyansdhi Térihaswami! held that 
the Pandara Sannadhi had full control over the income of the 
Matt properties and that it was not open to him by relinquishing 
his position to deprive the creditor of his power to recover his debt 
from the income of the Mutt during the life-time of the Pandara 
Sannadhi. i 

The District Judge was of opinion that these questions could 
not be decided in execution proceedings ahd that the appellant” 
only remedy was to set aside the decroe by a suit. 

In Sudindra v. Budan? it was held by Hutchins and Parker, 
J.J., following the Privy Council dicision in Prosunno Kumari 


l, L L, R., 27 M. 486, 2. I. L. R., 9 M. 80, 
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Debya v. Golab Chand Baboo' that a decree passed against the 
trustee of a Mutt is binding on his successor “ upon whom lies the 
onus of coming forward and taking steps to set aside a decree, 
which as it stands is binding upon the Mutt as represented by 
him,” and that in execution proceedings he cannot be allowed 
to dispute the correctness of the decree. 


The decree which is now sought to be executed was clearly 
passed against the Pandara Sannathi as the representative of the 
Mutt and the decree holder is, as held in the decision cited, entitled 
to enforce it against the appellant as the present representative of 
the Mutt, subject to his right to set it aside for adequate reasons 
in & properly framed suit. 


But it is contended before us that the decree is void because 
the Pandara Sannathi did not represent the Mutt in a suit brought 
upon 8 pro-note executed by himself, as it was not open to him to 
question the binding nature of the transaction, and secondly, the 
decree was based upon a razinamah. It is suggested that it was 
therefore, necessary to make the stshyas or disciples parties to the 
suit to make the decree binding on the Mutt, 


The sishyas or disciples are not co-owners; nor have they 
got such interest in the Mutt property as would entitle them to 
be made defendants in a suit torecover money or property from 
æ Pandara Sannathi. In Sudindra v. Budan* the settlement 
of accounts on which the suit was brought was made with 
the defendants who were accordingly precluded from contesting 
its validity, and yet the decree was held binding so far as the 
execution proceedings were concerned. The contention that the 
Pandara Sannathi was not the representative by reason of his 
having executed the promissory note must therefore be disallowed. 

Nor can the other contention be supported. It would be 
, unreasonable to hold that a Pandara Sannathi is bound to waste 
Mutt property in litigation when it is in the interest of the Mutt to 
enter into & compromise. The decree based on the compromise 
must, therefore, be held to be binding in these proceedings. 


The appeal, therefore, fails and is dismissed with costs. 








1. 14B. L.R, 450, ^ 2, I. L. B. 9 M, 80, 


Manikka 
Vasaka 
Desikar 


v. 
Balagopsla- 
krishna 
Ohetty. 
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IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Moore and Mr. Justice Sankaran Nair. 


K.Jamal Mahamad Pulavar ... .. Appellant* 
v. (Defendant). 

N. Parameswara Pattar veas ... Respondent 
(Plaintif). 


Mahamad Contract Act, 8. 28—Pro-note—Constderation— Preference among creditors. 
Pulavar 
A pro-note executed at tho instance of the debtor and without the knowledge 


Y. 
Parameswara of the creditors in order to earry outan arrangement to gecure to one creditor (the 


Pattar. payee) an advantage over the others. in consideration of the payee signing & compogi- 
tion deed among the creditors is void; and the fact that the pro-note was executed 
not by the debtor but by a stranger does not affect the principle. 


Appeal under & 15 of the L. P. presented against the order of 
Mr. Justice Davies in C. R. P. No. 178 of 1905, presented against the 
decree of the Subordinate Judge’s Court of S. Malabar at Palghat 
in S. C. S, No. 948 of 1904. 


A. Neelakanta Asyar for appellant. 
T. R. Bamachandra Atyar for respondent. 
The Court delivered the following 


JUDGMENT :—lIt is found in this case that the defendant exe- 
cuted the pro-note in fayour ofthe plaintiff to induce him to sign 
the composition deed between one Shaiva Row, the maternal grand- 
father of the defendant and his creditors among whom the plain- 
tiff was one. The creditors were to gei 10 as. This finding 
is based on the evidence of the defendant. We must accept 
this finding. It is contended before us that there is no finding 
that the pro-note was executed with the knowledge of the 
debtor or without the knowledge of the creditors, and in the 
absence of such finding the plaintiff is entitled to recover 
the amount sted for asthe transaction cannot be held to be 
in that case opposed to public policy. Thig contention cannot 
be upheld as the evidence relied upon by the Subordinate Judge 
shows clearly that the pronote was executed atthe instance of 
the debtor and-without the knowledge of the creditors, 





* DL. P, A. No 91 of 1905. 12th March 1906. 


pr 
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It is also executed to carry out an arrangement to:seoure to gmoney 
"v. 
one creditor an advantage over the others. . asunorwürk 


That the pro-note was not executed by the debtor makes no Pattar. 
difference. Krishnappa Chetty v. Adimula Muddati. 

We must, therefore, set aside the order passed by the learned 
Judge and dismiss the suit with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justica Moore. 


Rajah of Karvetnagar di .. Petitioner® (Cir.- 
Petitioner). 
v. 
Lodd Govind Doss Krishna Doss ... «Respondent (Peti- 
| tioner). 


Oriminal Procedure Oode, S. 146, and Clause 5—“ Information’ ’—Petition by an officer Karvan of 
of ons of the interested party, no information — Evidence, refusal of—Jw«risdictíon— 
Joint enquiry in respect of several villages. Leda Govind 
An order passed under S. 145 without recieving the evidence offered by the 

counter-petitioner with a view to show that there was no dispute likely to cause a 

breach of the peace ig an order passed without jurisdiction and is, therefore, liable 

to be set aside by the High Oourt on revision. 


Semble :—A petition by a person in the employ of the petitioner alleging that a 
dispute likely to cause & breach of the peace exists, if uncorroborated, is not such 
“information” within the meaning of S. 145, Criminal Procedure Code, as to give 
jurisdiction to a magistrate to initiate proceedings under the section. 

Per Davies, J.:—Where the dispute alleged to exist is as regards 280 villages, 
the Magistrate will be acting ultra vires in clubbing together all the villages and 
treating them us one. Each village should be dealt with separately and the Magistrate 
should find before he passes the final order ag to which party is in possession of 
each specific village. 

Petitions under Ss. 435 and 489 of Cr. P, C. praying. the High 
Court to revise the order of the District . Magistrate of North 
Arcot, in Criminal Miscellanous Petition No. 1 of 1906. 


The Advocate-General (J. E. P. Wallis), V. Krishnaswami 
Asyar and L. A‘ Govindaraghava Atyar fof petitioner. 


P. R. Sundara Aiyar and A. S. Ba lasubrahmaniji Asyar for | 
respondent-petitioner. 





* Or, R. Case 209 of 1906.—Cr. R. P. 152 of 1900. , 30th July 1900. 
LL, R,930M.88; `- =p 


Rajah of 
Karvetnagar 
v. 

Lodd Govind 

fe 


ey 


Moore, J. 
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The Court passed the following 


JUDGMENTS :—Moore, J. :—In order that a Magistrate may 
have jurisdiction to ast under S. 145, Or. P. O., he must be satisfied 
from a police reporf or other information that a dispute likely to 
cause & breach of the peace exists concerning any land, &c. It is, 
therefore, necessary to ascertain what information Mr. Pinhey, Dis- 
trict Magistrate, North Arcot, had before him, when he passed his 
order of the 9th March 1906, and Mr. Rice who succeeded him as Dis- 
trict Magistrate when he passed his final order in this matter on the 
2nd April. From Mr. Pinhey’s order itis clear that he had no Police 
report before him. He was District Magistrate. He believed that there 
was serious danger of riots breaking all over a whole taluk in one 
of the Zamindaries in his district, and yet, a8 far as can be ascer- 
tained from the record, he never referred the matter to the District 
Superintendent of Police for enquiry and report or obtained any 
information from that officer or any of his subordinates in the 
Police before he jumped to the conclusion that there was a danger 
of riots all over a considerable tract of country. All that the District 
Magistrate had before him was a petition from a Deputy Tahsildar 
in the employment of Mr. Lodd Goviud Doss, the mortgagee who 
had taken over possession from the Court of Wards. Mr. Lodd 
Govind Doss was, it is clear, most anxious that the District 
Magistrate should take action under the Criminal Procedure 
Oode and decide that he was in possession. The facts being 
as stated, it must be held that the District Magistrate should 
have received the Deputy Tahsildar’s statements with great 
caution and should have declined to act on them unless they 
were corroborated by some less interested person. This officer 
should also have been summoned before the District Magistrate and 
examined on oath, full opportunity being given to the vakil of 
the Raja of Karvetnagar to cross-examine him, more especially, as 
to the statements that he makes in his petition as to the danger 
of riots breaking out in varioug villages inthe Taluk. N othing 
of the sort, however, was done, and Mr. Pinhey considering that 
the action that had been taken by the Raja on the surrender of 
the management by the Court of Wards could not but lead ‘to 
breach of the peace and disturbances throughout ,the taluk placed 
on record in his order of the 9th March 1906 that he Was satisfied 
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that a dispute likely to cause a breach of the peace existed and 
directed the parties concerned in the dispute to attend at his Court 
within 10 days. Mr. Rice took the matter up and passed final 
orders on the 2nd April. He siated in his proceedings that the 
facts of the case had been clearly set out by his predecessor and 
he accordingly embodied Mr. Pinhey’s order of the 9th March 1906 
in his proceedings. He then went on to add that, as each party 
was claiming possession of the Taluk and trying to collect rents 
and let leases executed to distrain and generally to exercise acts 
of ownership, he was satisfied that a collision was inevitable 
sooner or later. The vakil for the Raja of Karvetnagar wanted 
to produce evidence to show that there was no danger of a breach 
of the peace. The District Magistrate, however, refused to receive 
any evidence. It is clear that in so refusing Mr. Rice acted contrary 
to law. 8.145, Clause 5 of the Criminal Procedure Code lays 
down that nothing in that sect.on shall preclude any party re- 
quired by a preliminary order to attend at the Magistrate’s Court, 
as the Raja had been required, fromshowing that no dispute likely 
to cause & breach of the peace existed or had existed and that it 
was consequently not open to the District Magistrate to refuse to 
receive the evidence tendered to him. I feel very doubtful if it 
could be held that the petition of the Deputy Tahsildar afforded 
information such as to give Mr. Piahey jurisd.ction to pass his 
order of March, but however this may be, I have no hesitation in 
holding that Mr. Rice’s subsequent refusal to receive evidence 
gives this Court no option but to declare that his order of April 


was passed without jurisdiction and to direct that it be on that 
account set aside. 


Dawes, J.—lI concur throughout with my learned colleague. 
I would go even further and hold that ab initio the District Magis- 
trate acted wira vires in clubbing together 230 alleged subjects of 
dispute and treating them as one. Each village stood on its own 
footing. The Raja had possession of some and the mortgagee of 
others. Before the District Magistrate made his declaration that 
there was a dispute likely to lead to a breach of the peace, he should 
have found that that was so in respect of all the villages, but as 
Mr. Justice Moore has pointed out, he has no materials for saying 
that such a dispute existed in respect toa single village, 


B 


—À 


Rajah of 


v 


Lodd Govind 


Does. 
Moore, J. 


"Rajah of 
'Karvetnagar 
V. 

“Lodd Govind 
Doss 


Davies, J. 


Ramaswam! 
Pandia 
Thalavar 
Ve 
Anthappa 
Ohettiar. 
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Then when he came to the question of possession he should have 
decided which party at the date of his order was in actual possession 
of this or that village and confirmed that possession. Here with- 
out taking any evjdence on the point, he has arbitrarily found that 
the mortgagee was in actual possession of all the villages, which, as 
a matter of fact, we understand, he was not. This course would 
no doubt have entailed a prolonged enquiry, a circumstance which 
itself indicates that the Legislature did not contemplate wholesale 
proceedings of this sort in cases under Chapter XIV of the Code of 
Criminal Procedure, the object of which is to provide prompt action to 
avert breaches of the peace. Had the provisions of the Code been 
strictly followed the case before us could not haze been disposed of 
in so off-hand a fashion. 


e 
a mmc 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore. 
Indran Ramaswami Pandia Thalavar ... Appellant* 
(let defendant). 


v. 
Anthappa Chettiar and others ... .. Respondents 
(Plaintif and 2 and 
3 defendants). 
Oontract—Consideration—Drscharge of prior. void promissory note, whether operates as 
consideration for a fresh one—Oontract Act, Ss. 2(d) and S. 26, 


A promissory note, executed by a person on attaining majority in settlement of 
an earlier one executed by him while a minor, in consideration of his having received 
from the obligee a certain sum of money when he was minor, is bad for want of 
consideration. 


The words “ at the desire of the promisor" in B. 3(d) of the Contract Act do 
not connote the idea that the promisor should possess contractual capacity. 


That which is a consideration for a promise operates as such but once. 

8. 25 of the Contract Act is exhaustive. 

Second Appeal from the decree of the District Court of 
Tinnevelly in A. S. No. 889 of 1902, presented against the 
decree of the Subordinate Judge’s Court of Tuticorin in O. 8. 
No. 17 of 1901. 


* B. A. No, 94 of 1904 14th March 1906, 
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P. R. Sundara Aiyar and K. N. Aiya for appellant. anaua 
.. V. Krishnaswami Aiyar and S. Srinivasa Atyangar for re s Tm 
pondents. Anthapps 
i - Chettiar. 

The Court delivered the following Bbrahairf 


JUDGMENTS :—Subrahmania Aiyar, J. :—Upon the finding — 4721.7. 

that the promissory note sued,on was executed by the first defend- 

ant on the date it bears, viz., the 6th of July 1898, and, therefore 

after he had ceased to bea Eu of the Court of Wards, and had 
attained his majority, the question for determination is whether 

the claim of the plaintiff is sustainable in law. With reference to 

the decision of this question, the only facts relied on and proved 

are, the advance by the plaintiff to the Ist defendant of Rs, 2,500 

on the 29th September 1895, when the 1st defendant was a minor, 

the execution by him of the promissory note bearing that date for 

the amount with interest at one per cent per mensem, and the 
execution, as aforesaid, after the first defendant had ceased to be a 

minor, of the plaint note, 1n settlement of the earlier one. ; 


On behalf of the plaintiff, it was urged that the said advance 
being, within the words of S. 2, Clause (d) of the Indian Contract 
Act, “an act done at the desire of the promisor", the lst defen- 
dant’s promise under the present note was supported thereby and 
that the invalidity of the earlier promise did not prevent the 
advance so operating as consideration for the latter, 


On behalf of the 1st defendant, a laboured attempt was made 
to show that, notwithstanding the plaintiff parted with his money 
ab the request of the defendant, the payment was no consideration 
within the meaning of the said definition, I confess I could not 
altogether follow the argument. 


It seemed to amount to saying that the words “ at the desire of 
the promisor” in the definition contemplate a promisor who at the 
time possesses contractual capacity. But consideration and contrac- 
tual capacity being co-ordinate constituents of a contract, to import 
the latter element into the definition of the former is a mode of 
construction vicious on the face of it,. It must undoubtedly be 
conceded that the advance in question did form at the time it was 
made a consideration within the meaning of the definition relied 
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ae on. Nevertheless, there remains the quéstion whether that could 
Thalevar in law be treated as consideraticn for the present note. Now the 
in ee term ‘consideration’ in the law of contracts necessarily implies a 
Moe promise with reference to which it is a consideration, This cor- 
ear ie relation involves, as a consequence, that what is a consideration 
^" > . operates as such but once, The very phrase “consideration moves 
or passes” constantly used by lawyers, affords in my judgment proof 

of this. What has once passed or moved cannot be taken as 

passing or moving backwards and forwards again and again, 

Were it otherwise, it would follow “once a consideration always a 
consideration” and the self-same thing which was good or valuable 
consideration for one promise would operate as consideration for 

any number of promises made time after time without any necessary 
connection between ,each other and forming entirely distinct 
transactions, This is virtually the overthrow completely of the 
doctrine of consideration. lt would be unnecessary to pursue this 

further, but for Mr, Sundara Aiyar having earnestly maintained 

the contrary. Take the case of an obligor discharging the loan 
contracted by him under a bond and suppose he executes a second 

bond for the amount originally advanced and repaid, reciting the 

original advance as the consideration and without any other 
consideration, Or, take another case, the lender dispensing with 

the repayment of money due to him and returning the bond cancelled 

and at some subsequent time the borrower passing a second bond 

for the advance without any fresh consideration. It would be 
impossible to argue in either case that the second promise was 

other than a nudum pactum. These show obviously that the 
advance once made had no operation as consideration except with 
reference to the original promise which followed it. Logically, 
therefore, a different view cannot be urged with reference to a case 

like the present and the advance made ‘by the plaintiff to 

the defendant in September 1895 should be held to have spent 

its force as a consideration as soon as the promissory note 

ofthat date was executed, unless such a conclusion is obviated 

by the fact that that note was void on account of the absence 

of contractual capacity on the part of the defendant, in 

other words, unless a consideration passing from a promisee 

to 8 promisor should in cases where the latter’s promise is of no. 
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legal effect and is inoperative, be treated as retaining sufficient Ramaswami 
validity until a valid promise with reference to it takes place, Of eee 
course there is nothing as a matter of abstract reasoning to prevent Ks ak 
such a rule being adopted. It was done ip Flight v. Read’ Chettiar. 
where the majority held that an advance made while the statute of Subrahmanya 
Anne against usury was in force was consideration for abillof “7% ae 
exchange given after the repeal of the statute for the amount 

thereof in renewal of a bill which had been given when the statute 

was in force, though the latter was under the express terms of the 

statute void, the statute having made loans contrary to its terms 

illegal and punishable, But the opinions of able text writers as 

to this decision are not unanimous. Anson seems disposed to treat 

the decision as sound onthe ground that the party receiving the 

benefit may waive any objection thatexisted to the enforcement of 

the original promise, (Contracts, 9th edition, page 109). Langdell 
supports the decision on a different ground by treating the second 

bill as a payment of the prior though void bill, (Summary of the 

Law of Contracts, S. (76). Pollock questions the decisions alto- 

gether. He points out that as a decision under the English law it 

was wrong inasmuch as the advance was a past act which under 

that law is not good consideration. He further observes that the true 

view of the facts in such a caseshould be that the consideration 

for a second bill is the giving up of the prior bill, and as the latter 

was void, the second bill was without consideration (Pollock’s Con- 

tracts, 7th edition, page 676). Be the authority of Flight v. Read! 

what it may in England, the view of the majority might be followed 

here if it were consistent with the provisions of the Indian Contract 

Act; but that does not seem to be so. From the passages in Anson 

on Contracts referring to that case, it will be seen that the learned 

author treats instances of illegal transactions, such as the one 1n ques- 

tion in that case, agreements by persons wanting in contractual 
capacity, agreements by bankrupts after they had obtained final 
discharge to pay their debts and promises to pay time-barred 

debts, as all standing on the same footing. Now one of these, t. e., 

the last, is expressly provided for by S. 20, Clause (8) of our Act ; 

and the section necessarily implies that such a promise is one with- 

out consideration which it could not be, ifin the view of the framer 


l. 1 H, & O, 708. 
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Bamaswami Of the Act, the consideration for the barred debt was to be taken 
mr as revived having regard to the operation of the Statute of Limita- 
m tion with referenceto that debt, The illustration (e) to S. 25 also 
Ohettiar. strongly supports this since the promiseto pay Rs. 500 is therein 

Subrahmanya Teferred to the debt and not to the original advance of Rs, 1,000. 
Ayar, J. This section is of course exhaustive and the other instances men- 
tioned by Anson must be held not intended to be made contracts 

under the Indian Law, Considering that as regards agreement 

by infants the framers of the Contract Act departed from the Eng- 

lish Law as it stood at the date of the passing of that Act and 

made them void, and not merely voidable they were but consistent 

in not clothing renewals of such agreements after the infants 

ceased to be such with enforceability, No doubt, acts done in ful- 

filment of an imperfect gbligation, i. e., one which is an exception to 

the rule that ubi jus ibi remedium est are valid and may be the 
foundation of new rights and liabilities by way of consideration 

for a new contract or otherwise, A debt barred by the Statute 

of Limitation falls under such a category as shown by Pollock’s 
Contracts, 7th edition, page 642, But infant’s promise under the 

Indian Law does not give rise to an imperfect obligation, and it is, 
therefore, consistent with principle to hold that a renewal of 

such & promise creates no right, This would seem to account for 


S, 25 excluding such a case among others, 


In my opinion, therefore, it follows that the promissory note 
sued on was without consideration because the earlier promise 
which the later purports to be in settlement of, was void, and as 
regards the advance, its force as consideration had became exhaust- 
ed when it was followed by the promise to repay it made by 
the minor simultaneously with it. 


The decree of the lower appellate Court must, therefore, be 
reversed and the suit dismissed. Each party should bear his own 
costs thronghout, 


Moore, J.—I concur. 
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IN THE HIGH. COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Benson. 
Chidambaram Chettiar ' `... .». Appellant® (PLP. 

Petitioner). 


v. 


Sami Aiyar alias Arunachalam Aiyar : 


and others sia 2254 e. , o. Respondents 
(Defendants). / 
Transfer of Property Act, S. 53—Deed in favour of creditors—GQood faith and consider- Chidambaram 
aison— Voidabilatt—Constderation ın part discharge of prior debts. Chettiar 


v. 

A deed is void against creditors when the debtor is in & state of insolvency or Sami Aiyar. 
when the effect of the deed is to leave the debtor without the means of paying his 
present debts. A good consideration does not suffice to validate the deed, if the 
transaction be not also bona-fide. The question is one of fact and each case must 


depend upon its own circumstances. 


Both under the English law, 18 Eliz, O. 5 and under S, 58 of the Transfer 
of Property Act, good faith and consideration are equally essential for the validity 
of the transfer. There is nothing in 18 Eliz. C. 6 orin 8. 58, Transfer of Property Act, 
vo prevent & creditor being preferred, provided nothing more is done by the trans- 
aotion either with reference to the transferor or the transferee so as to injuriously 
affect the creditors of the former. 


4 


Where a deed is voidable by reason of its being in effect intended to defraud 
the creditors of the executant, the deed cannot be held valid even to the extent to 
which the consideration for the deed went in discharge of the executant’s creditors. 
The proper course for the transferee is to protect himself by discharging the claims 
‘of all the creditors at whose instance the deed is voidable. 


Appeals from the decree and order of the Subordinate Judge’s 
Court of Kumbakonam in O. S. No, 2 of 1902 and E. P, No. 
208 of 1900 in O. S. No. 12 of 1899 respectively. 


V. Krishnaswami Aiyar and S. Srinwasa Aiyangar for 
appellant. 


P. S. Sivaswamt Aiyar for 19th respondent. 

The Court delivered the following. 

JUDGMENT :—These appeals raise the question of the vali- 
dity of the assignment of a decree obtained by one Swami Iyer in 
"€ A.1BIof1802, A. A.0.600f1002. 18th July 1908, 
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Chidambaram O, S. No, 12 of 1899 on the file of the Subordinate Court of 
ae Kumbakonam to one Annamalai Ohetti throngh whom the appel- 
Sami Alyar. Jant claims ag against other creditors of Swami Iyer who are the 
respondents. The facts are that a sum of over Rs, 14,000 was 
: held in deposit by the Court to the credit of Swami Iyer as decree 
“| holder in O. 8, No. 12 of 1899. Swami Iyer was himself indebted 
to Various persons and some of them obtained decrees against him 
for the sums due. Annamalai Chetti was one of the decree holders - 
(O. S. No. 98 of 1899) and he obtained Exhibit A, dated the 28th 
March 1900, from Swami Iyer, whereby the latter purported to 
assign to him his rights under the decree in O. S. No. 12 of 1899. 
T'he consideration for the assignment recited in the deed, viz., 
Hs, 15,000, was stated to consist o£ (1) Rs. 4,390 principal, interest 
and costs due to Annamalai’s firm under the decree already referred 
to (O. S. No. 93 of 1899), (2) Rs. 1,650 or so due to Lakshmana 
Chetty in suit No. 65 of 1899, (8) Rs. 1,185 due to Srinivasaiyar 
under promissory note C,(4) a cash payment of Rs, 7,775 before 
the Sub-Registrar. 


Though the last mentioned sum was paid before the Sub- 
Registrar, admittedly Annamalai took back the amount, and on the 
9rd April 1900 he and Swami Iyer entered into an arrangement 
which purports to be set ont in Exhibit D. According to it Rs. 610 
was paid to Swami lyer himself, Ra, 270 to one C. Krishnaswami 
lyer, Rs. 57 into Court, Rs, 1,000 to the present appellant, 
Chidambaram Chetti, and Rs. 5,838 to a dancing girl named 
Balamani. 


There is no doubt that the sums of Rs. 4,390 and Rs. 1,650 
stated to have been paid to the decree holder were really due and 
they entered satisfaction for the same. The Subordinate J udge 
in effect found that the payment to C. Krishnaswami lyer was also 
due, and we think that the weight of evidence is in favour of-the 
view that the sum of Rs, 1,185 was due, and was paid, to K, Srini- 
vBsaier. 


But as rogards the remainder (over Ra, 7,000) we agree with 
the Subordinate Judge that the case set up on behalf of the appel- 
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lant is fictitious. Rs. 5,888 is said to have been paid to Balamani ia 


on account of money borrowed from her by Swami Iyer. i 
Semi Aiyar. 


The sole evidence in support of the plea is the statement of 
Balamani herself. Her evidence is vague and indefinite and is 
entirely unsupported by any accounts or vouchers and it is highly 
improbable in view of the relation existing between them, that she 
would have lent any money, or at all events so large a sum to 


Swami Iyer. 


We are equally satisfied that no money was due to Chidam- 
baram. We think that therecan beno doubt that the arrangement 
effected by the assignment thongh partly entered into for the 
purpose of discharging debts really due by Swami Iyer, was also 
clearly intended to secure a sum of over R& 7,000 to the assignor 
himself or to persons in whom he was interested but who were 
not his creditors. Admittedly, Swami Iyer was at that time in 
pecuniary embarrassments, His only property was the sum to his 
credit in C. S. No. 12 of 1899, The assignment, therefore, operated 
to screen some 50 per cent of his assets from being taken by his 
other creditors. Annamalai admits that he knew of the ex- 
istence of those other creditors and that they were pressing for 
payment, On the very day of the alleged arrangement with 
Swami Iyer, and on the following day two of these creditors obtained 
orders for the attachment before judgment of the sum to the credit 
of Swami Iyer in C. S. No. 12 of 1899 and other attachments were 
issued soon afterwards, Having regard to the fact that at this time 
Swami Iyer, Annamalai and Chidambaram Chetty were all para- 
mours of the dancing girl Balamani and on friendly terms with each 
other we cannot doubt that the arrangement was, to the extent we 
have stated, a device intended to defeat Swami lyer's other 
creditors. ` 


In this view the next question for decision is whether tho 
assignment to Annamalai is. valid as against the respondents. 


The property sought to be assigned not being immoveable pro- 
perty, S. 58 of the Transfer of Property Act has no direct applica- 
tion and we must decide the question by a reference to general 
principles of justice, equity and good conscience, As observed by 

C 
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Chidambaram b Judicial Committee of the Privy Council in Corlett v. Radcliffe? 


Ohettiar 
v. 
Sami Aiyar. 


“ each case must depend upon its own circumstances and in all the 
question is one of fact, whether the transaction was bona-fide or. 
was a contrivance to defrand creditors.” It may, however, be stated 
generally that a deed is void against creditors when the debtor 
is in a state of insolvency or when the effect of the deed is to have 
the debtor without the means of paying his present debts. If this 
is the condition of the debtor or the consequence of his act, it is 
not sufficient to render a deed valid that it should be made upon 
good consideration, for as it is said in Twyne’s case (8 Co, 
82) “a good consideration’ does not suffice if it be not 
also bona-fide,” This statement of the law is sufficient to support 
the conclusion of the Subordinate Judge that the assignment 
was invalid. As, however, Mr, Krishnaswami Iyer on behalf of 
the appellant strongly contended that the last paragraph of S, 58 
of the Transfer of Property Act as interpreted by this Court in 
Ramasamia Pillai v. Adinarayana Pillai? warrants a different 
view being taken, we shall briefly deal with his content.on. In effect 
his contention is that wherever there is any real consideration, 
however small, for the transfer, the question of intention is immate- 
rial and the transaction must be held to be one entered in good 
faith and therefore not invalid as against creditors either under 
the statute, 18 Elizabeth ©. 5, or under S. 53 of the Transfer 
of Property Act, even though it was in fact intended to delay or 
defeat creditors and had the intended effect. This contention is, 
we think, on the face of it unsustainable for the simple reason that 
under both enactments good faith as well as consideration 1s made, 
in terms, an essential condition of the validity of the transfer. This 
has been pointed out again and again both in the decisions of the 
Courts and by the text-writers referred to by Mr. Sivaswami Iyer 
in his reply for the respondents. See Corlett v. Radcliffe already 
cited, Bott v. Smith", In re Johnson—Golden v. Gillam*, Exparte 
Chaplin-In re Sinclair’ Egparte Johnson-In re Chapman? Smith’s 
Leading Cases, Eleventh edition, Vol. I, pages 16 and 17, May’s 
Fraudulent Transfers (May on Fraudulent and Voluntary \Dispo- 


sitions of Property), page 85. See also Ranchdhooldas v. Chunilal’. 


1. 14 Moo. P. C, 121 rae £. co. 16 E, B. 251. 5. L. RB. 26 Ch. D. 819. 


2. I. L. B., 20 M. 6. 26 Ch. D. 838 (261) per 
8. 21 Beav. 011: sg. puta B. 957. 
Å, 


Fry, L. J. 
20 Oh. D. 889 (892). 7. 6 Bom. L. R. 213. 
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As regards the passage ai page 466 of the case reported i in I. L. R., Chidambaram 
20 Madras, the Judges appear to have merely intended to renda d oe 
the language of Thesiger, L. J. in Heparte Games! which again Bami Aiyor: 
refers to Allen v. Bonnett®. 


In neither of these two cases was the statement intended to 
give an exhaustive explanation of the term bonafide in connection 
with such transactions. In both, the Judges were dealing with 
mortgages, and what they said was that where a mortgage was 
granted for a sum really due, the transaction could not be impeach- - 
ed except upon the ground that the transaction though in form 
a mortgage,was in truth a trust in favour of the debtor and thus 
a mere cloak to secure an advantage to him. 


In effect they were referring to the condition of things which 
was dealt with by Lord Coke in Twyne’s cast when he said thus : “ If 
a nan be indebted to five several persons in the several sums of £20, 
and hath goods of the value of £20 and makes a gift of all his goods 
to one of them in satisfaction of his debt, but there is a trust between 
them that the donee shall deal favourably with him in regard of 
his poor estate, either to permit the donor or some other person 
for him or for his benefit to use or have possession of them, and 
is contented that he shall pay him his debt when he is able; this 
shall not be called bona fide within the said proviso; for the 
proviso} saith on a good consideration and bona fide ; so a good 
consideration doth not suffice if it be not also bona fide." 


lt is scarcely necossary to add that there is nothing in the 
statute of Elizabeth or in 8.58, Transfer of Property Act, to pre- 
vent acreditor giving a preference provided nothing more is done 
by the transaction either with reference to the transferor or trans- 
feree so as to injuriously affect the creditors of the former. Another 
argument of Mr.Krishnaswami Lyer for the appellant was that to the 
extent of payments made by Annamalai on behalf of Swami Iyer’s 
creditors the assignment should be held good and the appellant 
should be allowed to execute the decree as if he were a joint creditor 
with Swami Iyer: We cannot accede to this argument. 


The transaction being entirely invalid as against the credi- 
tors, we cannot allow it to be treated as partly valid. lt is open 
mn 


1. L. R. 12 Ch. D. 814. 2. L.B. b Ch. 577. 
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Zhidambaram to the appellant to protect himself by discharging the claims of 
run 7 Swami Tyer’s other creditors av whose instance the transaction is 
Sami Aly. voidable. 


We, therefore, dismiss both the appeals with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—Mr, Justice Benson and Mr. Justice Bhashyam Iyengar. 


V. R. R. Ramanatha Chettiar .. Appellant* (2nd 
Plaintif). 
v. 
Kamvtha Anthoni Udayan ı ... 4 Respondent (Defen- 
j dant). 
Ramanatha Civil Procedure Code, 8. 588— Suit of a small cause nature,” 
ae A guit for recovery of rent (the amount sought to be recovered being less than 


Anthoni Rs, 600) coupled with a prayer for & declaration that the lands are nanjah lands 
Udayan; is a suit of a small cause nature, and no second appeal lies in such a onse. 


Second appeal from the decree of the District Court of 
Madura in A, 8. No. 215 of 1900 presented against the decree of 
the Court of the District Munsif of Paramakudy in O. S. No. 469 
of 1899. 

P. B. Sivaswami Atyar for appellant. 

T. Rangaramanuja Chariar for respondent, 

The Court delivered the following l 


JUDGMENT :—Tho prayer for a declaration that the lands 
aro nanjah lands is only one precedent to the prayer for recovery 
of the rent due according to the terms of the agreement, and this 
view is supported by the fact that the stamp duty is only that for 
the rent sued and not for a declaration. 


The suit is therefore one of a small cause nature and is for 
less than Ra, 500. No second appeal therefore lies, It is dismissed 
with costs, | 


xj 


* B. A. No. 719 of 1901, : ` 22nd October 1902. . 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: —Mr, Justice Subrahmania Aiyar and Mr. Justice Miller, 


Jathavedan Nambudri, (dead) Narayanan, 
Somayayjipad, legal representative of the de- 
ceased 1st Appellant, vide order on 6 M. P. No, 
705 of 06 dated, 26—4—1906 ide ... Appellants* (3rd 
defendant and hi 
representative.) 


M. Kunju Achan Avergal and others ... Respondents (1&2 
i Plaintiffs, 1 & 2 De- 
Jendanis and 2nd 
Plaintiffs legal Re- 
* presentative, 
Civil Procedure Oode—Ss. 381, 244—Obstruction by party to suit, not being a Jathavedan 
judgment-debtor—Separate suit—Applicability of S. 244. Nambudri 


Y. 
A party to a suit against whom no decree has been passed is nota judgment- KunjuAchan. 
debtor and when an obstruction is caused by such a person, his claim should be num- 
bered as a suit and proceeded with under 8. 881, Civil Procedure Code. 
B. 244 does not apply to the cage. 


Vibhudapriya Thirthaswami v. Vidyanidhi Thirthaswamil not followed. 

Ramagwa ms Sastrulu v. Kameswaramma distinguished, 

Second appeal from the decree of the District Court of South 
Malabar in A. S. No. 845 of 02 presented against the decree 
of the Court of the District Munsif of Palghat in O, S. No. 407 
of 1901. 


T. B. Ramachandra Aiyar for appellants, 
V. Krishnaswami Atyar for 5th to 7th respondents, 
The Court delivered the following 


JUDGMENT :—The appellant’s case has little or no merit, He 
claims by virtue of an assignment obtained from several of the 
sons of Krishna Pattar, a mortgagee of the plaintiff. All these per- 
sons were parties to a suit by the plaintiff for redemption of the 
mortgage and aftor issue of notice, but before settlement of issues, 
the suit was compromised between the plaintiff on the one hand 
and the Ist and 2nd defendants, two of the brokers, on the other. By 
the compromise it was arranged that a renewal should be granted 


*S. A. No. 887 of 08. 17th August 1908. 
1. LL, R., 22 AL. 10]. 2.1, L. B, 23 M. 891, 
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Jathavedan 
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KunjuAchan. 
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within a given time and in the event of the defendants failing to do 
all that was necessary to obtain the renewal, the plaintiff was to 
obtain possession of the land on payment of the mortgage money. 
A decree was passed in terms of this compromise. In the compro- 
mise it was stated that it was entered into without reference to the 
other defendants, and though their names were entered in the 
heading of the decree there was no order as regards them, which 
could be taken as adjudicating upon any matter as between them 
and the plaintiff. The lst and 2nd defendants not having done what 
was necessary to entitle them to obtain the renewal, the plaintiff 
paid into Court the amount due by him and got an order for deli- 
very ofthe land, A tenant who was in occupation of the land, 
and who was one of the defendants who had not joined in the com- 
promise, obstructed the delivery, and on the plaintiff's making appli- 
cation to the Court to remove the obstruction, his application was 
registered as a suit under S. 331, C. P. C. Subsequently the pre- 
sent appellant was added as a party defendant and the rights of all 
parties have been tried and a decree for redemption passed in 
favour of the plaintiff. 


Mr. T. R, Ramachandra Aiyar for the appellant contended 
that the procedure adopted was wrong aud the matter was one 
which should have been investigated and disposed of under S. 244, 
C. P. C., only, and as that section prohibits a separate suit, what has 
been done must be quashed and the plaintiff must be referred to 
his proper remedy. 


We are unable to accede to this argument. As pointed out 
by Mr. P, R. Sundara Aiyar, S. 381 directe that when any obsirnc- 
tion is caused by & person other than the judgment debtor, the 
decree holder’s application should be registered as a suit. The 
obstracting tenant was not a judgment debtor,as defined in the 
Code, no decree having been asked against him, and the application 
of the plaintiff was in our opinion rightly registered as a suit. In 
Vibhudapriya Thirthaswamt v. Vidyanidht Thirthaswami’, the 
attention of the Court does not seem to have been drawn to the 
provisions of this section and. the Full Bench case of Ramaswams 
Sastrulu v. Kameswaramma*, was not a case of obstruction like the 
present, 





1. I. L, R, 22 M. 131. 2. L L. Re 28 M, 891. 
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Mr. Ramachandraiyar urged that even in this view it was not Jathavedan 
competent to the Court to make a decree for redemption. We are Nomnar 
unable to follow this contention, The decree obtained by the Éwaja Aelían. 
plaintiff in the course of the execution of whigh he was obstructed, 
was a decree for redemption, and as the parties resisting the 
execution established no claim independent of the mortgage right 
relied on by the plaintiff, the decree given is virtually an order 
for the execution of the decree, the carrying out of which had beon 
obstructed, In the view we have taken it is unnecessary to con- 
sider the other questions raised in the argument on either side. 

We dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present Mr, J ustice Subrahmania Alyar and Mr. Justice 
Benson. 


Ganapathy Ayyar and others ... Appellants* (Defendants). 


versus 


Sri Vedavyasa Alagasinga Bhutter 
and others os "T .. Respondents (Plaintiffs). 


Religious endowments—Temple Committee, powers of—Trustees additional, appointment Ganapathy 
of —Heredttary Trustees— Temporary trustees, appointment of —Trustees, appoint- Ayyat ' 
ment of, in consideration of spendeng money for endowmeni— Regulation VII of Mises 
1817— Board of Revenues , powers of. Bhutter. 


The Temple Committee cannot arbitrarily put an end to a scheme of management 
made by the Board of Revenue under Regulation VII of 1817. Interference with a 
scheme so made oan only befor good and sufficient reasons connected with tho 
interests of the institution, and any interference would be unwarranted so long as 
the scheme permanently introduced is at work without any default on the part of the 
managers and ao long as there is no change of circumstances rendering an alteration 
of the scheme necessary. An authority to alter a scheme at the mere will and 
pleasure of a supervising Board cannot be taken to exist unless it is specifically given 
by statute. 


A Committee cannot appoint additional trustees, where there is a hereditary 
trustee, whether as a sole trustee or in conjunction With others not hereditary ; nor 
has the committee unqualified power of adding to the number of trustees sanctioned 
under an existing scheme even if the trustees are not hereditary. The power of the 


4 


. '  *fB, A, No. 105 of 1904, , 16th March 1906. 


~ 
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. 
ap Temple Committee in the matter of the appointment of additional trustees can be 
nd exercised only for good and sufficient cause. 


Alagaiings Obiter :—If the existing trustee is guilty of negligence or mismanagement, the 
proper course isto remove him if necessary after due enquiry ard to appoint 


a new man in hig place. ° 


The policy of appointing temporary trustees deprecated. 
The policy of giving benefactors & place in the Board of management as an 
inducement to their spending money on behalf of the endowments deprecated. 


The power of superintendence provided for by 8. 18 of Regulation VII of 1817 
was not confined to institutions where the trustees were not hereditary. The Board 
of Revenue was quite competent under the Regalation to introduce an hereditary 
element into the management of a temple, if they thought fit to do go, 


Second appeal from the decree of the District Court of Tri- 
chinopoly in A. S. No. 141 of 1902, presented against the decree 
of the Court of District«Munsif of Srirangam in O. S. No. 156 of 1900. 


P. S. Sivaswami Atyar for T. Eangacharsar for appellants, 


Sir V. Bhashyam Atyangar, P. R. Sundara Atyar and N. 
Rajagopalachariar for respondents. 

The Court delivered the following 

JUDGMENT :—The question in this case is whether the 
appointment by the Temple Committee of defendants Nos, I and 8 as 
temporary additional trustees of the Srirangam temple is valid. 


The scheme of manegement which was in existence at the time 

.of the appointment in question was one that had been sanctioned 
in 1842 by the Board of Revenue in pursuance of the policy then 
' adopted under the order of the Court of Directors with a view to the 
withdrawal of Government interference with the executive man- 
agement of temple affairs. Under the order of the Board of Revenue, 
dated the 6th October 1842, the management of the temple was 
entrusted to two trustees who were otherwise unconnected with the 
temple and to the body of mirasi office-holders in the Temple 
known as Stalathars. As thore were four families of Stalathars, it 
was arranged that one Stalathar should act with the other trustees 
by yearly turns, such acting Stalathar representing the whole body 
and conducting his duties in consultation if necessary with them. 
We agree with the District Judge that the Stalathar Trastees were 
hereditary trustees. In the proceedings of the Board of Revenue 
they are referred to as ex-officio trustees and, as already stated, 
their right to the office of Stalathar is permanent and hereditary. 
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The first objection taken by the Vakil for the appellants is that it 
was not competent to the Board of Revenue to invest anybody of 
persons with an hereditary righi to the Trusteeship. Weare unable 
to accept this contention. Atthe time wherf the scheme was intro- 
duced it does not appear that any one possessed any right which 
would be interfered with by the scheme of the Board. The case 
was one in which it was competent to the Board of Revenue under 
S. 18 of Regulation VII of 1817 to make “ such provision for 
the trust-management or superintendence as may to them seem 
right and fit with reference to the nature and conditions of the 
endowment. Mr. Sivaswami lyer's argument was that under S. 2 of 
the Regulation the superintendence of the temples was vested in the 
Board of Revenue, and that for the Board to create a body of here- 
ditary trustees was to renounce a part of thefr duty under the section 
and was therefore improper and illegal. Hut it is undoubted that 
the power of superintendence provided for by this-section was not 
confined to institutions where the trustees were not hereditary 
and, therefore, there is no necessary inconsistency between the exer- 
cise of the superintendence contemplated by that section and the 
existence of hereditary trustees, whether appointed by the Board 
or otherwise existing. The question really turns upon the effect 
of B. 18. The words of that section slready quoted are wide and 
general, and if in the opinion of the Board it was desirable to intro- 
duce an hereditary element into the management of the temple we 
can see no objection to their having done so. The ritual and other 
details connected with the worship in the temple are matters with 
which the management would properly concern itself, Consequently, 
the association of important hereditary office holders of the temple 
with other persons as trustees was obviously for the advantage 
of the institution. Our opinion that the Board of Revenue 
did not exceed its powers in making such an arrangement is 
supported by the decision in D. Venkstesa Naidu v. Shriman 
Sadagopa Shri Shadagopaswami'. We are unable to agree in the 
doubts thrown on the decision in Appasams v. Nagappa*. By the 
mere fact that one of the trustees was made hereditary there was 
no relinquishment of the control vested in the Board by the law. 
Mr. Sivaswami [yer’s next contention was thatjeven if the Board 
were competent to make the scheme it did for the management of 


1. 7M.H. 0. R, 77. 2. LL.B, 7 M, 409 n6 page 609. 
n 


-— 
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the temple, it was open to them to revoke it, and that as the powers 
of the Board passed to the Temple Committee under Act XX of 
1863, the Committee might make any changes they liked in the 
existing scheme and their present action therefore cannot be 
questioned. We cannot agree with the suggestion that it was 
competent to the Board of Revenue to arbitrarily put an end to the 
arrangements permanently made by them. Interference with a 
scheme so made could only be for good and sufficient reusons 
connected with the interests of the institution and any interference 
would be unwarranted so long as the scheme permanently intro- 
duced was at work without any default on the part of the managers 
or Bo long as there was no change of circumstances rendering an 
alteration of the scheme necessary. The assumption that an 
authority ompowered by law to introduce a scheme of management 
in respect of public institutions is necessarily at liberty at its mere ' 
will and pleasure to set aside the scheme once introduced is unfound- 
ed. Such power will exist only if specifically given. The real 
point for consideration is whether the Committee had power to 
alter as they did the constitution of the Temple management 
regularly established by the Board. The case of Sheik Davud 
aiba v. Hussein Saiba! is an authority to the contrary, 
The Court there laid down that a committee cannot appoint 
additional trustees where there is an hereditary trustee. We 
are unable to accept the suggestion that the Court there in- 
tended to restrict this view to cases where there is a sole 
hereditary trustee or to cases where all the trustees are hereditary. 
On this ground alone the appointments in question should be held 
invalid. Even ‘apart from this we think that the appointments 
cannot be supported. We cannot accept the contention that the 


, Committee has an unqualified power of adding to the number of 


trustees sanctioned under an existing scheme even if the trustees 
be not hereditary. The case of Re Burnham National Schools? 
is no authority against the view. In that case the Charity Com- 
missioners were by statute empowered to exercise the powers of the 
Court of Chancery, and there is clearly no analogy between the 
powers of such a body andthe Committee appointed under Act 


XX of 1868 which gives no such powers, It is scarcely neces- 


sary to say that the appointment of additional trustees 
l I. L. R, 17 M. p. 213, 2. I, L. R, 17 Eq. 241. 
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does not necessarily add to the efficiency of the body, and 
in many cases it might make the body unwieldy. The proper 
view in our opinion, is that the Committee's power in the matter 
can only be exercised for good and sufficientecause. The reason 
for this conclusion is substantially that which warranted this 
Court many years ago in holding that the Committee is entitled to 
remove a trustee only for good and sufficient reasons, viz., that 
obherwise the rights and powers of trustees would be improperly 
interfered with. It is obvious that the appointment of additional 
trustees would have the effect of modifying the powers and 
responsibilities of the existing trustees. We may add that the 
grounds on which the addition of trustees was resolved on do not 
appear to have been fully and clearly stated in the proceedings of 
the Committee as they should be in the ease of a public body 
such as this. So far as can be gathered from the order of 
appointment issued to the new irostees there were alleged to 
be negligence &nd mismanagement on the part of the old trustees. 
Assuming that there were grounds for this statement, it seems 
to us as urged on behalf of the plaintiffs, that the proper remedy 
is not by the appointment of additional trustees but the enquiring 
into the charges and by the removal, if necessary, of the defaulting 
trustees and the appointment of others in their places. It also appears 
that one inducement for the appointment of the new trustees was an 
offer on their part to defray the cost of some of the repairs of the 
temple which it is said the old trustees had failed to carry out, 
Though such benefactions from those interested in the temple may 
properly be encouraged, we do not think that such encouragement 
should take the form of giving the donors a place in the establish- 
ed scheme of management. Another and a most serious objection 


to the appointment is that they are altogether temporary. We are, 


supported in this view by the opinion of Shepherd, J.,in the case 
of Seshadri Ayyangar v. Nataraja Ayyar!. It is manifest that to 
lay down that the Committee has an unqualified power of making 
temporary appointments would give them a power liable to grave 
abuse. Such temporary managers would be merely servants 
removable at the will of the Committee, and would serve to give 


ee 


1, L L. B, 21M, 179, 
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the Committee a control over the management inconsistent with the 
policy of Act XX of 1863, viz., that the actual administration of 
affairs should be in the hands of the trustees subject only to the 
supervision of the Committee. 

We, therefore, agree with the District Judge and dismiss the 
second appeal with costs. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL, 
(ON APPEAL FROM THE COURT OF THE JUDIOIAL COMMISSIONER 
OF OUDH), 

Present :—Lord Macnaghten, Sir Andrew Scoble, Sir Arthur 
Wilson and Sir Alfred Wills. 


Thakur Tirabhuwan Bahadur Singh, minor 
and legal representative of Thakur Sher Baha- 
dur Singh, deceased, under the guardianship 
of the Deputy Commissioner, Rai Bareli ,.. Appellants.* 


T. 
Raja Rameshar Bakhsh Singh ... Respondent. 
Limitation Act, IX of 1871, Article 129, XV of 1877, 8. 2, Art. 118, 119— Adoption— 
Title acquired by lapse of uvelve years afler an apparent adoption. 


The immunity gained under Act IX of 1871 by the lapse of twelve yoars after 
the date of an apparent adoption, does not amount to acquisition of title withm tho 
meaning of 8. 2 of Act XY of 1877. 


Obiter :—8. 13, Civil Procedure Code, applies to both smts and issues. 


Where after remand of an appeal to the lower court, an issue was raised by the 
lower court and both parties accepted it and went to trial treating the question raised 
as the main question in the cage and the determination of the court became final :— 

Bemble. That even though the raising of the issue might have been open 
to objection at the time when it was raised, the decision will operate as res judicata ` 
in a subsequent suit between the parties. 

In this case, the last male owner died in 1857. His widow 
held certain property in her own right ani not as widow of her 
husband. Th» contest was between the son of her alleged adopted 
son who is the appellant before the Privy Council and her elder 
brother’s son, who claimed .the property under S. 22 of Act I of 
1869 (Oudh Talukdars Act). The only important question before 


the Privy Council was whether the plaintiff’s suit was not barred. 
ee EEE E 





* 27th July 1906, 
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The adoption was alleged to have been made on 25th n 
April 1858, subsequent to the husband's death. The widow died Singh 
intestate on 18th November 1898. The plaintiff attained majority Raja Bombs 
in June 1896 and in May 1899, within 3 years of his attaining ur tsi 
majority, he filed the present suit. The counsel for the appellant, 

the adopted son, contended that the adoption having been made in 

1858, whether time ran from the date of the adoption or from the 

date of the death of the adoptive father in 1857, the title of the 

adopted gon as such became perfected in 1873 and that therefore 

the plaintiff could not impeach the adoption in 1899, that the adopted 

son had prescribed for his title as an adopted son by the immunity 

enjoyed by him from 1858 to 1870, that the grandfather of the 

plaintiff who was the brother of the widow could have impeached 

the adoption during that time by a suit for declaration, and that as 

he did not do so, S. 2 of the Act, 1877, saved the appellant’s title. 

He admitted that if the Act of 1877 applied, plaintif's suit would 

be within time. 


Their Lordships’ judgment was delivered by 


Lord Macnaghten.—This is an appeal froma Judgment and 
Decree of the Court of the Judicial Commissioner of Oudh affirming 
a decree of the Subordinate Judge of Lucknow. 


The matter in dispute is the title to the Taluka of Samarpaha 
in the district of Rai Bareli in Oudh. The appellant’s claim 1s 
based on an alleged adoption. Therespondent claims as next heir 
under Act I of 1869, Section 22, Clause 6. 


The last male owner of the Taluka was Thakur Basant Singh. 
He died on the 12th of November 1857. His next heir was his 
widow Thakurain Daryad Kunwar. After the confiscation of 
proprietary rights in Oudh by the Proclamation of March 1838, a ' 
summary settlement of the Taluka was made with her on the lOth 
of May 1858 and a sanad was afterwards granted to her. On the 
preparation of the lists of Talukdars in accordance with the 
provisions of Act I of 1869 her name was entered in lists I and 
Il. It is not disputed that the Thakurain became Talukdar, not 
in right of her husband, Basant Singh, but in her own right. 


The 'Thakarain died intestate on the 18th of November 1898. 
Shortly after her death, the appellants’ father, Thakur Sher 
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Bahadur Singh, being found in possession and claiming under an 
adoption alleged to have been made in his favour by the 
Thakurain after her husband’s death had his name entered by: 
the Deputy Commissioner in her place in the Revenue Register. 


On the 27th of May 1899 the respondent who attained majo- 
rity in June 1899 instituted the present suit claiming to succeed as 
next heir jn right of his grand-father who was the eldest brother 
of the Thakurain. 


Both Oourts decided in favour of the plaintiff. The defend- 
ant appealed to His Majesty in Council having obtained a certifi- 
cate to the effect that the case fulfilled the requirements of S. 596 
of the Civil Procedure Code and that the appeal involved substan- 
tial questions of law. 


Many questions were raised in the courts below which have 
now disappeared or were argued so faintly before their Lordships 
that itis not worth while to discuss them. 


The main contest throughout has been in regard to the alleged 
adoption of Thakur Sher Bahadur Singh. On this point there was 
a difference of opinion in the Courts below. The Subordinate Judge 
held that there was an adoption in fact, attended with the ordinary 
ceremonies of adoption, although it was invalid because the Tha- 
kurain had not the authority of her husband in the matter. The 
Court of the Judicial Commissioners held that there was no adoption 
in fact but only a nomination of the defendant as the Thakurain’s 
heir or, in other words, an adoption in & popular sense. 


On the appeal before their Lordships it was argued that there 
was at any rate an apparent adoption, and that on that assumption 
it mattered not whether the adoption was valid or invalid because 
there was enough to satisfy the provisions of the Limitation Act 
of 1871 as interpreted by this Board in the case of Jagadamba 
Choudrant v. Dakhina Mohun't. Mr. Cohen who argued ‘the 
case with great ability relied entirely on the Act of 1871. He’ 
contended that the Limitation Act of 1877 did not apply because 
the appellant relied on the title acquired beforé the passing of the 
Act of 1877 and his rights were, therefore, saved by &. 2 of that 
Act. He admitted that if the Act of 1877, applied, his client was 
out of Court. 


: 1. L.R.18 I. A, 84 : & o. L L. R. 18 0. 808 (1880). 
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Their Lordships are unable to accede to Mr. Cohen’s argument, 
Giving full effect to the Jagadamba case and the other cases which 
followed it, they do not think that the immunity such as it is gained 
by the lapse of 10 years after the date of an &pparent adoption 
amount to acquisition of title within the meaning of S. 2 of the Act 
of 1877. 


Tirubhuwan 
Bahadur 
Singh 
v 


Raja Rame- 


shar Bakhsh 


Their Lordships think that the appeal may be disposed of on , 


this short ground whether the alleged adoption was or-was notan 
apparent adoption to' which the ruling inthe Jagadamba case 
would apply if the Act of 1871 were now in force. 


Their Lordships do not think it necessary to enter upon a 
consideration of the other difficulties in the way of the appellant. 
But they may observe in passing that if they bad to choose between 
the opposite views of the Courts below as to the so-called adop- 
tion, their Lordships would be disposed to prefer the view of the 
Judicial Commissioner, They may add that they nre notsatisfied 
that the finding of the Commissioner of Rai Bareli in 1878 in the 
suit between the Thakurain and the appellant (reported at an earlier 
stage before the Privy Council, Thakur Shere Bahadur Stngh v. 
Thakurain Dariao Kuar* on the issue of adoption or no adoption 
would not be fatal to the appellant’s case. Whatever objections 
there may have been to that issue being raised befcre the 
Commissioner on remand, both parties accepted it. It was treated 
as the main question in the suit. The issue was decided 
adversely to the appellant. The appellant abandoned the appeal 
to the Privy Council which he had begun and so the decision 
became final. Having regard to the language of the Code of the 
Civil Procedure, Section 138, which deals with issues as well as 
suits, it would seem that the finding on the issue as to adoption must 
be treated as res judicata. This point was, however, only touched 
upon in the argument, and their Lordships therefore abstain from 
expressing a final opinion in the question. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed, 
The appellant will pay the costs of the appeal. 








1. LL. R8 0. 645. 


LU 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr Justice Subrahmania Aiyarand Mr, Justice 


Benson. 


Mundiath Valia Ambu Podaval -Petitioners* (Accused 1 to 16 


and others. and 18 to 20). 
v. 
King Emperor. 
Ambt Criminal Procedure Code, Ss 408, 485—“ Situate” — Appellate Jorum—Magsstrate 
Podaval having jurisdiction over the whole dtsirict—Two Session divisions in one District, 
v. 
King 7 T * . 
Emperor. Where a district contained two Session divisions, and a Magistrate was authorized 


to try offences committed in any portion of the district and his head-quarters was 
the head-quarterg of one of the Sessions divisions, appeals from the Magistrate’s 
judgments lie to the Sessions Court within whose jurisdiction the head-quarters of 
the Magistrate is situate irrespective of the place where the offence was committed. 


The word “ situate” means fixed or located, and when applied to a court, refers 
to the place where the court ordinarily gita, 


Tho word “ situate’ in &. 439, Criminal Procedure Code, refers to the hoad- 
quartors of the Magistrate trying the case, 


Petition under Ss. 485 and 439 of the Cr. P. C., praying the 
High Court to revise the orders of the Sessions Court of South 
Malabar in Criminal Appeal Nos. 8 and 14 of 1906 and of the 
Sessions Court of North Malabar in Criminal Appeal Nos. 3 and 4 
of 1906, Cal. case No. 2 of 1906 on the file of the Assistant 1st 
-Class Magistrate, Malabar. 


P. S. Sivaswami Atyar for T. Rangachartar and K. Kuppu- 
swami Atyar for petitioners. 


J. L. Rozario for the Ag. Public Prosecutor (C. Sankaran 
Nair) for the Crown. l 


“Cr. R. C. Nos. 187 to 190 of 08. 


Ist August 1906, 
Or. R. P. No. 187 to 140 of 06. 
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The Court made the following 


Order :—The difficulty in this case arises from the fact that 
there are two Sessions Divisions in the same district, This state of 
things cannot be treated as unwarranted by tHe law, for, the same 
was the case when the Code of Criminal Procedure was passed and 
paragraph 8 of S. 7 of it recognizes the legality of the then exist- 
ing Sessions Divisions and districts unless and until altered. 


The Magistrate against whose decision the appeal is to be 
preferred, has his head-quarters in Calicut which is within the 
local limits of the South Malabar Sessions Division, though he is 
authorized to try offences throughout the whole district, including 
cases arising within the Sessions division of North Malabar. It 
must, we think, be held that appeals against his decisions lie to the 
Sessions Judge of South Malabar, irrespective of the place where 
the offence was committed. 


S. 408, Criminal Procedure Code, referring to appeals from 
First Class Magistrates merely states that the appeal lies “ to the 
Court of Session” withont any further explanatory words, 


S. 485, however, which deals with the powers of revision 
of Sessions Courts enacts.that the Sessions Judge may call for and 
examine the records of any inferior Criminal Court or “ situate” 
within the local limits of his jurisdiction. The word “ situate " 
means fixed or located. When applied to a Court it must be taken 
to refer to the place where the Court ordinarily sits. In the absence 
of any indication to the contrary in the Criminal Procedure Code, 
the principle thus laid down in regard to the analogous powers of 
revision under S. 485, should be followed in the case of appeals 
also. We hold, therefore, that the appeals should have been 
received by the Sessions Court of South Malabar, and direct that 
they be now received by that Court and dealt with according to 
law. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


(APPEAL FROM THE BOMBAY HIGH COURT). 


Present :—Lord Davey, Sir Andrew Scoble and Sir Arthur Wilson. 


Boi Kesar Bai psi an .. Appellant. * 
v. . 
Hunsraj Morarji and another .. , Respondents. 


Hindu Law—Teois, werpretatwon of—Bombay Law—Mitakshara and Magukha— 
Conflict—Stridhan—Successton to—Co-widow and husband's brothers son— 
Brihaspati s teet not exhaustive—Oo-widow preferable hetr—Deed—Constructton— 
Settlement in favour of ife. 


Questions on the Hindu Law of Inheritance to property in the Island of Bombay 
arc to be determined in acedrdance with the Mitakshara, subject to the doctrine to ^ 
bo found in the Mayukha, where the latter differs from it. But the general principle 
should be to construe the Mitakshara and the Mayukha so as to harmonize with each 
other wherever and go far aa that is reasonably possible, i 


The text of Brihaspati regarding the _devolutibn of Stridhan property of a 
woman should be read distributively as regards the property of woman married 
according to one of the approved forms, and the property of those married in one 
of the Jower forms. In the one case, those of the heirs enumerated by Brihaspati 
who are blood relations of the husband, vis , the husband's sister'a son, the husband’s 
brother’s son, and the husband’s brother, will succeed to the woman’s property, and 
in the other case the relations of the father will succeed. The order of succession 
is nob indicated in the text; and the list given in the text of the heirs is not 
exhaustive, and neither a co-widow nor any other Sapinda of the husband, is exclud- 


fed. The words * and the rest " include other relations of the husband or father. 


The co-widow of a deceased woman succeeds to her stridhan in preference to 
her husband’s brother and the hugband’s brother’s son. 


An outi-nuptial settlement executed by the husband in favor of the wife, was 
in the following terms: “If the said Kumari Bachubai (intended wife) shall die 
before the said intended marriage has been celebrated and completed, then the said 
house, land and premises shall revert to and again become the absolute property of the 
husband, his heirs,” etc. ‘!If the said Kumari Bachubai shall die, after the said 
intended marriage has been celebrated and completed, without leaving issue of the 
said intended marriage who shall succeed to a vested interest in the gaid house, land 
and premises, then the said house, land and premises shall be dealt with os he may 
direct or declare by will or deed, or failing any will or deed, then the same shall 
vest in her legal heirs according to Hindu Law of the Bombay School.” 


Held, ou a construction of the deed, that whether the deed isto be .construcd 


according to the English Law or the Indian Law, the wife took under it an absolute 
estate of inheritance. 











* 9th May 1900. 
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Their Lordships’ judgment was delivered by 


Lord Davey:—The question in this appeal relates to the 
succession to immoveable property in the Island of Bombay, 
of which a Hindu lady named Kumari Bachubai died possessed. 
She was the widow of one Koreji Haridass, who died in February 


1898. On the 24th November 1892 Koreji Dass executed an’ 


anti-nuptial settlement of the property now in dispute, whereby 
he conveyed it to Kumari Bachubai, her heirs, executors, adminis- 
trators, assigns, for ever, subject to the following conditions :— 


* ]. Tf the said Kumnri Bachubai shall die before the said intended marriage hag 
been celebrated and completed, then the said house, land and premises shall revert to 
and again become the absolute property of the snid Koreji Haridass, hie heirs, oxoon- 


tors, administrators and assigns. 
e 


9. 1f the said Kumari Bachubai shall die after the gaid intended marriage has 
been celebrated and completed, without leaving iesue of the said intended marriage 
who shall succeed to a vested interest in the said house, land and premises, then the 
said house, land and premises shall be dealt with as she may direct or deolare by will 
or deed, or failing any will or deed then the same shall vest in her legal heirs accord- 
ing to Hindu Law of the Bombay School.” 


The marriage was celebrated in February 1898. Kumari 
Bachubai died on the 9th May 1899 without leaving any issue and 
without having made any appointment by deed or will. It is not 
disputed that the persons entitled to succeed to the property as heirs 
of Kumari Bachubai were the persons entitled to her ordinary 
stridhan. The rival claimants are the appellant, Bai Kesserbai, 
who was the surviving co-widow of Koreji Haridass, the respondent 
Bai Monghibai, who is the widow of Ranchordas Haridass, brother 
of Koreji Haridass who survived Kumari Bachubai and died on the 
17th June 1902 (it is presumed childless), and the respondent 
Hunsraj Morarji, who was the son of another brother of Koreji 
Haridass, who predeceased Kumari Bachubai. The appellant was 
the plaintiff in the suit, which was commenced on the 4th August 
1902, in the High Court of Bombay. Mr. J ustice Batty decided 
that by the Hindu law of the Bombay School the appellant was 
the next heir to Kumari Bachubai, and entitled to succeed. This 
decision was reversed on appeal by the Chief Justice and Mr. Justice 
Russell, and by their decree, dated the 11th December 1908 the 
suit was dismissed with costs. - - i 
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It is stated in the judgment on the appeal that both sides 
abandoned the view taken by Mr. Justice Batty, that Kumari 
Bachubai under the deed of gift took an absolute interest in the 
property, and that it*was conceded that she took a limited interest 
only, and her heirs took as purchasers. Both the learned Judges 
were also of that opinion, and their judgments are to a certain extent 
based on it. Their Lordships are at a loss to understand on what 
grounds this opinion was arrived at. ‘They haveno doubt whatever 
that whether the deed is to be construed according to English law, 
as Mr. Justice Russell thought, or by Indian Jaw, Kumari Bachubai 
took under it an absolute estate of inheritance. 


Questions on the Hindu Law of Inheritance to property in the 
Island of Bombay are to be determined in accordance with the 
Mitakshara, subject to the doctrine to be found in the Mayukha 
where the latter differs from it. But, as laid down by Mr. Justice 
Telang in Gojabai v. Shrimant Shahajirao Maloji Raje Bhosle? 
‘ onr general principle should be to construe the Mitakshara and the 
Mayukha so as to harmonize with one another wherever and so far, 
as that is reasonably possible.’ ‘he point now under discussion 
is whether a co-widow is entitled to succeed to the property of a 
widow, dying without issue, in preference to her husband’s bro- 
ther or brother’s son. ‘There has been no judicial decision on this 
question, and their Lordships must decide ib on the construction 
of the texts of Mitakshara and the Mayukha read together, with 
such assistance as may be afforded by other commentaries (though 
not recognised as authorities in Bombay) and by modern text-bocks. 


If the case rested on the Miltakshara alone, their Lordships are 
of opinion that the appellant would be entitled to succeed. The 
material texts of the Mitakshara are Chapter JI, Section Xl; 
Placita 8, 9, and 11 :—Rtokes' “Hindu Law hooks,” pp. 460, 461. 

“g8, A woman's property has been thus described. The author next propounds 
the distribution ol it. ‘ Her kinsmen take it if she die without issue.’ 

«o. Ifo woman die ‘without issue’, that is, leaving no progeny... ..e reese. eee bho 
woman's property as above desoribed, shall be taken by her kinsmen, namely, her 
husband and the reat as will be|(forthwith |] explained. 

« 1]. If a'woman dying wilhout issue 88 before stated, and who had become 
a wife by any of the four modes of marriage denominated Brahma, &c..., the 
[whole] property, as before described, belongs in the first place to her husband. On 


L LL, BR, 17B. 04e U8 "55 c5 i17 
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failure of him it goes to his nearest kinsmen [sspindas] allied by funeral oblations. 
Bat in the other forms of marriage, called Asura, &0.,...the property of a childless 
Woman goes to her parents, that is to her father and mother.” 


There can be no reasonable doubt that accerding to the Mi- 
takshara definition of sapinda, husband and wife are sapindas to 
each other. Inthe case of Lallubhai Bapubhat v. Mankuvarbas! 
Sir Michael Westiopp, after quoting a long passage from the 
Achara Kanda of the Mitakshara, said [at p. 423. ] 


* This shows that Vijnyanesvara abandoned the doctrine that the right to offer 
funeral oblations alone constituted sapindaship, and adopted, in lien of it the theory 
that sapindaship is based upen community of corporation particles, or, in other words, 
upon consanguinity, and that ho maintained that there is snch a community between 
the wives of collaterals.” 

The learned Chief Justice then showed that the same theory 
had been adopted by Nilakantha, the author of the Mayukha, and 
that the dootrire applied to sspinda relationship, not only in its 
ceremonial aspect but for purposes of inheritance also. It was ac- 
cordingly held in that case, which arose in the Island of Bombay, 
that under the law of the Mitakshara and Mayukha the widow of 
a deceased first cousin succeeded in her husband’s place in pre- 


ference to a male ofa remoter degree. In West and Buhler “ Di- ` 


gost cf the Hindu Law of Inheritance," p. 518, it is stated that 
whether “nearness” in the rule given by the Mitakshara for succes- 
sion to childless widows’ property should be determined in accord- 
ance with the succession to the property of a male, or whether it 
means nearest by relationship, the co-widow has the first right of 
succession, but inthe latter case concurrently with other kinsmen in 
the same degree. But, they say :— 


* The identity of the wife with her husband being accepted as a leading princi- 
ple of the Mitakshara, the rule seems, on the whole, most consonant to it, whereby 
precedence in heritable relation to him gives & like precedence and order of suc- 
cession in relation to his widow." 

And they had :— 

“ Such appears to be the rule, too, which custom has preferred in this part of 
India.” 

In accordance with these views it has been recently decided in 
a case from the Satara district where the Mitakshara is the govern- 
ing authority that a co-widow succeeds to a childless widow’s 


—— 














— m m 





1 I. L. R, 2 B. 888. 
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Ba} Kesar stridhan in preference to her husband's brother’s son,  Krishnabai 


v. 
Hungraj 
Morarji. 


Martand v. Shripati Pandu}. 


The grounds upon which it is said that the rule thus deducible 
from the Mitakshara is altered or superseded by the Mayukha are 
to be found in Ch. IV, Bec. X of thattreatise, Pl. 28 and 80 Stokes, 
op, ctt, page 105, which are as follows :— 


' 28. The property of a childless woman married in the form denominated 
Brahma, or in any of the other four [unblamed modes of marriage] goes to her hus- 
band; but if she leave progeny, it will go to her daughters ; and in other forms of 
marriage [as the Asura, &o.,]1 it goes to her father and mother on failure of her own 
issue.’ [In the one case] if there be no husband, then the nearest to her, in his [tat] 
own family takes it; and [in the other case], if her father do not exist, the nearest 
to her in [her] father’s family succeeds, [for the law that:] To the noarest sapinda 
the inheritance next belongs,’ as declared by Manu denotes that the right of inherit- 
ing her wealth is derived even from nearness of kin to the deceased [female] 
under discussion—and, though the Mitakehara holds, ‘that on failure of the husband 
it goes to his [tat] nearest kingmen [sapinda] allied by funeral oblations’; and ‘ on 
failure of the father then to his [tat] nearest sapindas': yet, from the context it may 
be demonstrated that her nearest relations are his nearest relations ; and (the pronoun 
tat being used in the common gender) it allows of our expounding the passage 
‘those nearest to him, through her, in his own family’: for the expressions are of 
similar import.” 

‘80. On failure of the husband of a deceased woman, if married according to 
the Brahma or other [four] forms; or of her parents, if married according to the Asura 
or other two forms, the heirs to the woman's property, as expounded above, are thus 
pointed ont by Brihaspati: ‘The mother’s sister, the maternal uncle's wife; the 
paternal uncle’s wife; the father’s sister ; the mother-in-law, and the wife of an elder 
brother, are pronounced similar to mothers. Tf they leave no son born in lawful wed- 
lock, nor daughter's gon, nor his son, then the aister's son, and the rest shall take 
their property.’ Here must be understood, ‘on failure both of ‘the daughter, and 
also of her daughter,’ because only on failure of them does the right ef inheritance 
pertain to the son born in wedlock, or to the daughter's son.” 


The textof Brihaspati, quoted above, is thus paraphrased by 
Mr. Justice Banerjee in his Tagore Lectures in 1878, 2nd Ed., pages 
387 and 388. 


* To & male, the females related as the sister of his mother, the wife of his 
maternal or of his paternal uncle, the sister of his father, the mother of his wife, and 
tho wife of his elder brother are like his mother; and so to & female the males related 
in the reciprocal way as her sister’s son, her husband’s sister’s son, her husband’s bro- 
ther’s son, her brother’s son, her daughter’s husband, and her husband’s younger 
brother are like her gon. And these last mentioned relations of a female being like 
her sons inherit her stridhana if she leave no malo issue, nor son of a daughter, nor a 


, 


daughter.” 





-——— 


l. I. L. B, 80 B, 988 (8 Bom. Lew Reporter 12), 
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You have, therefore, the following list of relations to the 
childless widow and deceased proprietress of the stridhan who are 
said to be like her sons, and have been called by some text-writers 


secondary sons :— ° 


Sister’s son. 

Husband's sister’s son. 

Husband’s brother's son. 
Brother's son. 

" Son-in-law, or daughter's husband. 
6. Husband's younger brother. 


The chief difficulty about the text of Brihaspati is that we do 
not know the context in which it occurs!. It appears to give 
promiscuously the sapindas of the husband and those of the father 
without noticing the distinction in the devolution of the property 
depending upon the forin of marriage of the decensed widow. No 
intelligible principle has been discovered for the order in which 
they are enumerated. It is at variance with the settled and 
universally recognised principles of the Hindu Law of Inheritance, 
and the enumeration is obviously not exhaustive. Moreover, it is 
so expressed as to bring in the secondary sons immediately after 
the issue of the widow, for the words “ if they leave no son," &o., 
are construed to refer to childless widows, and the description of 
the issue, upon failure of whom Br.haspati’s secondary sons are to 
take, is neither exhaustive nor accurately descriptive of the order 
in which such issue would be entitled to succeed*. The important 
question, however, is, how the author of the Mayukha understood 
the quotation. In his comment at the end of Pl. 80 he partially 
supplies the gaps Jeft in the enumeration of issue, but not fully. 
If the “ son born in lawful wedlock”, means or includes a son of a 
rival wife as is said in the Daya Bhaga he would take only after 
the husband, and if the order of succession be based on propinquity 


concurrently with the rival wife (see West and Buhler—))igest, p. 
518, already quoted). 


or ge 09 po rà 


Nilakantha, however, clearly intends to bring in Brihaspati’s 
series of secondary sons on failure of the husband or father, but 








1, Why should not the context be attempted to be understood by a reference 
to the Smriti of Brihaspati. It is translated in the Sacred Books of the East, 
Vol. XXV, but is not roforred to by their Lordships. §§ 88, 89, relate to the subject, 
but upparently the diffoulty is not entirely solved .—Ep. 


2. See Venkatasubramaniam Uhetit v. Thayaranimah, I. L, R., 21 M. 263,—Ep, 
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whether immediately on that event or in what order is another 
question. Three constructions have been offered on these points. 
First, it was argued before their Lordships that the words ' on 
failure of the hushand of a deceased woman” should be read as 
meaning ‘‘on failure of the husband and his line of sapindas,” 
succeeding in accordance with Pl. 28. Secondly, that Brihaspati's 
series of secondary sons comes in between the husband und his 
nearest sapindas and in the order in which they are mentioned. 
Thirdly, that a distributive construction should be given to 
Brihaspati’s text applying the husband’s relatives named to the 
case of a woman married in one of the approved forms, and the 
father’s relatives to the other case only, and the text should be 
read as illustrative only and neither exhaustive nor intended to 
prescribe the order in which the enumerated heirs take. 

It does not appear to their Lordships possible to adopt the 
first of these constructions without doing unnecessary violence to 
the language and context. The words in Pl. 30 are “ On failure 
of the husband. ............. the heirs to the women's property as . 
expounded above are thus pointed out by Brihaspati^ The 
quotation from Brihaspati, therefore, was intended to be used in 
the Mayukha as explanatory or expository of the classof heirs 
already pointed out in Pl. 28, and not as substitutive for them or 
as superseding them. Again, some of the husband's sapindas are 
included in Brihaspati’s series, which seems decisive against this 


construction. 


What may be described as a modified form of this construc- 
tion is that adopted by Mr. Justice Batty. That learned Judge 
held that the point of bifurication where the Mitakshara and 
Mayukha separate, appears to be a point below the widow in the 
series of successive heirs, and that it is the recognised identity of 


the wife with her husband that entitles a co-widow's children anda 


co-widow herself to take precedence as sapindas to the wife herself 


or as representing the husband himself before resort is had to the 


husband’s sapindas at all. The Chief Justice says that he is 
aware of no passage in the Mayukha that can be taken as a warrant 


‘for the identification of the wife with her husband. It seems, 


however, difficult to maintain this position in face of the learned 
jadgments of Sir Michael Westropp and Mr. Justice West in the 
case of Lallubhai Bapubhas v. Mankuvarbas! and tho judgment 


1: (L L B. 2 B, 388) . 
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of Mr. Justice Telang in Gojabat v. Shrimant Shahad Maloj$ Bai Kesar 
. Bat 
Raje Bhosle! v 


TEE 
According to the second construction the text of Brihaspati is Morarjis 

read in what is no doubt its more obvious an literal sense apart 

from the context. It is that adopted by the Chief Justice and 
supported by the respondents in the present appeal, and it has 
considerable authority in its favour, including the Daya Bhaga, 

the Viramitrodaya, and Vyavastha Chandrika, and, amongst modern 

text writers, West and Buhler, Mr. Justice Banerjee, and Mr. G. 
Sarkar. In the Daya Bhaga, however, it is said that if the order 

of succession were according to Brihaspati’s text,it would be , 
contrary to the opinion and practice of venerable persons, and that 

the text is propounded “not as declaratory of the order ot inheri- 

tance but of the strength of tbe fact," whaitver those words may 

mean, Notwithstanding the weight of the authority in its favour, 

their Lordships cannot bring themselves to think that the 
construction contended for by the respondents is the one which 

they ought to adopt. So far from construing the Mitakshara and 

the Mayukha so as to harmonize with one another so far as that is 
reasonably possible, the respondents place them in direct conflict, 

and not only so, but the Mayukhais also divided against itself. 
Placitum 80 deals as well with the case of a widow married in one 

of the approved forms as with that of a widow married in one of 

the lower forms, and is expressed to be expository of the rule laid 

down in Placitum 28. But some of the enumerated heirs are not 
blood-relations of the husband at all, or members of his family, and 

others of them are not blood-relations of the widow’s father, or 
members of his family. Again, those who are nearest (both as 
regards degree of propinquity and in order of inheritance) are 
postponed in favour of those who are more remote in contradiction 

alike of the Mitakshara and Placitum 28 of the Mayukha. 


The case of Gojabas v. Shrimant Maloji Raje Bhosle! related 
to the succession to the stridhan ofachildless Hindu widow 
married in one of the approved forms, who left her Surviving 1, & 
co-widow, 2, the grandson of another co-widow, 8, a son of her 
husband's brother. The case fell to be decided in accordance with 


p —— rt 


L. JI; L. B. 17 B. 114. 
F 
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the Mitakshara, and the decision was in favour of the step-grandson, 
whether he was to be described as the husband’s nearest sapinda 
or the wife’s nearest sapinda in his family. But the texts of 
the Mayukha now under consideration had been relied on in argu- 
ment, and the judgment of Mr. Justice Telang contains a valuable 
diequisition on that commentary. “Construing the Mitakshara in 
the sense which Nilakantha places upon its language” (Pl. 28), the 
learned Judge says :— 


“The wife having by her marriage been‘ born again’ in the husband's family, 
and having become ‘ half the body of the husband’ the sapindas of the husband 
necessarily become her sapindas, and their degrees of propinquity to the husband 


aud wife must be held to be identical unless some specific reason to the contrary is 
shown," 


The judgment of the learned Judge also contains the follow- 
ing passages— 


“In truth even the rule which Nilakantha himself deduces from Yajhnavalkya’s 
general text isnot in harmony with the enumeration of heirs contained in the text 
of Brihaspati now under consideration. And yet the Mayukha does not say how the 
two are to he madoto stand together. The learned authors of the Digest have 
placed the heirs enumerated by Brihaspati after the husband and before the woman's 
sapindas in her husband's family. This certainly appears to be warranted by the 
express words of the Mayukha contained in Plaoitum 80. Yet it is not quite recon. 
cileable with the previous declaration in Placitum 28 that‘if there be no husband then 
the nearest to her in his family takes the woman's property. It is quite plain that 
some of the persons referred to in Brihagpati’s text do not answer to this description 
at all, while of those that do, the husband's brother's son is not obviously nearer than 
the husband’s younger brother, and yet according to Brihaspati’s text the former 
would stand before the latter. It cannot, therefore, be assumed to be quite olear 
according to the view of the Mayukha that Brihaspati’s list states the true order 
of succession as between the heirs enumerated or that all these heirs take precedence 
over the ones included under the designation ‘nearest to her husband's family." 


And again. 


* But Mr. Bhandarakar argued that the heirs specifically named in Brihaspati’s 
text ought to be given precedence over those who oome in under the general designa- 
tion, each group of them taking precedence in the class (vis , thut of husband's kins- 
men or parent’s kinsmen) to which it belonged. There is, however, no authority for 
this view. In West and Buhler’s Digest the precedence is given to the whole of the 
enumerated heirs, and the ground for such precedence has already been stated. If 
they aro not treated as one olags there is apparently no other ground for the prefer- 
ence than is indicated by the principle mentioned in the Vyavahara Mayukha, Ch. 
LY. B. VIIL Placitum 18, But that principle, as there expressed, appears to be 
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intended to apply only where there is a ‘compact series.’ This Uourt in Mohandas v. 
Krishnabail declined to apply it in the case of bandhus so as to give tothe bandhus 
expressly named & preference over those who come in under the general definition, 
I think this is the authority which would be more applicable in the matier 
before us, and no such preference of the designated persona can therefore be allowed 
in this cage," 

The case of Bachha Jha v. Jugmon Jha’ on the other hand, 
was & judicial decision on the text of Brihaspati now under consi- 
deration. It was there held that the stridhan property of a widow 
governed by the Mithjla-law and married in one of the approved 
forms, goes to her husband’s brother’s son in preference to her 
sister's son. Jt appears from the judgment of the Court that the 
vakil for the appellant had relied on that portion of Ratnakara 
which treats of stridhan. ‘I'he learned Judges observe that that 
book is no doubt one of considerable authority in the Mithila 
School, and if the matter were clear upon what Ratnakara says on 
the subject, they should, perhaps, have no difficulty in deciding the 
matter. The author of Ratnakara (it appears) in the passage relied 
on cited inthe text of Brihaspati now under consideration, with the 
following commentary, viz.—The meaning is that in default of the 
gon and the rest, the sister’s son, &c., shall take the property of 
their mother’s sisters and others." The learned Judges refer to other 
commentaries in which the same text of Brihaspati is cited, and 
they quote an opinion attributed to Mr. Colebrooke, in which it is 
atated, that by some commentators a distributive construction of 
the text is adopted, the three relations in Brihaspati’s enumerated 
heirs who are so through the husband taking the property in the 
one case, and the three who are so through the.father taking the 
property in the other case. And after discussing the placita in the 
Mayukha ‘dealing with the subject they say they are inclined to 
think that what the author meant to lay down was that the succes- 
sion of the heira mentioned in Brihaspati’s text is to be taken to be 
subject to the rule of law laid down by him in accordance with the 
Mitakshara, as suggested in “ Shama Churn's Vyavastha Chandrika, 
Vol. II, p. 589, Ultimately, the case was decided in accordance 
with the Mitakshara, on the ground that the meaning and effect ot 
the text of Brihaspati quoted by Ratnakara was too ambiguous to 
control the plain meaning of that work. 








1. L L. B., 5 B. 597. 
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The Chief Justice answers the argument that some of the per- 
sons enumerated in Brihaspati’s text as heirs do not answer the 
description of being nearest in the husband’s family by saying that 
this criticism loses sight of the fiction on which the text is based, 
which, he says, involves the consequence that the persons enumer- 
ated are equal to sons. With great respect, this is not what is 
said, or apparently intended, by the text. They do not take con- 
currently with sons, and no text-writer has even suggested that 
they take concurrently with each other, as they would do if they 
were all equal to sons, or to be treated as sons. The analogy 
appears to their Lordships to be purely fanciful and not based on 
any discoverable principle. Nor is it in accordance with the fact. 
The kinship of the husband's brother's son is not derived through 
the wife of the husband’s brother, but through the husband's 
brother himself. 


It is apparent from the judgments above quoted that the learn- 
ed Judges did not treat the application of Brihaspati’s text, or 
the meaning of the author of the Mayukha in quoting it, as settled 
by authority, either as regards the place in the succession of the 
enumerated heirs, or the order in which they avetotake. It would 
perhaps be sufficient for their Lordships to say, in accordance with 
& well-settled principle of construction, that the unambiguous 
direction in Pl 28 of the Mayukha is not controlled by a 
subsequent text, the language of which is of such uncertain 
meaning as that contained in Pl. 30 of the same work. But fol- 
lowing out the line of thought suggested in the judgments quoted 
above, their Lordships think that a construction may be put 
on the language of Pl. 80 of the Mayukha which will bring it 
into harmony with the Mitakshara, and also reconcile it with the 
previous Placitum of the Mayukha itself. They are of opinion 
that the text of Brihaspati should be read distributively.as regards 
the property of women married according to one of the approved 
forms, and the property of those married in one of the lower 
forms. In the one case, those of the heirs enumerated by 
Brihaspati who are blood-relations of the husband, viz., the 
husband's sister’s son, the husband's brother’s gon, and the husband’s 
brother, will succeed to the woman's property, and in the other case, 
the relations of the father will succeed. In the diversity of opi- 
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nion amongst the text-writers whether Brihaspati’s series of heirs 
take in the order in which they are enumerated, their Lordships 
think that the better opinion is that the order of succession is not 
indicated. There is no apparent reason for preferring the hus- 
band’s sister’s son to the husband’s brother’s son, or both, to the 
husband’s brother. And their Lordships agree with the learned 
editor of the Vyavastha Chandrika that the solution is to be found 
by reference to Pl. 28., in which the heirs are described as the 
nearest sapindas of the wifein the husband’s family, or the nearest 
to her in her father's family, as the case may be. The list is not 
exhaustive, and neither a co-widow, nor any other sapinda of the 
husband, is excluded. The words “and the rest,” therefore, ‘must 
mean, or include, the other relations of the husband or father. 
But if the text does not prescribe any new, order of succession, 
and the co-widow is not excluded, it follows that she must take in 
her right place, or (in other words) the appellant is entitled in 
preference to the respondents. Their Lordships thus arrive at the 
same conclusion as Mr. Justice Batty, though by a somewhat diff- 
erent road. 


If there were any construction of the text laid down by 
authority binding on the Courts of Bombay, or if there were any 
established practice or usage in the application of the text, their 
Lordships would follow it without hesitation, though it might not 
commend itself to their judgment. But no such authority has 
been referred to, and there is no evidence of any, such practice or 
usage. Their Lordships, therefore, are at liberty, and are bound, 
to act on the opinion which they have formed, and will humbly 
advise His Majesty that the appe:l be allowed, and that the order 
of the High Court of Bombay (Appeal Side), dated the llth 
December 1908, be discharged, and the decree of Mr. Justice 
Batty, dated the 2ist February 1908, be restored, and that the 
respondents do pay to the appellant the cost of their appeal in 
the High Court, They will also pay the costs of this appeal. 


Bai Kesar 
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IN THE HIGH COURT CF JUDICATURE AT MADRAS. 
FULL BENCH. 


Present:— Sir Charles Arnold White, Kt., Chief Justice, 
Mr. Justice Benson &nd Mr. Justice Wallis. 


Kesavarapu Ramakrishna Reddi ... Appellant® (Plasn- 
is ff). 

v. 
Kotta Kota Reddi and others ... ^. Respondents ( Defen- 


dantis 6 to 9 and 
Bih defendants legal 


representatives). 
Ramakrishna Court Fees Act, S. 7, Schedule I Article 1—Appeal from decree exonerating property 
Reddi. from hability to debt—Morigage swit——Value of the subject-matter in dispute in 


Kota Beddi. appeal—Debt ezceeding value af property exonerated, 


8. 7 of the Court Fees Act has no application to an appeal where the dispute 
is as to the liability of certain lands to be pro-ceeded against in repect of the 
mortgage debt, i. e., where the relief sought in appeal is the right to proceed upon 
certain of the mortgaged properties  exonorated by the decree of the lower Court. 


The value of the gubject-matter in dispute in an appeal against a decree 
exonerating certain lands from their liabiality to the debt ig the value of the 
property, where the debt exceeds the value of the property exonerated ; and court 
fees need be paid only on such value. 


Krishnamachartar v. Srinivasa Aiyangar 1 and Venkappa v. Narasimhas approved 
Vasudeva v. Mahadeva® distinguished. 


Appeal from the decree of the District Court of Nellore in 
O. S. No. 18 of 1902. 


This appeal coming on first for hearing on Tuesday, the Court 
(Subrahmania Aiyar and Benson, JJ.) made the following 


ORDER OF REFERENCE TO THE FULL BENCH:— The 
amount due under the plaintiff mortgage on which the suit is 
brought was over Rs. 9,000. The lower Court's decree declared 
certain of the lands mentioned in the mortgage claimed by defen- 
dants Nos. 6 to 9 (respondents) not liable to be proceeded against 
for the debt. The plaintiff appeals against this portion of the decree 
and values his appeal at Rs. 4,150, viz., Rs. 4,000 the alleged market 
value of the lands exonerated and Hs. 150 for costs without 

X A. No. 127 of 1003. 4th September 1906, 


1, IL, R. 4 M. 839; 3. I. L.R. 10 M. 187. 
3. I.L. R., 10 M, 326. 
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prejudice to his right to proceed against these and other lands for Ramakrishna 
the entire debt according to the tenor of his mortgage. On behalf nen 
of the respondents objection is taken that this valuation is erroneous, Kote Reddi. 
This contention is supported by the decision of this Court in Appeal 

No. 46 of 1903 (unreported) and Ramasams v. Subbusami,? 
apparently rests on the same view, though the facts were not on all 

fours with those in the present case. In Venkappa v. Narasimha’, 

however, which was an appeal by persons who stood in the position 

of the present respondents, it was held that the Court fee payable 

in such an appeal would be according to the amount of the debt 

unless the value of the property were less than the debt, and in the 

latter cage, according to such value, 


The result of these cases is that the subject matter of appeal 
varies as the plaintiff or the defendant, in cases like the present, is 
appellant, 


This apparently involves an anomaly, and having regard to the 
general importance of the matter we refer to the Full Benoh the 
question whether the present appeal has been properly valued. 


K. Srinivasa Iyengar, for P. E. Sundara Atyar, and K. S. 
Ramaswams Sastri, for appellant. 


C. V. Krishnaswams Aiyar, for the 1st, 2nd and 4th to 6th 
respondents, 


K. Srinivasa Iyengar :—The utmost Peng that the mort- 
gagee can derive is only to the extent of the property sought 
to be made liable: Schedule I, art. In Schedule II, arts 
4, 5, I1, 17 give cases ‘which are otherwise provided for,’ 
within the meaning of art. I, Schedule II. An appeal of 
this sort is nob otherwise provided for in the Court Fees Act. S. 7 
relates to suits. There is reference to court fees payable on 
appeal in S. 7, Cl. IV and in S. 16. S. 7. Cl. IV refers to cases 
where the value of the plaint and that of the memo of appeal will be 
the game. In other cases, the values will vary, as liberty is given to 
a person to appeal against a part of the decree. The present suit 
will not come in under cl IX. In respect of cases coming within 


L LL. E, 18M. 608. 2, I. L. R., 10 M. 187 
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S. 7, cl. IX, there is some conflict of decisions as to whether the 
rule would apply to appeals. S. 16 clearly supposes the splitting up 
the claim in the suit. Also, the Civil Procedure Code-allows an 
appeal from a part of the decree. The value of the subject mattor 
of the dispute is the utmost benefit which could be secured by 
succeeding in the appeal. The appellant’s right as mortgagee is 
not to recover the whole amount out of the items sought to be 
made liable in the appeal. It may be that the appellant might not 
get even this benefit on succeeding in the appeal, because he 
might be satisfied by the sale of the items already made liable. 
But his maximum benefit is the value of the property. A.S. 
46 of 1903 is against me, Ramasami v. Subbusams! is distin- 
guishable ; there, the stamp duty paid was proper. The suit 
was for sale on & mortgage by the adoptive mother of the 2nd 
defendant in respect of a debt due by her husband. The mortgagee 
sought to get a decree against the other property also. Tho 
lower appellate Court discharged the whole decree. All the pro- 
perties, including the hypotheca, were exonerated. Venkappa v. 
Narasimha? is in my favour. There the appeal was bythe mort- 
gagor ; but thel!subject:matter of the appeal would be the same, 
whether the mortgagee or the mortgagor was the appellant. In 
Heference under the court fees Act? the case was one where the suit 
fell under cl, IX, S. 7. Still stamp duty was made payable in respect 
of the value of the subject-matter in dispute in the appeal, S. 12 of 
the Madras Civil Courts Act, gives the Munsif Jurisdiction to try 
Sulis where the suhject-matter in dispute is not over Rs. 2,000. In 
suite under 8. 288, Civil Procedure Code, there is a case in point : 
Krishnamachariar v. Srinivasayyaangar*, 


C. V. Krishnaswami lyer:—The mortgage does not BBY 
that he will not have more than Rs. 4,000 out of the items in 
dispute in the appeal. So he is not entitled to pay stamp 
duty on this amount. In this case the suit has been dismissed on the 
ground of want of consideration. So the whole question has to be 
considered now. B. 7 cl. ; applies to this caseseo Kashinath Ballal 
v. Ganpatrao", 

1. L. L. R., 18 M. 508. 3. 16M. L. J. 287. 


2, I. L, B., 10 M. 187. 4 I.L. R., 4 M. 339, 
5. I.L. B., 18 B. 696. 
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K. Srinivasa Iyengar in reply.—The subject-matter of dis- Bene 
pute in the appeal is the relief claimed minus the relief granted. Ifthe 
appellant succeeds here, the decree will be modified and there will 
be only one decree. The appellant will be entitled to only one sum 
of Rs..9,000. The appellant wants that these properties should be 
liable along with other properties for Rs. 9,000, Krishnama Chariar 
v. Srinivasa Ayyangar’. Lukhun Chunder Ash v. Khoda Buksh 
Mondul*. 

The Court expressed the following 


OPINION :—We are of opinion that the question whether the 
appeal in the present case has been properly valued is governed by 
Article 1 of Schedule I to the Court Fees Act. Assuming that 
section 7 of the Act applies to the computation of the fee for the 
purposes of an appeal as well as for the purposes of the plaint, sub- 
section (i), has no applioation to the present case, since for the pur- 
pose of the appeal in the present case no amount is claimed. The 
question raised in the appeal is not a question of amount, but the 
question whether the lands claimed by defendants 6 to 9 are liable 
to be proceeded against for the mortgage debt. It is not suggested 
that any other of the provisions-of S.7 are applicable to the 
case. The question, therefore, is what is the value of the subject- 
matter in dispute in the appeal independently of S. 7 of the 
Act. The amount of the decree is not in dispute, the liability of 
the lands other than the lands claimed by defendants 6 to 9 is not 
in dispute. The question in dispute isithe liability of the lands 
claimed by defendants 6 to 9 to be proceeded against for the debt. 
If the plaintiff suczeeds on appeal, he will no doubt be entitled to 
proceed against the lands claimed by the defendants 6 to 9 for the 
satisfaction of the whole debt, but he can only recover the sale 
proceeds of these lands. The lands have been valued at Rs. 4,000, 
and unless this valuation is successfully impeached by the respon- 
dents, it must on the principle of the decision in Krishnama Chartar 
v. Srinivasa Ayyangar!, be taken as the value of the subject- 
matter in dispute in this appeal. The present case is distinguish- 
able from Vasudeva v. Mahadeva. In that case it was held the value 
of the subject-matter in dispute in appeal must be calculated 


l. I. L. R,, 4 M. 339. | | 2, I. L. B, 19 C. 272. 
3. I. L. R., 16,M. 336. : 
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PE aa according to the provisions of S. 7 (ix). S. 7 has no application 
v. in the present case. 
Kote Reddi. 


The principle of the decisionin Krishnamachariar v. Srinivasa 
Ayyangar! was applied in Venkappa v. Narasimha?, and we think 
that Venkappa v. Narasimha* wasrightly decided. 


In Ramasams v. Subbusams? there is nothing to show that 
the mortgage debt was in excess of the value of the exonerated 


property so as to raise the question which we have had to consider 
in the present case. 


We are unable to agree with the decision in Appeal No. 46 of 
1908 {unreported) since in that case, though this is not stated in 
the order, the mortgage debt was in excess of the valuation of the 
exonerated property. ° | 


We, therefore, hold that the present appeal has been properly 
valued. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Benson. 


Kanhiyur Manakkal Murthi Khandan 
Nambudripad’s son Neelakantan Nambudri- 
pad styled Murthi Khandan and others .. Appellants* 


(Plaintiffs). 
v. 
 Tirunilai Gramom Anantanarayana Pattar 
and others idi ii a .. Respondents 
(Defendants), 


Murthi Court Fees Act, 8, l7—* Two or more subjects,” meaning of—Mortgage—Olog on re- 
* demption—OCovenant to grant renewal of hanom perpetually—Validity of—“ Ubhaya- 

Anantanarg- pattam" —8S. 17 of the Oourt Fees Act not confined to cases where the reliefs claimed 
yana Pattar. are cumulative. 


The phrase,” two or more subjects" in S. 17 of the Court Fees Act may not 
admit of a precise definition applicable to all cases; and it may be that when reliefs 


* A. No. 162 of 1903. 8rd August 1906. 


1, I. L. Be, 4M, 339, ` 3. 1, L. R,:10 M. 187. 
8. I. L, R., 18 M. 508. 
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are claimed in the alternativo with reference to the same oause of action, S. 17 wil Murthi 
not govern the case. That may be so also when the relief claimed is one and the cea 
same though the claim is sought to be made out on distinct or alternative grounds, "Auantanaske 
But where the plaintiffs claim two reliefs in the alternative, and both are based on yana Pattar. 
different causes of action, and are such ag can be made the grounds of separate suits, 

the reliefs claimed are “ distinct subjects” within the meuning of 8. 17 of the Court 

Fees Act. 


Where & plaintiff prayed for redemption of a mortgage, the principal amount 
secured whereby was Rs. $,000 and, in the alternative, for recovery from the defen- 
dants of various sums aggregating more than Rs. 2,000 on the footing of & mort- 
gage to be executed by the plaintiff to the defendants, in accordance with certain 
provisions contained in an earlier mortgage :— 


Held :—That the suit embraced two distinct subjects and was chargeable with 
the aggregate amount of the Court fees to which the plaints embragjng separately 
each of the reliefs prayed for would be liable; and that, consequently, the appeal 
from the Subordinate Judge lay to the High Court and net to the District Court. 


A document ran ag follows :— 


“ Ubhayapattiam doed * * ™ In consideration for the said Rs. 3,000 reveived, 
you may hold on Ubhayapattam right 43 plots............you shall from the year 1048 
annually delivér dried and winnowed in the month of Makaram by my rent para. 25 
paras of paddy worth Rs. 7-2-4 being Michavaram due per annum after deducting 
revenue and interest on the kanom..............you may hold the propertiog for ever 
without surrendering them, taking a renewed demise on the expiry of (every) 12 
years on payment of the money accruing at the rate of 1} per IO and due tome on 
account of renewni fee, of the value of stamp paper, and of the signing fee. The 
Kuxhikurs and Ohamayams (improvements) in item 17 have not been estimated and 
paid for." 


Held, on & construction of the deed, that the transaction constituted a mortgage 
with a covenant by the mortgagor to ronew every 12 years on the terms provided 
for. 


Held also, that tho covenant to renew perpetually was a olog on the mortgagor’s 
right to redeem, and having been entered into simultaneously with the mortgage, 
was inoperative, 


The mortgage being one prior to the Transfer of Property Act, the effect of 
8. 98, Transfer of Property Act, not considered, 
The term *' Ubhayapattom" imports a kanom mortgage. Í 


Appeal from the decree of the Subordinate Judge's Court Jf 
South Malabar at Palghat, in O. S. No. 81 of 1902, 


The material portion of the document in the case ran as 
follows :— 


- 


Ubhayapattam deed * * * “In consideration for the said 
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Rs. 3,000 received you may hold on Ubhayapattam right 43 plots 
m you shall from the year 1048 annually deliver dried and 


. Winnowed in the month of Makaram my rent para, 25 paras of 


paddy worth Rs. 72-4 being Michavaram due per annum after 
deducting revenue and interest on the kanom,............... you nay 
hold the properties for ever without surrendering them, taking a 
renewed demise on the expiry of (every) 12 years on, payment of 
the money accruing at the rate of 14 per 10 and due to me on 
account of renewal fee, of the value of stamp papers, and of the 
signing fee. The Kuzhikurs and Chamayams Een) in 
ltem 17 have not been estimated and paid for.” 


P. R. Sundara Atyar and C. V. Anantakrisha Aiyar for 
appellants. 


T. R. Ramachandra Awar and M, E. Sankara Atyar for 1st 
respondent, 


C. Madhavan Nair for 18th respondent. 
The Court del.vered the following 


JUDGMENT :—A preliminary objection has been taken that 
the appeal lies to the District Court and not to this Court. We 
are unable to admit this objection, The claim in the present 
case is, in the alternative, first, for redempticn of a mortgage, 
the principal amount secured whereby is Ha, 8,000, and in the 
event of that failing, secondly, to recover from the defendants 
various sums aggregating more than Rs. 2,000 on the footing of a 
mortgage to be executed by the plaintiff to the defendants in 
accordance with certain provisions contained in the earlier mort- 
gage. The decisions in Motsigavrs v. Pranjivan Dast and Kashi- 
naih Narayana v. Govinda Bin Piraji? hold that S. 17 of the Court 
Fees Act applies only to cases where cumulative reliefs are claimed. 
A contrary view appears to have been taken by the Punjab Chief 
Court, though the actual language employed by the Court is not be- 
fore us, (See page 104, Jagannatha Aiyar’s Court Fees Act). S. 17 
of the Court Fees Act says merely that “ where a suit embraces two 


. or more distinct subjects, the plaint or memorandam of appeal shall 


be chargeable with the aggregate amount of the fees to which the 
eue ce KL A LL UL I 
1. I. L, R,6 B. 302, 2, I. L. R., 16 B. 82, 
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plaints or memoranda of appeals in suits embracing separately 
each of such subjects would be liable under this Act.” We see 
nothing in the language to warrant the operation of the section 
being confined to cases in which the reliefs are cumulative. 


No doubt the second paragraph of the section referring to 
paragraph 2 of S. 45, Civil Procedure Code, refers to cases, 
where prima facie the relief: sought, is cumulative, but the 
general words of the first paragraph of the section cannot be 
limited to the class of cases dealt with by the second paragraph 
which was introduced ee majore cautela in order to prevent the 
first paragraph being construed as intended to restrict the power 
of the Courts in regard to joinder of causes of action, 


The phrase “twoor more distinct subjects" in S. 17 may 
not admit of precise definition applicable to all cases, and it may 
be that where reliefs are claimed in the alternative with reference 
to the same causes of action, S. l7 would not govern the case. 
T'hat may also be so when the relief claimed is one and the same, 
though the claim is sought to be made.out on distinct or alternative 
grounds. Ii is, however, different in the present case. The claim 
for redemption is based upon the alleged right of the plaintiff as 
mortgagor, whilo the alternative relief is based on a contract for a 
further mortgage which is distinct from the earlier mortgage 
right, though both are evidenced by the same instrument. The 
alternative claims are therefore distinct matters which could 
have been made the grounds of separate suits, and it would, there- 
fore, seem to be reasonable to hold that they are “distinct subjects” 
within the meaning of S. 17. It follows, therefore, that the value 
of the suit for purposes of court fees is more than Rs, 5,000, and, 
consequently also for purposes of Jurisdiction. 


Passing to the merits, the questions for determination are, 
whether upon: the true construction of Exhibit IIT and its counter- 
part-Exhibit A, of the 17th October 1872, the first respondent is 
entitled. to hold in perpetuity, without reference to any further 
assurance to be executed by the mortgagor or his representatives, 
and whether the provisions in the concluding parts of the instru- 
ments are invalid, and not binding on the plaintiff by reason of 
their being a clog on the mortgagor’s right of redemption, 


Murthi 
Khandan 
v. 
Anantanara- 
yang Pattar, 


Murthi 
Khandan 
v. 
Annantanara- 
yana Pattar. 
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The instruments are in the M alayalam language and the 
Subordinate Judge, who is a native of the district, and presumably 
well acquainted with that language, has arrived at the conclusion 
that the instrumentse create a right in favour of the mortgagee 
entitling him to hold for ever independently of the execution of 
any assurance by the mortgagor or his representatives. Though 
we should hesitate to differ from the Subordinate Judge as to the 
meaning of the mere language of the documents, we cannot say 
that the view adopted by him as to the legal effect of that lan- 
guage is correct. As pointed out on behalf of the plaintiff, the 
transaction is described in the documents as a Ubhayapattom 
which is equivalent to the more common expression ‘a kanom mort- 
gage. If the grantor meant to create a present permanent right 
in the grantee, he would have found no difficulty in describing the 
transaction by a more suitable name. It is unlikely that in such 
a case the periodical payment provided for would be spoken of as 
a renewal fee, nor would tho time when such payment was to take 
place have been fixed at the conclusion of every 12 years, as in the 
case of an ordinary kanom, and still less is it likely that he would 


‘have stipulated for the grantee taking a fresh document at each 


renewal. 


That the Rs. 3,000 was a debt is undoubted. It was a debt 
prior to the execution of the instruments, and nothing in the 
instruments can be said to operate to extinguish the debt. The rea- 
sonable view therefore seems to us to be that both in essence and 
in form the instrument was nothing more than security for a debt 
with certain additional stipulations not usual in such securities. 
The respondent’s vakil contends that the words “you shall hold (the 
properties) for ever without surrendering them,” renders the trans- 
action an immediate grant of a permanent interest, but this con- 
tention virtually ignores the effect of the important clause which 
precedes these words and which provides for the payment of the 
renewal fee and the obtaining of a fresh deed. The instruments 
soem to us to constitute a mortgage transaction with covenant 
by the mortgagor to renew every 12 years on the terms provid- 
ed for. In this view the second question also must be answered in 
the affirmative for the obvious reason that a covenant to renew 
perpetually is a clog on the mortgagor’s right jo redeem, and hav- 
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ing been entered into simultaneously with the mortgage, is 
inoperative. 


On behalf of the respondent S. 98 of the Transfer of Proper- 
ty Aot was relied on, but the transaction having taken place prior 
to the Transfer of Property Act, the question has to be determined 
with reference to the law in force prior to that Act, and it is 
unnecessary to express any opinion as to the effect of S. 98 on 
covenants such as those now in question in anomalous mortgages 
executed after the passing of the Act. 


According to the rules of equity, which formed the basis of 
the course of decisions prior to the Act, but subsequent to 1858, any 
agreement entered into at the time of the mortgage having the 
effect of clogging the right of redemption, was inoperative. It 
follows, therefore, that the plaintiff is entitled to redeem, no 
renewal subsequent to Exhibit ITI having been granted by him. 
Wo,therefore,set aside the decree of the Subordinate Judge and give 
the plaintiff a decree for redemption on payment of the mortgage 
amount of Rs. 3,000 plus Rs. 2,250-14-8, for improvements, minus 
Rs, 115-6-0 (the interest claimed by the plaintif being disallowed) 
payable by the mortgagee to the mortgagor on account of micha- 
varam up to the date of the plaint, with the costs of the Ist 
defendant throughout. The lst defendant shall account to the 
plaintiff for michavaram subsequent to the date of the plaint until 
delivery. The amount shall be paid into court by the plaintiff 
within six months from this date, and shall be applied in the first 
instance to the discharge of the mortgage money due by the Ist 
defendant to defendants Nos. 18 to 17, viz., Ra. 5,000 and their 
costs. The 1st defendant shall bear the costs of defendants 
Nos. 18 to 17. 


Murthi 
Khandan 
v, 
Anantanara- 
yang Pattar. 
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IN THE'HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Subrahmania Aiyar and Mr, Justice Miller, 


Collector of Salem... Sas - .. Appellant* 
(let defendant). 
v, 
Pur Batcha Sahib and others eie ... Respondent 
(Plaintif and 
defendants 
2 to 7), 
Collector Madras Act Iof 1876—Regulation XXV of 1808, 8.2 “Alienor”—“Alienes”—"Aliona- 
of Ium . tion "—meaning of—Jurtsdiction of Collector—Oosts— Agreement between partigs, 
Batoha ° ‘apportioning peishcush not binding on Government. 
ial The terms alienor and Slienee in Act I of 1876 (Madras) are reciprocal and 


necessarily imply only those parties bebween whom the reciprooal relation exists. 
Tho term “ alienation” does not refer only to an alienation by a person whose 
name is entered in the Collector's Register. 


The plaintiff, an alienee of a portion of a permanently settled estate, applied to 


the Collector of the District for separate registry. The 8rd defendant, who was a 
co-sharer with the alienor and who was one of the parties in whose name the estate 
stood registered, raised an objection to the separate registration and sub-division 
of the plaintiff’s portion on the ground that the parties had agreed under & partition 
between the allenor and the other co-sharers to apportion the peishcush payable by 
each shareholder, and that the amonnt of the peishoush to be fixed by the Collector 
as payable by the plaintiff ought not to differ from the amount fixed by the agree- 


ment. 

Held :—That it was the duty of the Collector to enquire into the objection rais- 
ed by the 9rd defendant, and if he disallowed it to grant the plaintiffs’ application, 
and not to decline jurisdiction. 


Held olso:—That the agreement between the parties apportioning the peishcnush 
was not binding on the Government, 
That the plaintiff's costs should be paid by the Collector and the 8rd defendant 


in equal moieties. 

Appeal from the decree of the District Court of Salem in 
O. 5. No. 6 of 1908. 

The Acting Government Pleader (C. Sankaran Nasr) for 
appellant. 

P. S. Swaswami Aiyar for 2 to 7 respondents. 


T. V. Seshagiré Asyar for 1st respondent. 





& A. No, 15 of 1904, 27th August 1906, 
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The Court delivered the following 


JUDGMENT :—The question is as to the costs of the plaintiff 
which have been, by the Court below, ordered, to be paid to him by 
the 1st defendant, the Collector of the District. Under Madras Act I 
of 1876, the Collector is authorised to order separate registration 
and sub-division when there has been an alienation of a portion 
of a permanently settled estate, if the parties to the alienation 
concur in applying for an order and if objections, if any, taken by 
other parties interested and disallowed by him. 


In the present case, the plaintiff claims under an alienation 
made by the deceased father of the 2nd defendant, and the 2nd 
defendant who is the representative of the alienor concurred in 
the application to the Collector for separate registration and sub- 
division, 

The 3rd defendant who holds a share in the mitta in which 
the plaintiff is a shareholder under his alienation, raised an ob- 
jection to the separate registration and sub-division of the plaintiff's 
portion on the ground that the parties had agreed under a parti- 
tion between the alienor and the other co-sharers to apportion the 
peishcush payable by each shareholder, and that the amount of 
peishcush to be fixed by the Collector as payable by the plaintiff 
ought not to differ from the amount fixed by the agreement. 


The Collector without dealing with the objection raised, 
declined to pass orders on the plaintiff's application, The Govern- 
ment Pleader urges that, in the circumstances of this case, the Col- 
lector had no jurisdiction to make the registry and sub-division. 
His argument was that the 3rd defendant who objected and who 
was one of the parties in whose name the estate stands registered, 
was within the meaning of the Act, a party to the alienation, and, 
as he did not concur, the Collector was not at liberty to proceed 
further. We cannot accede to this argument, No doubt the 
partition to which the 3rd defendant and the plaintiff’s vendor 
were parties, was a transaction in the chain of title, which the 
plaintiff would have to make out if any question arose as to his 
vendor's right to convey, but the 3rd defendant was clearly not a 
party to the particular alienation in respect of which the applica- 
tion is made. As pointed out by Mr, Sivasawmi Aiyar for the 8rd 

H 
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defendant, the: terms ‘alienor’ and ‘alienee’ in the Act are reci- 
procal, and necessarily imply only those parties between whom the 
reciprocal relation exists. 


To accede to the Government Pleader’s contention would in- 
volve this anomaly that the alienor in the last series of transactions 
would be alienee in respect of that under which he obtained title, 
and the term ‘ alienor’ would have to be read as ‘ alienor, alienee’ 
and so on, until the alienation effected by the registered proprietor 
was reached. Such a construction is inconsistent with the 
ordinary meaning of the term ‘alienor’. The argument of the Gov- 
ernment Pleader proceeds on the assumption that the term * aliena- 
tion’ refers only to an alienation by a person whose name is enter- 
ed in the Collector’s register ; but we think there is no foundation 
for this view, and S. 8 of Madras Regulation XXV of 1802, 
on which the Government Pleader relied, plainly implies the 
contrary. 


We are, therefore, of opinion that the Collector was mistaken 
in supposing that he had no jurisdiction to effect the separate re- 
gistry in this case. Under the Act it was his duty to enquire into 
the objection raised by the 8rd defendant,and if he disallowed it 
to grant the plaintiff's application. 


We think there was, in these circumstances, some justification 
for the order of the District Judge making the Oollector pay the 
plaintiff's costs. The Collector was not, however, solely to blame 
as it was the objection raised by the 3rd defendant which gave 
rise to the suit. That objection was clearly unsustainable, for the 


agreement to apportion the peishcush made between themselves by 


the parties was not binding on the Government and would have 


had to be disallowed. 


We modify the decree of the District Judge by directing that 
the Collector do-pay one moiety and the 8rd defendant the other 
moiety of the plaintiff's costs in the suit, l 


The Collector must pay the plaintiff's costs of the appeal.. 


t 
feral 
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CIN THE HIGH COURT OF JUDIOATURE 'AT MADRAS. E 


Present :—Mr. Justice Snbrahmania Aiyar and Mr. Justice Miller. 


Kooni Mohamadan Meera Sahib Tharas 


gan and another... js ei ... Appellants* 
(Plaintiffs). 


v. 


M. Mamadu Meera Sahib Tharagan and 
others .., i T .  .e Respondents 
(Defendants 1, 8, 
6 to 9, and legal 
representative of 
the deceased 2nd 
i defendant). 


Civil Procedure Code, 8. 11—Eeplanation—Sutt of civil nature—Jurisdiction of Oivil Meera Sahib 
Courts —Right of burial—Right to recite prayers before burtal—Declaration of right Weera Sahib 
to recite prayers—Order of Magistrats under S. 147, Oriminal Procedure Code. 


In suite relating to ritual or religious observance only, the Civil Courts in India 
have no jurisdiction. But Courts of Justice aro bound to enquire into questions of 
religion or rituel when such an enquiry ia material for the determination of civil 


rights in dispute between the parties, When the matter is of a mixed spiritual and 
temporal character, Civil Courts will have jurisdiction to enquire into the spiritual 


matter, when itis so intrinsically connected with the temporal matter as to be 
inseparable fram it. 


The plaintiffs sued for a declaration of their right to bury their dead within 
the precincts of & certain mosqne in apartioular manner, namely, that the relatives 
of the deceased or their delegates utter certain prayers over the body before the 
interment. The defendant, whé claimed to be entitled to the office of Labbai 
asserted an exclusive right in himself to utter the prayer. The Magistrate passed 
an order under 8. 147, Criminal Procedure Code, restraining plaintiffs from employ- 
ing their own priests for performing the funeral ceremonies, until they should 
obtain the order of a competent court entitling them to do go. 


Held ;— That the suit was cognizable by a Civil Court. 


Held also :—The right of burial was a oivil right, that the right to;recite prayers 
formed part of the right of burial and could not be split up from the latter and that 
after the order of the Magistrate, a decision a8 to the respective rights of parties 


became imperative. 


Second appeal from the decree of the District Oourt of 
Tinnevelly in A. S. No. 16 of 1908, presented against the decree of 


se ——— OR RE 
* §, A, No, 289 of 1906, 24th August 1906, 
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e HD the Court of the District Munsif of Ambasamudram in O, 8. No, 
Metra Sahib, 525 of 1908.. 

P. B. Sundara Aiyar for appellants. 

P. 8. Sivaswams Awar for 1, 2, 7 to 9th respondents. 

The Court delivered the following 

JUDGMENT :—This case has been disposed of on the plead- 
ings, and we take the material averments in the plaint to be that 
the plaintiffs who are Shafi Muhammadans resident in Thenkasi, 
have a right to bury their deceased relations in the mosque men- 
tioned in the plaint and situated in the same town. That in the 
usual course of burial the body is taken into the compound of the 
mosque to the enclosure in front of the prayer hall, then certain 
prayers are said over the body by the relations of the deceased or 
persons selected by thém, and the body is afterwards removed to 
the place of sepulture and interred ; that the 1st defendant who 
claims to be entitled to the office of Labbai denies the right of 
the deceased relations or their delegates to recite the prayers and 
asserts an exclusive right to do so in himself. 

The lower Courts have dismissed the suit on the ground that 
it is one relating to mere rituals which it is not competent to the 
Civil Courts to entertain. 


That in suits relating to ritual or religious observance only 
the Civil Courts in this country have no jurisdiction is undeni- 
able. On the other hand, it is equally clear that Courts of Justice 
are bound to enquire into questions of religion or ritual which 
are material for the determination of civil rights in dispute 
between the parties. (Compare Anandrdy Bhikaji Phadke v. Shan- 
kar Daji Charya! and the Privy Council case there cited. 


When the matter is of a mixed spiritual and temporal charac- 
ter, the question will depend upon the nature of the connection 
between the facts, and will be, in fact, whether the spiritual 
question is so intrinsically connected with the temporal as to be 
inseparable fromit. If such is the case, it would be the duty of 
the courts in trying the civil disputesto enquire into the spiritual 
matter thus intimately related. 

Turning to the present case, there can be no doubt that the 
right of burial is a civil right, (Compare Eam Rao v. Rustum 
Khan*), and if, as alleged on behalf of the plaintiffs, the ricitation 
pu oU uU E 


1. LL.BR,7 B.828. 3. I.L. R., 26 B. 198, 
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of prayer at a particular spot in the mosque is a necessary part of. MEN Bahib 
the burial, and the plaintiffs are hindered from exercising their Meera ‘Sahib. 
right in accordance with the law and usage of the community to 
which they belong, the interference by the defendants with refer- 
ence to the recital of the prayer to the extent to which they claim 
the right to interfere would, in effect, be an invasion of their right. 


We are unable to accede to Mr. Sivaswami Aiyar's suggestions 
that as the defendants’ objections are limited to that part of the 
burial ceremony which consists in the recital of prayers, such 
denial would not constitute an infringement of the civil right and 
that the dispute relates only to a matter of ritual. 


In our opinion, the matter cannot be reasonably split up in 
this manner. We think the plaintiffs were entitled to go into the 
question, whether according to the law and customs governing their 
community, their right of burial was exercisable in the way alleged 
by them. 


From the plaint it does not appear how the dispute between 
the contending faction arose on the present occasion. There is 
no statement that in any particular instance the defendants nter- 
fered to prevent a burial in the manner alleged to be customary. 
In such circumstances it would be for the courts to consider 
whether the declaration sought ought to be given, with rofer- 
ence to the discretion vested in the courts in this regard by the 
Specific Relief Act, but for the order of the (Head Assistant) 
Magistrate passed under S. 147 of the Code of Criminal Procedure 
on the 27th July 1908. By this order the plaintiffs were restrain- 
ed from employing their own priests for; performing funeral cere- 
monies inside the mosque compound until they should obtam the 
order of a competent court entitling them to do so. 


So long as the order continues in force, it would prevent the 
plaintiffs from the exercise of their right of burial acoording to 
the alleged usage. A determination of the matter by the court 
has therefore become imperative. 


We must, therefore, set aside the decrees of the courts below 
and remand the suit for disposal on the merits, such issues being 
raised as may be found necessary. 


Costs will abide and follow the result, 





Kikkara 
Appadu 
Y. 
Datti Kam- 
ayya. 
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IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice Moore and Mr, Justice Sankaran Nair. 
Kikkara Appadn, minor, by his mother 


and guardian Papa iu x .. Appellant* (Plasn- 
tif). 
v. 
Datti Kamayya and another... .. Respondent (Defen- 
dant and Party — 
Respondent). 


Civil Procedure Code, S. 525—Application file to an award—Denial of reference—Jurva- 
diction of Court. 

Where under Ñ, 625, Civil Procedure Code, an application is made to the Court 
to file an award made in a matter referred to arbitration without intervention of 
Court, and objection is taken by the defendant to the filing of the same on the 
ground that there has been no reference, the Court has jurisdiction to determine 
as to the genuineness and validity of the award. 

Second appeal from the decree of the District Court of 
Ganjam at Berhampore in A.S. No. 265 of 1902, presented against 
the decree of the Court of the District Munsif of Sompeta in O, 8. 
No. 564 of 1901. 


Mr. V. Ramesam for appellant :—The District Judge referred 
the plaintiff to a regular suit following the opinion of Parker, J., in 
Husananna v. Innganna!. In that case, Parker, J., adopted the 
opinions of the Calcutta and Bombay High Courts as they then 
stood. A contrary view has since been adopted by these courts— 
in fact by all courts in India, 

In Amrit Ram v. Dasrat Ram? (F. B.) it was held that it was 
the duty of the Court to inquire into the fact of reference. Hdge, 
O. J., considered that it fell under clause (1) of S. 520. This 
was followed in Chintamallayya v. Thadi Gangtreddt® where this 
Court refused to follow the opinion of Parker, J., in Husananna 
v. LAnganna!. 

The same question arose in Mahomed Wahiduddin v. Haki- 
man, (F. B.) where Amrit Ram v. Dasrat Eam? was followed. 
Macpherson, J., adhered to his opinion expressed in Mahcmed 
Ali Khan v. Khaja Abdul Gunny’. 


* B, A. No. 082 of 1903. 7th gus 1906. 


1, I. L. R., 18 M. 428, $. L L. R., 20M. 
2. I L. R., 17 A. 21. 4. 1. L. E, 25 O. 767. 
5. LL. B,90. 757. 
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Finally the Bombay High Court overruled its former decision 
in Samal Nathu v. Jai Shankar Dalsukram? and Hari Vasudev 
Kamat v. Mahadu Dad Gavda? and followed the other High Courts 
in Manilal Har Govindas v. Vanmaladas Amratlal’. 


- Mr. C. V. Ananthakrishna Aiyer for P. B. Sundara Aiyar :— 


In Chintamallayya v. Thadi Gangiredds* the point arose in an indi- ` 


rect manner. Hari Vasudev Kamat v. Mahadu Dad Gavda? was 
a decision of West, J., an eminent judge. Mahomed Alt Khan v. 
Khaja Abdul Gunny* was the decision of Welson, J. 

V. Ramesam for appellant. 

P. R. Sundara Aiyar for first respondent, 

K. Subramanya Sastri for second respondent. 


The Court delivered the following 

JUDGMENT :—Following the decision ein. Chintamallayya v. 
Thadi Gangireddi*, we must hold that the District Munsif had 
jurisdiction to determine a3 to the genuineness and validity of the 
award. We accordingly set aside the decree of the District 
Judge and direct him to retake the appeal on his fle and dispose 
of it according to law. Costs in this Court will be provided for in 
his final decree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 
Present :—Sir Charles Arnold White, Kr., Chief Justice, Mr. Justice 
Subrahmania Aiyar and Mr. Justice Benson. 


Soosaya Pillai oR mc .. Appellant* (Platn- 
v. taf). 
Aiyakannn Pillai (dead) and others . Respondents (Defen- 


dantis 2, 3 and 4 
and lst defendant 
L, Bs.). 
"Limitation Act, Article 175, O. 178—Application to bring on record the legal represen- 
' tatives of a deceased respondent in Second Appeal—Limitation—Three years. 
An application to bring on record the legal representatives of a deceased respon- 


dent in a second appeal is governed by Article 178 and not by Article 175 c. of 
Schedule II of the Limitation Aot. 


e MEET Se 
* 8. A. No. 380 of 1902. 20th July 1900, 
l. I. L. R, 0 B. 364. 8. I, L. R., 9 B. 621. 
2. I, L. B, 20 B. 485, s 4, I. L. &, 20 M. 89. 


5 LL R 9 O. 757. 


Soosaya 


Soosaya 
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Second Appeal from the decree of the District Oourt of 


-_y. ` Trichinopoly in A. S. No. 71 of 1901, presented against the decree 


Aiyskannu 
Pillai. 


of the Court of the District Munsif of Trichinopoly in O. S. No. 
800 of 1896. | ` 


K. Ramachandra Aiyar for V. Krishnaswami Asyar for 
appellant. . 


T. V. Seshagiri Aiyar for respondents, 
The Court delivered the following 


JUDGMENT:—The first question for determination is whe- 
ther the application made on behalf of the appellant on the 28th 
September 1908 to substitute for the Ist respondent who died on 
the 2nd October 1902 the 4th, 5th, and 6th respondents as his 
representatives is time barred. 


It is contended that the application is governed by article 
175 c. of Schedule 2 of the Limitation Act and therefore time 
barred, not having been made within 6 months of the death of 
the Ist respondent. 

Being an application presented in æ second appeal, it is not 
strictly made under S. 582, C. P. C., and, therefore, itis not within 
the language of Article 175 (c). “ The application is one which is 
made by virtue of 8. 587, C. P. C., which renders the chapter in 
which S. 582 occurs applicable to second appeals. 


It is argued that the reference to S. 582 in Article 175 oc. 
should be held to mclude by implication second appeals referred 
to in S. 587, but this contention is opposed to the ratio dectdends 
of the Full Bench decision .n Lakshmi v. Sridevi 1, which has been 
followed by all the other High Courts. See Debi Din v. Chunna Lal’, 
Balkrishna Gopal v. Bal Joshi Sadashiv Joshi? and Udit Narain 
Singh v. Harogouri Prasad*. The case of Vakkalagadda Narasim- 
ham v. Vahizulla Sahib5 is in direct conflict with the principle on 
which the Full Bench proceeded, and which, in our opinion, must 
be adopted as correct, 


, 8. 
» R IO A, 264, 4. 
&. I. L, R., 28 M. 498, 
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IN THE HIGH COURT OF JUDICATURE-AT MADRAS. 
(FULL BENOH). , 
Present.—Sir Charles Arnold White; Kr., Chief Justice, 
Mr. Justice Benson, and Mr. Justjce Wallis. 


.Ramachandraiyar —... ids ... Appellant* (Plaan- 
tiff). 
v. 
Mir Muhammed Noorulla Sahib Respondent (Defen- 
dant). 


Civil Procedure Code, 8. 580 —'* Suit of the nalure cognizable bya Oourt of Small Causes" 
— Suit for rent less than Rs. 500 and for a declaration of the propriety of patta, 


The plaintiff prayed for a declaration that the patta tendered by him was a 
propor patta and for rent the amount of which was less than Rs, 600. 


Held :—'l'hat no second appeal lay in the case. ẹ 


Second appeal fromthe decree of the District Court of Salem 
in A. S. No. 215 of 1903 presented against the decree of the 


Court of the District Munsif of Krishnagiri in O. S. No. 227 of 
1902. 


This second appeal coming on first for hearing before 
Mr. Justice Subramaniya Aiyar and Mr. Justice Miller, their 
Lordships made the following 


ORDER OF REFERENCE TO THE FULL BENCHT:—A 
preliminary objection has been taken that no second appeal lies 
and Mr. Sivaswami Aiyar relies on the decision of this Court in 
Second Appeal No, 719 of 1901 (unreported). 


Though the declaration therein sought was not precisely the 
same as that sought in this case, the decision there would seem to 
be in conflict with the view that in the present case a second 
appeal will lie. 


Here there is a distinct prayer for a declaration as to the 
propriety of the patta tendered, and the District Judge has dealt 
with the question and embodied his decision upon it in his decree, 
Stamp duty has not, no doubt, been paid in respect of the decla- 
ration prayed for, but, on behalf of the appellant, reliance is placed 
on section 7, iv (c) of the Court Fees Act and it is urged that no 


* 8. A. No, 113 of 1905. Sth September 1900. 
T 18th August 1906, 
i 
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separate duty was payable in respect of the prayer for the decla- 


ration. This contention seems prima facie well founded. We aie 
unable to say that the prayer ior a declaration was inserted in the 

plaint merely with & view to evade the objection that no second 

appeal will lie in a suit for rent for an amount under Rs. 500. 


Having regard to the practical importance of the point raised, 
we refer to a Full Bench the question whether a second appeal lies 
in the present case, 


: T. Subrahmania Aiyar for appellant. 
P. S. Stvaswami Aiyar for respondent. 


T. Subramaniya Atyar:—8. A, No. 719 of 1901 says that 
where the suit is for a declaration that certain lands were 
nanjah lands and also for arrears for rent, the prayer for a 
declaration is ancillary to the claim for rent and hence the 
suit was of a small cause nature and no second appeal lies. Suita 
for declaration are exempted from the jurisdiction of Small Cause 
Courts. In Mullapudi Balakrishnayya v. Venkatanarasimha Aq) a 
Row}, it was held that an allegation that rent was charged on the 
land would not make the suit any the less one of small cance 
nature, In S. A. No. 719 of 1901, the declaration was needed only 
to ascertain therent. Here the declaration is as regards the terms 
of a proper patta for all succeeding faslies. Ramayyar v. Veda- 


challa*, Haswara Doss v. Pungavanachari* are all cases of second 
appeal. In Haswara Doss v. Pungavana Doss? no objection was 
taken as to the maintainability of the suit. In S. A. No. 719 of 
1901 the prayer for declaration was given up. 

P. S. Sivaswami Atyar for respondent:—The question 
whether a second appeal will lie or not turns on the original 
plaint. The subsequent abandonment has no effect. Here no 
stamp duty has been paid separately for the declaration. In the 
previous years, it was found that the patta was improper. S, 7, 
clause 1 (c) “ requires that 2 separate stamp duty should be paid." 
The words “according to relief sought” do not refer to the conse- 
quential relief. 

4, LL.B, 19M 320, 2. 1.L. B, 14M, 441. 
3. LL. HR, 13 M, 861, 
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[Chief Justice.—The question of the nature of the snit does 
nob depend on the intention of the plaintiffs. And after all the 
question of stamp duty is only an indication of the intention of the 
plaintiff]. ° 

The Court expressed the following 

OPINION :—Having regard to the terms of the plaint in 
this case, we think the plaintiff could have obtained all the relief 
which he sought in his suit without asking for a declaration. This 
being so, the prayer for a declaration does not prevent the suit 
being of the nature cognizable in Court of Small Causes within the 
meaning of S. 588 of the Code, 

We are of opinion that no second appeal lies in the present 
case. ———— 
IN THE HIGH COURT OF JUDICATPD RE AT MADRAS 
(FULL BENCH). 
Present :—Sir Charles Arnold White, Kr., Chief Justice, 
Mr. Justice Subrahmania Aiyar, and Mr. Justice Benson. 


Sadhu Krishna Iyer Si .. Appellant*(Plain- 
" tuff). 
Kuppan Iyengar and others... .. Respondents (Defen- 


dants Nos. .9 to 11, 1 
to 5 and 12 to 16.) 


Civil Procedure Code, Ss. 564, 543, 540, 588, Clause 4—Remand, powers of, in appeals 
from ezparie decrees—Appeals from ewparte decrees under 8. 540, Civil Procedure 
Code—Powera of remand. 

Where a suit is decided exparte, an appellate court has jurisdiction in an appeal 
against the decree so passed to reverse the decree of tho Court of first instance on 
the ground that the first Court was wrong in proceeding to decide the suit exparte 
and remand the suis for re-hearing, such order of remand not being passed under 
S. 562, or for any of the reasons mentioned therein. 

An appeal lies from an exparte decree both on the merits and onthe ground 
that the defendant was not in default in failing to appear. 

Jonardan Dobey v. Ramdhone Singh! not followed. 


Parvatishanlar Durgashankar v. Bat Naval and Caussanel v. Soures3 ümsuked 


from. 
Perumbra Nayar v. Subramanian Pattar^ and Habib Bakhsa v. Baldeo Prasad’ 


followed. 


&A. A. O. No. 118 of 1905. 6th A t 1906, 
1. I. L. R., 23 C. 738. 3. I.L. R,, 23 M. $80. 
2. I.L. B., 17 B. 788. 4 I. L. R., 28 M 445 
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. Appeal from the decree of the District Court of Madura, 
A. S. No. 386 of 1904 presented against the decree of the Court of 
the District Munsif of Periyakulam in O. S. No. 899 of 1908. 


This appeal coming on first for hearing before Mr. Justice 
Moore and Mr, Justice Sankaran Nair, the Court made the 
following 


ORDER OF REFERENCE TO A FULL BENCHTtI:— 
Moore, J.:—The following is the view that I take of this case. 


I &m of opinion that, as the matter came before him, the Dis- 
trict Judge had no jurisdiction to set aside the order of the District 
Munsif declaring that the suit should be heard ew-parte in so far as 


the lst defendant was concerned. 


Notwithstanding, however, that the 1st defendant had taken 
no steps under 8. 108 of the Civil Procedure Code to get the 
decree passed against her ea-parte set aside, I am of opinion that it 
was open to her under S. 544 of the Civil Procedure Code to appeal 
against the decree. When this appeal (presented in the form of an 
objection memorandum filed in connection with the appeal preferred 
by defendants Nos. 9, 10 and 11) came before the District J udge, 
it was open to him, if he thought that there was any substantial cause 
for sv doing, to allow evidence to be produced before him on the 
part of the lst defendant and, of course, by the other parties to rebut 
bhe evidence put forward by her. I have, however, no hesitation 
in holding that the decree of the District Judge setting aside the 
decree of the District Munsif and sending back the suit to hiin for 
re-trial, was illegal, inasmuch as the District Judge has, in passing 
such a decree, exceeded the powers given to him by the Civil Pro- 
cedure Code with respect to remanding cases on appeal (vide Ss. 562 
and 564 of the Civil Procedure Code). I have, however, no objec- 
tion to the reference to a Full Bench proposed to bemade by my 
learned colleague, 


Sankaran Nair, J.:—This suit was filed against 16 defendants ; 
it was withdrawn against defendants Nos. 6, 7, 8 and 12 and in res- 
pect of properties items Nos. 5 to 18, 22 and 24;it was dismissed 





T 15th February 1900. 
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‘against the 16th defendant and in respect of properties items Nos. 
95 and 26. The lst defendant and some others did not appear and. 
the suit was heard ew-parte so far as they were concerned, and the 
plaintiff eventually obtained a decree for the geoovery of the other 
items of properties sued for, from the defendants who did not appear 
and others who contested the suit. 


Some of the contesting defendants filed an appeal making the 
plaintiff and the 1st defendant respondents. Then the lst defen- 
dant contested the validity of the decree on the ground that she 
had no notice of the suit in the lower Court and that the Court 
was accordingly wrong in proceeding ee-paríe with the trial. 


The Judge has found that the ist defendant was not aware of 
the institution of the suit and that the summons was not personally 
.gerved on her. He has accordingly set aside the decree and 
romanded the suit for trial in the presence of the Ist defendant. 


The 1st question is whether the Judge had jurisdiction on the 
facts found by him to do so. 


S. 564, Civil Procedure Code, enacts that the appellate 
Court shall not remand a case except as provided under S. 562. 
An order of remand if it cannot be supported under that section is 
therefore illegal and must be set aside—see Seshan Pattar v. Seshan 
Pattar! ; The Manager of the Court of Wards, Kalahasts Estate v. 
Ramasami Reddt®, see also Rameshur Singh v. Sheodin Singh. 


In Perumbra Nayar v. Subrahmantan Pattar*, it was held 
that an order similar to the one now under appeal which does not 
purport to be under S. 562 or “any other particular section of the 
Code” was within the powers of an appellate court, though in The 
Manager of the Court of Wards, Kalahast$ Estate v. Ramasamt 
Reddi", it is stated that such order is warranted by an earlier pro- 
vision of the Code. It is true that to give effect to some specific 
provision in the Code, it has been decided that an appellate court 
has the power to set aside the decree and remit the case for re-trial 
—see Habib Bakhsh v. Baldeo Prasad?, but I have been unable 





l. I. L. R., 23 M. 447. 4. I. L. R., 23 M. 446. 
2, I. L. B , 28 M. 437. 5. I. L. R., 38 M. 440. 
3. L L'R, 12 A. 510. 6, I. L. R, 28 A. 168. 
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to find any such provisions in the Code justifying a remand as in 
his case. 

The only provisions that may have a bearing are Ss. 108 and 
938 clause (9). They do not refer to or justify a remand; when an 
order passed under §. 108 is set aside in appeal and the Judge is 
directed to try the case in the presence of the 1st defendant, he 
does not seb aside any decree passed by the Court of First Instance, 

There being no specific provision in the Code justifying the 
order of remand passed, I would set aside his order and direct him 
to restore the appeal to his file and decide it in accordance with 
law. 

If the Judge comes to the conclusion that the 1st defendant 
was not aware of the sult, or that she ought to be allowed an oppor- 
tunity of adducing her evidence, it will be open to him to follow the 
procedure prescribed by S. 566 or 568, Civil Procedure Code, as 
may be applicable to the case. 

I agree with the judgment of Sargent, C. J. in Parvatishankar 
Durgashankar v. Bat Naval. This opinion is in conflict with the 
view in Perumbra Nayar v. Subrahmanian Pattar?. I am unable 
to agree in the view that an appellate court has power to set aside 
a decree and remand a suit for hearing even when not authorized 
to do so by any specific provision of law. 

As the question is of some importance, I would refer for the 
decision of a Full Bench, the question, viz. : 

Whether when & suit is decided ez-parte, an Appellate Court 
has jurisdiction in an appeal against the decree so passed to re- 
verse the decree of the Court of First Instance on the ground that 
the First Court was wrong in proceeding to decide the suit eg- 
parte and remand the suit for re-hearing, such order of remand 
not having been passed under 8. 502 or for any of the reasons 
mentioned therein. 

T. V. Beshagiri Atyar and K. Kuppuswams Aiyar, for 
appellant. 

P. S. Stvaswami Aiyar for 1st to 5th respondents. 

N. Narayanaswams Aiyar for the 18th respondent. 


1, I. L. R., 17 B. 738. 2. ]. L. R., 33. M, 446.. 
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K. Kuppuswami Asyar :—lu an appeal against n decree 
passed eg-parte, the appellate Court cannot set aside the es-parte 
decree and remand the suit for retrial. Caussanel v. Soures* is an 
exact case on the point. The same view is taken in Parvatishankar 
Durgashankar v. Bai Naval'. The only section under which an 
appellate Court can remand a suit for retrial is S. 562, C. P. C. 
Admittedly that section does not empower an appellate Court to 
do so.. Under these circumstances, S. 564, C. P. C., lays down 
definitely that the powers of remand in first appeal are limited by 
S. 562. In Manager of the Court of Wards v. Ramasams Redds?, it 
has been held that an order of remand contrary to the provisions 
of S. 582, C. P. C. is illegal and not merely irregular. In 
Perumbra Nayar v. Subramania Pattar*, which holds that in such 
a case, thecourt has an inherent power to rergand cases for proper 
reasons, effect has not been given to the express limit prescribed 
to the powers of remand in S. 564, C. P. C. Habib Baksha v. 
Baldeo Prasad? holds that remand may be allowed apart from S. 
568, if warranted by any other provision in the Code. But in 
Krishnaya v. Panchu’ and Kelu Mulachert v. Chendu”, our court 
has held otherwise. In such cases, the appellate Court can only 
call for finding, framing issues if necessary. 


The proper procedure to be adopted if the ew-parte order 1s 
sought to be impugned, is to apply under S, 108, C. P. C., to the 
Court which passed the decree and appeal against the order under 
S. 588 (9) in case the court refuses to set it aside. In case 
the defendant appeals against the decree itself, he can impugn 
it only on the materials on the record. He can show that the decree 
is wrong on the face of it, Jonardan Dobey v. Ramdhone Singh?, 


P. S. Sivaswami Aiyar :—I submit the decision in Caussanel v. 
Soures* is wrong and Perumbra Nayar v. Subramanian Pattar* 
has been correctly decided. Two remedies are open to a defendant. 
He might either apply under S. 108, C. P.C., to the first Court 
to set aside the ew-parte decree or directly appeal against the 


1. I.L. B., 23 M. 260. 5. iL. R., 38 A. 167. 
2, LL. R, 17 B. 788. 6. ILL. B., 17 M. 187. 
3. L L. R., 28 M. 437. 7. I.L.R,19 M. 157. 


4. L.L: R, 23 M. 445. 8. L L, R., 28 C, 738 at 743, 755 ond 768, 
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Sadhu decree itself under S. 540, C. P. C. The two remedies are concur- 
mU IYON rent, In case he appeals direct against the decree, it 1s competent 
for the appellate court to set aside the ex-parte decree and remand 
the case for retrial. If the appellate Court can do so when an 
appeal is preferred under S. 588(9) against an order under S. 108, 
C. P. C., there is no reason why it should not do the same thing, 
when the appeal is against the decree itself. As pointed out in 
Habib Baksha v. Baldeo Prasad! the appellate Court apart from 
5.562, has the power to remand a case if necessitated by other 
provisions in the Code. See also Manager of Court of Wards v. 
Ramasoms Reddi?. Further, the appellate Court has all the powers 
of the first Court given to it, under S. 582, C. P. C. When an 
appeal has been preferred already against the decree at the 
instance of the other defendants as in the present case, the proper 
tribunal to be moved for setting aside the ee-parte decree is the 
appellate Court which is seized of the case and not for the first 
Court. The first Court cannot deal with the decree any further. 


Kuppan 
Iyengar. 


The Court expressed the following 


OPINION :—Zhe Chief Justice :—Under section 588 (9) of 
the Code there is an appeal against an order rejecting an application 
under 8. 108, whilst S. 540 provides that an appeal may lie from an 
original decree passed ez-parte. The word may is used in the part 
of the section which gives a right of appeal from an ea-parte 
decree, whilst the word shall occurs in the earlier portion of the 
section. It is, no doubt, a reasonable view that the appeal given 
by S. 540 in the case of ew-parte decrees is not an appeal in 
all cases as of right, but an appeal when a party appeals on the 
merits of the case and not upon the ground that the summons was 
not duly served or that the defendant was prevented by sufficient 
cause from appearing when the snit was called on; in other words, 
that a party who desires to upset an e#-parie decree on the ground 
that the decree ought not to have been made ee-parte, must first 
apply under S. 108, and if an order is made against him, that 
he has no right of appeal against the decree under the general 
enactment contained in S. 540, but only a right of appeal against 
the order under the special enactment contained in f. 588 (9). 


l I. L.R.23 A 107, 2. I.I. R., 38 M. 437, 
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This appears to have been the view taken” by. the Calcutta uate 

High Court in Jonardan Dobey v. Eamdhone Singh!. Their Lords EEG 
ships observe, * When a decree is passed ew-parte against a defen- Dis 
dant, n remedy by appeal is now always opeg to him by B. 510 Ohief Justioe. 
of the Code of Civil Procedure as amended by Act VIIof 1888. 
But such a remedy can be efficacious only in those cases, and their 
number must be small, in which the ez-parie decree is either wrong 
in law on the face of the proceeding or is based upon .evidence so 
weak that even though unrebutted it is insufficient.to sustain the 
decree. In the great majority of cases in which a defendant having 
a good defence has had an ee-paríe decree passed against him, the 
disadvantage he labours under is that he has not been able to 
substantiate his defence by evidence before the Court. Upon the 
record, as it stands, the er-parte decree may be wholly unassailable, 
. but, if the defendant has an opportunity (which he was prevented 
from having owing to some sufficient cause) of placing on the 
record evidence which he conld have adduced to substantiate his 
defence, no such decree should have been passed. The remedy in 
such a case cannot be by way of appeal which must ordinarily 
proceed upon the record as it stands. The proper remedy must be 
the one provided by S. 108 of the Code of Civil Procedure,” 


If I could adopt this view I should have no difficulty in hold- 
ing that in an appeal against an order under B. 588 (9) the 
appellate Court with a view to making its own order effective can 
send back the case to be disposed of on the merits (such an order, 
as if seems to me, is not an order of remand within the meaning of 
the words as used in S. 562 and 564); but that when the ap- 
peal is on the merits under 8.540 an order of remand could 
not be made. However, the observations of the Calcutta High 
Court as regards this point are merely obiter and they seem to me 
to involve the reading into the Code of a great deal which the 
legislature might have said but did not say. I think it must be 
taken that the legislature by accident or design has given a right 
of appeal, apart from the merits, against an order on the ground 
that the defendant was not in default in failing to appear and 
against an ew-parte decree, also apart from the merits, upon the 
same grounds. There is a power to remand a case when the appel- 


ss — 


i. LL. &., 28 0.7388. j 
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e . 
ae late court reverses an order refusing to set aside an ex-parte decree 
shna ly 


‘and it seems to me anomalous to hold that there is no such power 
Iyengar. when the appellate court allows an appeal against a decree upon 
Chief Justice, the ground thai there ought not to have been an ez-parte decree 
against the defendant. So far as convenience is concerned, it is 
certainly much more convenient that a case should go back than 
that the appellate court should deal with the case under S. 566 
or S. $68. I do not overlook the fact that to hold that, 
in such a case, an order of remand can be made is contrary to the 
view taken by Sir Charles Sargent in Parvatishankar Durgashan- 
kar c. Bai Navat', by the two learned judges by whom the order of 
reference in the present case was made, and by myself and 
O'Farrell, J., in Caussanel v. Soures?. On further consideration, 
however, and after hegring the point fully argued, I am of opinion 
that the better view is that taken by this Court in Perumbara 
Nayar v. Subrahmanian Pattar? and by the Allahabad High Cotrt 

in Habib Bakhsh v. Baldeo Prasad‘. 


I would answer the question which has been referred to us in 
the affirmative. ` 


Subrahmania Aiyar, J.—I concur. 


Benson, J.—I concur. 


~ 





‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
Present :—Mr. Justice Benson and Mr. Justice Mooro. 
A. L. A. R. R. M. Arunachalam. Chettiar, 


and another... ..  Petitioners* 


(Plaintiffs). 
l v. 
Kadir Rowthan... he .. Respondents 
(Defendanta), 
Eder E E TES and nuni Sale for rent—Rent payable on a certain date— 
Hanes ` ` Tender of patta ona subsequent date—Effect of —Starting part of Limitation—Badras 
Kadir ‘ Rent -Recovery Act. 
Rowthan. 


Rent may become dne at any particular time before the olose of the fasli. 
. Where the rent is ascertained, (i. e., whon there is no dispute as to the amount 
of rent) time for a suit to recover it will ran frar the date on which it was so due. ' 


— 





* 0. E. P. No, 100 of 1905. gr g ‘8rd Angtst 1906, ' 
1 L L. R., 17 B. 733. 3. I. L. 
2. l. L, B., 23 M. 260. ae ‘ : z i 4, sn L. R 28 A, 87. 
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The fact that the landlord did not tender the pattah till after a subsequent date sera 
e 
cannot operate to postpone the starting point of limitation, when the rent was ascer? Y. nF 
tained and was payable. Kadir 
Rangayya Appa Rao v. Bobba Sriramulul commented on. Rowthan. 


Petition under S. 25 of Act IX of'1887 praying the 
High Court to revise the decree of the Court of the District Munsif 
of Paramakndi in Small Cause Suit No. 395 of 1904. 

S. Srinivasa Atyangar for appellant. 

P. R. Sundara Azyar for respondent. 

The Court delivered the following 

JUDGMENT :—In this cage the plaintfis, landlords, sued 
the defendant, their tenant, for Rs, 25-8-8, the value of the share 
of produce (melvaram) alleged to be due from the tenant for fasli 
1810,¢.6., the year ending 80th June 1901. The harvest was 
reaped in February 1901. The puttsh was tendered on the 28th 
June 1901. The suit was filed on the 8th April 1904. It was 
found by the District Munsif that the melvaram was by custom due 
immediately after the harvest was gathered when the share of 
the landlord is divided from the tenant’s share, that is, in the present 
case, in February 1901. He, therefore, dismissed the suit as barred 
by limitation, having been brought more than three years after the 
date when the rent was due. 

We are asked to revise this decision on the ground that the 
rent cannot be held to be in arrear until the landlord can sue for it 
and that section 7 of the Rent Recovery Act VIII of 1865 prohibits 
the landlord from recovering the rent until after puttah has been 
exchanged or tendered. The petitioner relies on the decision of 
the Privy Council in the case of the Rangayya Appa Rao v. Bobba 
Sriramulu,.| 

We do not think that that case has any application to the 
facts of the present case. That was acase in which there was a 
dispute as to the amount of rent payable, and proceedings were 
taken before the Collector and in the Civil Oourts to determine 
the smount of rent payable. What the Privy Council decided was 
that in a such case “ ag long as proceedings are pending before the 
Collector, and, on appeal from him, before the Civil Courts, the 
rate of rent is in supense ; for no one can tell what it will prove to 
be, and that therefore no arrear of rent can be said to have 


1. LL.R.,27M.143. 


Chettiar 
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! become due within the meaning of the Limitation Act.” They point 


out that in the Act the falling due of an ascertained rent, and that 
the provisions of the Act as to rent due,rent in arrear and the reco- 
very of rent refer to &scertained rents. In the present case,however, 
the rent was ascertained* as soon as the harvest was reaped. The 
Privy Council expressly point out that though in most cases the 
point of time at which rent becomes due is'the close of the 
period in respect of which it is to be paid, this is not necessarily 
the case and that legislation, custom, orexpress contract, or the 
special circumstances of any case may make rent became dueat a 
point of time different from the close of the period in respect of 
which it is to be paid, and that in India, by the custom of the 
country, agriecultura]z;rents are {often payable before the close of 
the fasli year, Theres nothing in the decision or in the grounds 
on which it is based, to support the contention that where the 
rent is ascertatned and is ppyable, as in this case, on some 
date before the close of the fasli year, the period of limitation 
does not run from such day, but runs either from the close of 
the fasli or from the date of the tender of the pattah, It is 
true that the tender of pattah is a condition precedent to proceed- 
ings for the recovery of rent, but there is nothiog either in 
the Rent Recovery Act,orin the Limitation Act, or in the decision of 
the Privy Council which is relied upon, to render the date of such 
tender, in a case like the present, the date from which limitation 
begins to run. 


There is nothing to prevent the landlord from tendering the 
pattah early in the fasli,and it would be strange if his delay in 
doing so should operate to postpone the starting poirt of limita- 
tion after the rent was ascertained and was payable. 


We must, therefore, dismiss the petition with costs. 





* An additional issue was sent down by their Lordships in this oage for a finding 
as to whether, if the tender was true, the defendant disputed the amount of rent due. 
The Munsif reported that though the defendant had in his written statement taken 
the objection that the Melwaram paddy had been priced excessively, their pleader 
admitted before him the correctness of the amount.—En. 
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* 
.IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. : a 
Justice Miller. l 
V. Krishnamacharlu, Manager, Karvetna- 
gar Estate, Raja Kumara Tirumala Raj Ba- 
hadur, legal representative of the late Raja— 
(vide order, dated 4th January 1906, on O. M. 


P. Nos. 2762 and 2763 of 1905)  ... .. Appellants*' '(De- 
fendants and L. 

E.) 
Thirumala Kumara Rangachariar .. Respondent in S. 


A. No. 560 of 1904 
o (Plaintif in S. B. 

No. 51 of 08). 

Thirnmala Kumara Kanakammal (dead), 

and another — ... ^" vw - ...  Respondents* in 
S. A. No. 861 of 04 
(Plaintif in 8. B. 
No. 53 of 08 and L. 
B. of the plaint if). 
Madras Rent Recovery Act, S. 1—Tenant —Inamdar—No tenant—Eschange of Patta 


and Muchilika— Landlord and tenant—Inamdar with Kudivaram right. , cien 


An inamdar who is bound to pay “ russum " and road-cess only to the landlord is N ET 
not & “ tenant” within the meaning of the term as used in the Madras Rent Recovery 
Act; and no exchange of patta and muchilika is necessary as betweon them. The fact 
that the inamdar happens also to possess the Kudivaram right in the property in 
respect of which he is an inamdar, bound to pay “russum” to the landholder, does 
not alter the case or impose upon the landholder an obligation which would not 
otherwise subsist between him and the inamdar. 

Second Appeals from the decrees of the District Court of 
North Arcot in A. S. Nos. 94 and 08 of 1908, presented 
against the decision of the Court of the Head-quarter Deputy Col- 
lector of North Arcot in summary.suits Nos. 51 and 55 of 1903 
respectively. 

` The Court made the following 


ORDER :—Moore and Sankaran Nair, JJ. :—It is contended 
before us on behalf of the defendant that no exchange of pattas 


Da ae en 
*B. A, Nos. 560 and 561 of 1904. 2lst August 19 6. 
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e 
Krishnama and muchilikas is necessary as the plaintiff holds the land as an 
en Thamdar and theamount payable by him is nobrent in the ordi- . 
Rangachariar nary acceptation of the word payable by a tenant to a landlord 

but only road-cess and russum. | 
An affidavit is filed before us on behalf of the plaintiff to 
. show that he isa cultivating tenant paying rent and that the case, 
therefore, does not fall within the rule in Lakshminarayana Pan- 

tulu v. Venkatrayanam'. 


It is not clear from the judgments what is the nature of the tenure 
under which the land is held. We, therefore, direct the lower ap- 
pellate Court to return a finding on the question what is the 
nature of the tenuré on which the land now in suit is held by the 
plaintif. Fresh evidenpe may be taken. The finding should be 
returned within two months and seven days willbe allowed for 
filing objections. 

In compliance with the above order, the District Judge sub- 
mitted the following 
' ` "FINDING :—* The term * rent? is not defined in the Act. If 
it means & share of the produce in kind or cash paid by the tenants 
in consideration of cultivating and enjoying land, then plaintiffs 
pay no rent. Ifrussom and road-cess are also included in rent, 
then plaintiffs are tenants paying rent to a landlord. They are not 
pure inamdars because they are the occupants of the soil entitled 
to Kudivaram. They are not mere ryots, because they are entitled 
to Melvaram and pay no cist.” 


, J. Krishna Raw and V. Krishnaswami Atyar for appellant. 

T. V. Seshagiri Aiyar for respondent, 

The Court delivered the following 

JUDGMENT :—In Second Appeal No. 560 of 19004 :— We are 
unable to agree with Mr, Seshagiri Aiyar’s interpretation of the 
decision in NallayappaPulian v. Ambalavana Pandara Sannadhi*, 
and we consider that the meaning to be attached to the language 
used by the Court in that case is that steved in Muthusams Pillai 
v. Arunachellam Chettiar?. Following that case we are of opinion 


1, I. L. R, 21 M. 116. 3. I. L. R., 97 M. 466, 
9. 16 M. L. J, 801. 


x 1 
‘ . / 
r 
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that the defendant, the superior land-holder, ae not required to Krishnam 
exchange patta and muchilika with the plaintiff, an inamdar hold- ipsis 
ing under him. The circumstance that the plaintiff happens to Be»geohnr 
possess the kudivaram right in the property ia respect of which he 
was also Inamdar bound to pay “russum” to the land-holder does 
not alter the case or impose upon the land-holder, an obligation 


which would not otherwise subsist between him and the Inamdar. 


We, therefore, set aside the decrees of the Courts below and 
remand the case for disposal by the Court of First Instance. Costs 
will abide and follow the result. 


Second Appeal No. 561 of 1904 follows. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Moore. 


Subba Reddi (minor) by next friend Laksh- 


mammal m "e T .. Appellant * 
( Plaintiff). 
v. 
Doraisami Bathen and others ... .. Respondents* i 
(Defendania). 
Subba Reddi (minor, by next friend Laksh- 
mammal) ias - ae .. Appellantt (7th 
Defendant). 
v. 
Papammal and others i ... Respondents (Plain- 
tuff and defendants 
1 to 5). 
Hindu, Law—Wsll—Revocation—Birth of son—Effect of —Unbors persons—Gift to. Subba Re 


v. 
Per Subrahmania Atyar, J. (Moore, J. dissentiente). The birth of a son to a Dorasar 


Hindu after the making of a will disposing of all his self-acquired properties, hag  Bathen 
the effect of revoking the will if its effect is to leave the son unprovided for thereby, 
provided the omission to provide for the gon ig not intentional. 





* B. A. Nos. 81 and 83 of 1994, 18th Maroh 1808. 
t B. A. No. 82 of 1804, 


A 


Subba Reddi 
v. 
Tloraisami 

Bathen, 
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À Hindu made & will seven days before his death disposing of his properties, 
‘all of them self-acquired. The testator was not aware at the time of making the 
will that his wife was enctente; and conseqently, the will did not contain any 
provision for the gon. 

Held, per Subrahmafiya Atyar, J. (Moore, J. dissentiente) that tho will was 
revoked by the birth of the son. 

Per Subrahmanya Atyar, J. :—Üourts in administering the Hindu Law of wills 
should have due regard to the presumable intentions of testators generally, viewed in 
the light of deep-rooted sentiments prevalent among that community in respect of 
the claims of male issue on their fathers. 

Suggestions for the Legislature as regards the evidence necessary to prove 
intention to exclude the son and as regards the validity of gifts to unborn persons. 

Second appeals from the decrees of the District Court of 
Chingleput in A. S. Nos. 588 and 587 of 1902, presented 
against the decrees of the Court of the District Munsif of Tiruva)- 
lur in O. 8. Nos. 524 gnd 084 of 1901, 

P. R. Sundara Atyar for appellants. 

Joseph Satya Nadar for respondents. 

The Court passed the following 

JUDGMENTS:—Subrahmania Aiyar, J.:—There is no dispute 
that all the estate which Chenga Reddi left and which has beer 
disposed of by his will, relied on by the plaintiff, was his self- 
acquisition. By the will he distributed the property in certain 
proportions among his two wives, his two daughters by the 
first wife, his{sister, his brother's son, his brothers daughter who 
is the plaintiff and certain others. It was executed on the 7th 
March 1900 seven days before the death of Chenga Reddi.. The 
‘th defendant, the posthumous son of Chonga Reddi by his second 
wife, the 6th defendant, was born on the 19th November 1900. 
The finding is to the effect that Ohenga Reddi, from the time of 
the execution of the will up to his death, was unaware that the 
6th defendant was enciente. 

The question for determination is whether the birth of the 7th 
defendant had the effect of revoking the will as contended by Mr. 
Sundara Aiyar on his behalf. 

Whatever may have been the view held by Vijnaneswara, the 
great authority of the Schoolof Hindu Law followed in this 
Presidency, as tojthe interest devolving on a son by his birth in all 
the property held by his father, .t must now be taken that a son by 
his birth acquires no sort of interest in so much of the property 
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possessed by the father as is his self-acquisition. ` This is the basis Subba Reddi 
of the ruling that a father can validly will away his self-acquired Dorsisami 
property even as against his male issue. The decision to be given, Benen 
therefore, in the present case, ought in no way to conflict with the Bubrahmania 
recognition of this power of testamentary disposition on the part ees 
of the owner of-such property. The ruling, finally upholding the 

power, was given only so late as 1898 in Rao Balwant Singh v. 

Rani Kishori, and of course the whole law of wills among Hindus 

is of recent origin being mainly a development by judicial decisions 

of the Hindu Law of Gifts. The reason for sach development was, 

of course, the necessity felt for making this part of the personal 

law of Hindus suitable to the modern exigencies of their society. 

It is, therefore, certainly right that the Courts should, in adminis- 

tering it, have due regard to the presumable intentions of testators 
generally, viewed in the light of deep-rooted sentiments prevalent 

among that community in respect of the claims of male issue on 

their fathers. Thisis nota novel view and in support of the 

Courts deferring to such considerations in the matter, it is 
sufficient to point out that in laying down that a widow prima facte 

takes only a limited interest under a grant or devise by her husband, 

the Courts were altogether influenced by the fact that the general 

feeling of the community is against women being given absolute 

powers of alienation and thus being enabled to divert the devolution 

of the property from the family. Bearing, therefore, in mind the 

extreme importance attached to the existence of male issue by 

every Hindu on religious and other grounds and the unlikelihood 

as a rule of a Hindu father contemplating the total disinheritance 

of his son even with reference to his self-acquired property, it 

would seem to be quite a reasonable doctrine to lay down that in 
circumstances like those of the present case the will is revoked in 

point of law by the birth of male issue to the testator subsequent to 

the making of the will. 

No Indian authority directly supporting such æ view was, 

however, cited; nor am I aware of any ; but this lack of precedent 

is not surprising since, as already stated, the Hindu Law of wills 

is of very recent growth. What we have to consider here is 

whether the view I have just stated ought not to be upheld with 


1. L. R. 25 I. À, 54. 
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Subba Reddi reference to the rnles of law adopted in analogous cases by 
Dasani ystems of jurisprudence of which the law of wills formed an 
‘Bathen. integral and long established part. In the great work of Burge 

Subrahmania on Colonial and Forgign Laws (Vol. IV, pp. 510 et seg) will be 


Aiyar, J. 


found an excellent account of these rules under several such systems 
and from that chiefly, I take the following. 


As may be readily understood the Romans were the first to 
deal with the problem, and according to them the birth of a child 
after the testament had bean made and for which the father had 
not provided had the effect of annulling the testament however 
formally it had been made (p. 510). The jurisprudence of Holland 
gave a similar effect to the birth of a child after a testator had 
made his testament, and the law of Spain also adopted the same rule 
(p. 912). Pothier and other French jurists held that “if a person 
make his testament in ignorance of his wife’s pregnancy and there 
is afterwards a child born, the testament would be set aside on the 
presumed intention of the father that he would not have made the 
bequests in his testament if he had believed he should have had a 
child” (p. 512). In England, the Heclesiastical Courts at an early 
period adopted a modified rule and laid down that birth of a child 
conjointly with marriage revoked a will of personal estate. The 
ground of the rule was that such a change in the testator's circum- 
stances and situation afforded a presumption that he could not 
intend that the disposition of his property previously made by him 
should continue unchanged (p. 518). Therule was afterwards 
extended to devises of freehold estate. This rule of English 
Law in so far as it required the existence of both the elements— 
marriage and birth of issue—formed the subject of vigorous 
protest by Fonblanque in his treatise on Equity, Vol. 2, p. 353, 
note b. After a close examination of the grounds of the 
doctrine, this distinguished author arrived at the conclusion 
that there was nothing in English Common Law to warrant 
the requisition of both the elements and that, as a mat- 
ter of sound reasoning, either should suffice for the purpose of re- 
voking the testament, With the advent of English law in America, 
the dootrine of implied revocation found its way there also. 
The learned author Burge summarises the law as it stood about 
1836 in 17 of the States, Among these, Louisiana was the only 
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State where the doctrine found no place whatever, but-even there Subba Reddi 
it has been otherwise since the enactment of the Civil Code of thas Doraisagni 
State. See Art. 1698. Hacket v. Stephens’. In South Carolina Patara; 
the will was revoked by marriage and subsequent birth of a child. n 
In allthe remaining States the birth of a child either after the i 
death of the father or during the lifetime of the father but subse- 

quent to the will impaired the testament either wholly or to the 

extent of the share the child would be entitled to in case of 

intestacy, if it was left unprovided for. This rule was in four ot 

these States subject to the qualification -that the absence of refer- 

ence to the child in the willwas unintentional. (For like informa- 

tion as to the law subsequent to 1836 in seven of the states enume- 

rated by the author andin three more not mentioned by him, see 

Century Digest, Vol. 49, pp. 585-590). 


The indubitable conclusion suggested by the preponderance of 
authority according to the review of the lawsof the diferent 
countries as above is that the birth of issue after the making of a 
will has a decided controlling effect on its validity, and if such issue 
be left unprovided for thereby, the testament does not operate as 
against them if but for it they would be heirs to the property and 
if it does not appear that the omission to provide for them was 
intentional. The circnmstance that statutory provisions dealing 
with the present matter, where they oxist, present differences of 
outline, should not obscure the truth that the substance of the 
doctrine made its appearance in Rome and elsewhere as a matter 
of unwritien law and that its adoption by the different countries 
was because of its inherent good sense and propriety in connec- 
tion with family life. This is pointed out with force and neatness in 
Young's appeal? (decided by the Court of Pennsylvania) thus :—“ If 
the testator’s circumstances be so altered that new moral testa- 
mentary duties have accrued to him subsequent to the date of the 
will such as may be presumed to produce s change of intention, this 
will amount to an implied revocation. Now it matters not whether 
it be said that this principle was derived from the Roman Law 
or from our human instincts of justice. Certainly if is now a 
legitimate element of our Common Law and we would not have re- 
ceived it but for those instincts. The Romans received it before 
ne UEM UEM 


1. 8L. A. 271 O. D. Vol. 49 687 (q). 
2, 89 Penn, St, 119: see citation in 26 Am. Rep. at 159. 
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Subba Reddi us because they were before us and because they too were human”, 
Doja aii I$ such be the effect of these instincts onthe rules of law among 


athen, 


Beee 


Subrahmanis 
Alyar, J. 


people with whom, in the words of Professor Dicey, “ freedom of 
testamentary disposition has become a part not only of their law 
but so to speak of their social morality,” it would seem not to be 
right to act otherwise with reference to à community in which the 
law of willsis in its early stage of growth and among the members 
whereof parental feeling is in no way less cordial. The application 
to the present case of the doctrine of implied revocation would 
seem to be quite just since the 7th defendant who would have been 
heir but for the will has been left completely unprovided for and 
it does not appear that his father would have made the dispositions 
contained in the will had he believed he would have had a son. 


If as against this it be urged that the Indian Succession Act 
has not provided for implied revocation of the kind under consider- 
ation, the answer must be that it is the province of the Courts, in 
deciding cases new in the instance as is the present, to apply recog- 
nized principles of general law bearing on the matter leaving it’ 
to the legislature to change the law if it should deem fit to do go. 
Here I may cite a passage from an author already cited—Fon- 
blanque on Equity—as showing thatin applying the doctrine of revo- 
cation in a case like the present, we would not overstep the limits 
permitted to us by law. Referring to the argument that it is for 
the legislator or politician alone to make either marriage or birth 
of child singly a ground for revoking a will, the author observes 
at p. 861 :—“ I should submit that its adoption by the Judge would 
not be a stretch of those powers and sound discretion which are 
confided to him in the administration of justice." 


Even in the view that the conclusion I have arrived at is-open 
to no question whatsoever, it would seem that legislative action 
is desirable, as,for example, in regard to the nature and extent of 
proof to be adduced as, to the father’s intention, if any, to exclude 
the issue born after the date of the testament. The objection to 
allowing extrinsic evidence in regard to such a matter received sup- 
port not only from general considerations,but also from the opinions 
of eminent English Judges, Eyre L.,C.J., Lord Kenyon, Justice Buller 
r -————— a HE 

1, L. Q, R. Yol, 21, p. 232, 


PART XL] THE MADRAS LAW JOURNAL REPORTS, 497 


and others cited by Burge at p. 516. To obviate all difficulty as 
‘regards this, the proper course would in my judgment be to pré- 
ceed on the lines of the Civil Law which prevailed both before and 
after the Justinian Legislation. See Hunter's Roman Law, 4th Edn, 
pp. 775, 777 and 779—and lay down that theintention to exclude 


must appear in the testament itself where it isin writing. To. 


enaet such an inflexible rule would, of course, be in keeping with 
the spirit of the law relating to wills in that ib favours ihe obser- 
vance of strict formalities as to execution, revocation, etc., and the 
example set by some of the American statutes as stated in Burge 
attest the wisdom of such legislation in this country. 


I trust, I may add, that this is not the only point connected 
with the law of Hindu wills which has of late come under my ob- 
servation as requiring the attention of the ‘legislature. I refer to 
what transpired in Alangamonjori Dabee v. Sonamons Dabee! where 
Wilson, J.’s decision that Act XXI of 1870, so far as it went, abo- 
lished the doctrine of the Hinda Law that gifts to unborn persons 
were invalid, was overruled on appeal. Inthe Appellate Court it 
was acknowledged that the difficulty in construing the act was due 
to the legislation having been by way of reference to the provisions 
of an enactment not contemplated by its framers to be applicable to 
Hindus. Whether the decision of the Appellate Court wasright has 
been doubted and, buta short time ago, my learned colleague 
shared in that doubt (see Yethérajulu Naidu v. Mukunthu Nasdu*). 
. Assuming the interpretation of the Act by Wilson, J, was errone- 
ous, it is obvious that the rule of the Hindu Law referred to should 
without delay have been abolished. Undoubtedly that rule 
has no foundation in any religious tenet of the people, nor is it the 
outcome of any social condition peoaliar to them. It is but a tech- 
nicality due to the notion that an inheritance cannot be in abeyance. 


Subba Reddi 
Y 


Doraisemi 

Bathen. 
Subrahmania 

Aiyar, J. 


Once the power of testament to the extent it has been conceded to . 


a Hindu is recognized by the law, it is but right and expedient that 
it should not be affected by a mere artificial rule, such as that men- 
tioned which tends in such cases but to nullify testator’s proper 


dispositions. The power should only be subject to the rules 


against perpetuities which in England as well as in this country 


au a CL C EN 


1. LL. R,38 C. 687. To 2. I.L. R, 28 M. at 867. 
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: e 
Subba Reddi (as for instance, in the Transfer of Property Act) are enforced on 
Doraiwam; ecessary grounds of public policy. Unless this and other essen- 


Bathen, 


tial improvements have been introduced, it cannot, with reference to 


Subrahmania this branch of the Igdian law, be said that the salutary principle 


Aiyar, J. 


enunciated by Lord Cottenham that too strict an ndherence to forms 
and rules established ander very different circumstances should be 
avoided and that the law to be administered by the court should 
be adopted to the actual needs of the society, has been fully given 
effect to. 


De this as it may, for reasons stated in the former part of this 
judgment, I hold that the will of Ohenga Reddi became in conse- 
quence of the birth of the 7th defendant revoked in law. Iwould 
therefore set aside the decrees of the lower Court and dismiss the 
guit, directing, however, the costs of the parties to be borne by the 
este te. 


Moore, J.:—We are asked in this second appeal to hold that the 
fact that the testator's wife after his death gave birth to a son 
has the effect of revoking his will which it may be mentioned 
deals with self-acquired property only. I cannot find any 
authority for the proposition that by the birth of a posthumous 
son à Hindu's will is revoked. Such authority, if it exists, must be 
either in Hindu Law in its integrity or in modifications of that Law 
brought about by decisions of Courts of Law or legislation, As 
Hindu Law proper, thatis, Hindu Law before it was modified by 
Courts of Law or legislation, knows nothing of wills, it is clear that 
no authority for the proposition now advanced can be found in it, 
It is admitted. that no decision of any Indian Court of Law or of the 
Judicial Committee of the Privy Councilin any appeal from an 
Indian Court can be quoted in support of this proposition. The 
effect of legislation regarding Hindu wills remains to be consider- 
ed. S. 56 of the Indian Succession Act (X of 1865) provides 
that every will shall be revoked by the marriage of the maker. 
This section has not been made applicable to Hindu wills by S. 
2 of Act XXI of 1870, and S. 8 of the same Act has the 
following proviso : “ Provided that marriage shall not revoke any 
such will or codicij." The effect of these provisions of law is to 
lay down olearly that the English law asto revocation of a will by 
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the marriage of the testator does not apply to the will of a Subba Reddi 
Hindu. ‘There is, itis admitted, no provision either in the Hindu jDasetekul 
Wills Act or any other Legislative enactmet thatthe birth of a Bathen. 
posthumous son revokes the willofa Hindy. I must hold that 

there is uo authority for the proposition advanced on behalf of the 

appellant and woald accordingly dismiss this second appeal with 

costs, 


Under S. 575 of the Uivil Procedure Code, the Judgment of 
Moore, J., pravails and this second appeal is dismissed with costs. 


In S. A. No. 81 of 1904:—For the like reasons as are record- 
ed inthe Juigment m S. A. No. 82 of 1904, this second appeal 
is dismissed with costs. 


: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sie Charles Arnold White, Kr., Chief Justice, and 
Mr. Justice Bensan. 


Sreeman Raju Pathayam Vesrasurappa 


Nayamvaru. T i .. Appellant* (Plain- 
tiff). 
v. 
Errappa Naidu and others — ... ... Respondent (Defen- 
\ B dants.) 


Hindu Law—Impartible Hatute—Ezecution sale în 1883—' Right, title and interest of Veerasurappa 
the holder" —Interest acquired by purchaser. 
Errapps 
An impartiblo estate was sold in execution of a mortgage decree in January 1888. Naidu. 
The debt was such as would bind the intereat of the son, even if the property were 
ordinary ancestral partible joint family property, The sale proclamation said that 
the rights and the interests which the “the defendant,” the then holder, “ possessed 
in respect of the property would be sold.’ The sale was before the Sartaj Kuari 
case. 
Held :—That the full proprietary intorest and not merely the life interest of the 
Zemindar in the estate was intended to be sold and was sold. 


The meaning of the expression “right, title and interest” of the judgment 
debtor commented on and the practice as to the use of the same referred to. 


#0. M. A. No. 160 of 1902, 22nd February 1906. 
b 
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e 
Muttayan Chetty v. Shivagtri Zemindar! followed. 


e Sartaj Kuarı v. Deoraj Kuart2 and The Pittapur case3 referred to. 


Veerasurappa 
repu 
Naidu. Abdul Asis Khan v. Appayasami Natckar4 distinguished. 
Appeal from the decree of the Subordinate Judge’s Court 
of Bellary and Salem at Salem in O. S. No. 11 of 1897. 


B. Shadagopa-hariar for appellant. 
P. S. Sivaswami Aiyar for respondents. 


The Court delivered the follow.ng 


JUDGMENT :—In this suit the plaintiff appellant seeks to 
establish his right to the Bazgalur Palayam in the Salem District, 
and to recover possession of it with mesne profits. The plaintiff 
is the eldest son of the late Poligar who died in 1885. The Pala- 
yam was sold in execition of a mortgage decree obtained against 
the late Poligar in O. S. No. 15 of 1875, and was purchased in Feb- 
ruary 1882 by the mortgagee, the late Kotha Nanjappa. The de- 
fendants Nos, 2 to 14 are the representatives of this N anjappa. The 
1st defendant (who is a younger son of the late Poligar by a junior 
wife) purchased the Palayam in 1893 from the heirs of Kotah 
Nanjappa. Thus the title of all the defendants depends on the 
validity and effect of the exocution sale in 1888, and it is this 
which the plaintiff attacks. His case .s that the Palayam was 
impartible and inalienable by custom and by reason of its character 
as & military tenure. That the late Poligar, therefore, had only a 
life interest in it, only this interest could have passed and did 
pass to the defendants in consequence of the sale in execution, 
and that on the death of the late Poligar in 1885 the Palayam 
passed to him (the plaint.ff) as his eldest son, 


In the lower Court the plaintiff also pleaded that the sale was 
in execution of a decree obtained for a debt contracted for immoral 
purposes, and was, therefore, not binding on him, but there was no 
evidence to support this plea and it was abandoned in this Court. 
In po.nt of fact the debt was mainly one that had been declared in 
O. S. No. 2 of 1837 against the plaintiff’s grandfather, long before 
the birth of the plaintiff and to a small extent it was money bor- 


gp I Sie a ae Se U. 
1. LL.R,6 M.1(L.R.91. 4.198), 3. I. L.R., 22 M. 383. 
2 LL. B., 10 A. 372, 4. LR BLL A. 18, L I. R., 27 M. 131. 
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rowed by the plaintiff's father for payment of peishcush due on the 
estate. As to the contention that the Palayam was by custom and 
by reason of its tenure inalienable, we may say that there is no 
sufficient evidence to prove any such specia] custom or that the 
estate was held on condition of military service and was therefore 
inalienable, The Subordinate Judge has dealt with these questions 
fully and we concur in his conclusions. He has, moreover, shown 
that in the past considerabie alienations have, in fact, taken place 
without objection on the part of those who would have been interest- 
ed to object if the estate had been inalienable. 


In these circumstances even if the plaintiff as a son were 4 co- 
parcener with the late Poligar his interest would be liable to be sold. 
But it is now settled law (Sartaj Kuari v. Deoraj Kuari! and Sri 
Raja Row Venkata Surya Maheepate Ramakrishna Rao Bahadur v. 
The Court of Wards*) that the owner for'the time heing of an 
impartible estate, such as this Palayam, admittedly has the full 
proprietary title, and ths son has no such co-parcenary interest by 
birbh as he would have under the Mitakshara law in ordinary 
ancestral property. 

The appellant, however, contends that even if the estate 
were liable to alienation, the sale relied on did not, in fact extend 
to more than “theright, title and interest" of the late Poligar, 
and that those words must be construed with reference to the law 
as it was then understood to be by the parties ; that along course 
of decisions prior to Sartaj Kuari’s case! and The Pittapore case". 
had held that an impartible estate was also inalienable, and that, 
in consequence, the holder of such an estate could not encumber it 
after his own life. The appellant argued that this was the view of 
all parties when the sale of the estate took place and that therefore 
only the life interest of the Poligar in the estate was intended to 
be sold and was sold. He relied on the recent decision of the 
Privy Council in the Kannivadi case, Abdul Aziz Khan v. Appay- 
yasami Naicker’. 


The principle, however, laid down in that case does not affect 
the present case, for, the debt in the present case was, as we have 
already seen, one incurred for necessary purposes such as would 
bind the interest of the son even if the property were ordinary 
ancestral joint property of the family. Moreover, in the case of 


1. I. L. 10 A. 2372. 2 I.L. R., 2a M. 389. 9. I. L. B, 27 M. 121. 
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ni Muttayan Chetty v. The Zemindar of Sivagiri!, ıt was laid down 
Beroppa by the Privy Council that the estate which a son takes by heritage 
' rom his father constitutes assets by descent for the payment of his 
father’s debts not inaurred for any immoral purposes, that such an 
estate may be attached and sold in execution of a decree upon such 
a debt and the fact that it is an impartible estate does not alter the 
case. Muttayan Chettiar v. Sangilà Viva Pandia!. Tius decision 
was passed in May 1882, and the salein the present case took place 
only in January in 1888, There is no doubt but that the sale certifi- 
cate (Exhibit I) clearly states that the whole Palayam was sold. It 
was the whole Palayam which was mortgaged (Exhibi& VI) and 
the Exhibits Y and Z show that it was the full proprietary right 
in the Palayam which the judgment creditor claimed to sell and 
which apparently the Court attached and intended to sell. No 
doubt in (the sale proclamation (Exhibit CC) it is stated that 
“ the privileges, the rights and the interests which tke said defen- 
dant above possesses in respect of the property will be sold." This 
is the English tsnslaticn of the vernacular version of the 
clause in the Civil Prcceduie Code of 1859 which required. that 
“only the right, title, and interest of the judgment debtor” 
should be sold. In the translations the word “ only” has 
been transferred so as to qualify the word ' defendant,’ instead 
of qualifying the phrase “ right, title and interest”. No 
doubt at the time of the sale (1877) the Code of 1877 had just 
come into force and in it the clause requiring the Court to sell 
“only the right, title and interest of the judgment debtor” was 
omitted, but the old practice of inserting these words as a common 
form continued in many courts for some time after 1877, and it 
has been frequently held that this phrase does not necessarily 
imply that the interest sold is less ‘than full proprietary interest. 
In the present case we agree with the Court below in thinking that 
it was the full proprietary interest which was intended to be sold 
and which was sold. 

The fact that though the late Poligar died in 1885, the plain- 
tiff did not then claim the property, and jn fact, only brought this 
suit in 1897, indicates clearly, that he did not regard the sale as 
one that affected only the life interest of his father. 

We accordingly hold that the suit was iightly d smissed and 
we dismiss the appeal with costs. 


I LLE,6M.i ` l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, - 


. Present :—Mr. Justice Moore and Mr. Justice Sankaran Nair, 


Talapoor; Appiah and others (counter- 
petitioners, judgment-debtors, defendants)... A ppellants.* 


v. 
Maram Reddi Rami Reddi (Pet tioner-decree- 
holder, plaintiff) eu 5. Respondnt, 


Limilatwn Act, Art. 179—“ Daie of the decree or o: der'— Mortgage decree —Order 
absol ute—Starting poini—Transfer of Property Act, Ss. 88, 89— Application— 
Consiructton— Pending application 


An application for an order absolute is an application in exeoution and limita- 
tion for execution of a mortgage decree for sale runs from the date of the decree and 
not from the date of the order absolute for sale. e 


Where the decree-holder applied for an order absolute for sale and stated fur- 
ther that he could not get justice unless he realized his money by sale, and the Coort 
meiely ordered, " decree mnde absoluto." 


Held :—Vhat the application was 10ally ono for tn order for salo and that tho 
Court should have passed an order for sale. and that vntil such an order was pass- 
ed the application shouid be considered pending. 

Appeal from the decree of the District Court of Nellore in 
Appeal Suit No. 228 of 1906 presented against the order of the 
Court of the District Munsif of Nellore, in E. P. No. 3256 of 
1904 in O. S. No. 869 of 1898. 


A decree for sale was passed on 21st October 1898. The 
decree-holder applied for an order absolute and for sale on 12th 
August 1906. The Munsif passed an order on 6th September 1901 
in the following term; “decree made absolute.” The decree-holder 
again applied for sale on 6th day of September 1904. 


The other facts in the case appear from the Judgment of 
Moore, J. 

Dy. S. Suamina han for appellants. 

C. R. Thiruvenkatachariar for respon ‘ents. 

The Court delivered the following 


JUDGMENT :—Mocre, J. :—The Distiict Judge has held that 
until an order making the decree in O. S. No. 369 of 1898 absolute 


* A. A, O. No. 56 of 1905. gard April 1906. 
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was passed, that decree was incapable of execnt:on and that conse- 
quently time would not begin to run till the 6th September 1901, the 
date of the order absolute for sale. It is impossible to uphold this 
view. The decision of the majority of the judges of the Full Bench 
of this Court in the case of Mallikarjuna Chetti v. Lángamoorthi 
Paniulu! isto the effect that a decree under S. 88 of the Transfer 
of Property Act is capable of execution, and that an appli- 
cation under S. 89 to make an order absolute for the sale of the 
mortgaged property, is am application for the execution of that 
decree. That Full Bench decision is cne that the District Judge 
was bound to follow, Although the judgment of the District 
Judge cannot be upheld for the reasons given in it, I am of opinion 
that he has rightly held that there is no bar by limitation. In M. 
P. No. 863 of 1901, the plaintiff made an application to the District 
Munsif under S. 89 of the Transfer of Property Act, stating that he 
could'not get justice unless be realised his money by the sale of 
the property mentioned in the schedule attached to the decree and 
that he accordingly requested that the decree might be made abso- 
lute. The order of the District Munsif on this application was as 
follows : “Decree made absolute.” This order is carelessly worded. 
It should have been an order absolute for sale of the mortgaged 
property and the provisions o° S, 89 of the Transfer of Property 
Act show that the District Munsif having passed the orde? absolute 
for sale, was bound also to order that the mortgaged property, or 
a sufficient part thereof shouldbe sold, and the proceeds dealt with 
as mentioned in S. 88. The wording of S. 89 is clear and, in my 
opinion, gives the Court no option. It has been urged here that as 
the plaintiff did not apply to havethe property sold, the District 
Munsif was right in not ordering sale. Even if the facts were as 
represented, I could not admit that there is any force in this con- 
tention. 


A reference to the application will also show that the plain- 
tiff must be held to have applied for sale when he represented that 
he could not get justice unless he realised his money by sale of 
the mortgaged property. The District Munsif having granted a 
portion of the relief applied for, d.e., an order absolute for sale, and 
having neither granted nor refused the remaining portion, t. e., an 
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order that the property should be sold, I am of the opinion that it Appiah 
should be held that M. P. No. 868 of 1901 is still pending ang Rami Reddi. 
that the District Munsif should be directed to dispose of it according 4c. J 
to law. The order of the District Munsif on E. P. No. 3256 of 

1904 and the judgment of the District Judge on appeal from that 

order should be set aside but without coss. 


Sankaran Nair, J..—On the decree-holder's application M. P. 
No. 868 of 1901, under S. 89 of the Transfer of Property 
Act, the Munsiff ought to have passed an order for thesale of the 
mortgaged property or a sufficient portion thereof. He omitted 
to pass any such order andthe present application is really one 
requesting the Court to pass that order and must therefore be 
treated as a part or a‘continuance of the original application M. 
P. No. 868 of 1901. I therefore concur in the proposed order. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENOH). 
Present:—Sir Charles Arnold White, Kr., Chief Justice, 
Mr. Justice Subrahmania Aiyar and Mr. Justice Benson. 


Narayanasami Padayacht is wae Appellant” 
(Plaintif). 
v 
Govindasami Padayachi sie ... Respondent 
(Defendant). 


Revenue Recovery Act ( Madras) II of 1864, 8, 39—Bonami purchases in revenue sales. Narayana- 
sami 
A purchaser in’a revenue sale can be shown to be only a benamidar for Padayachi 
Ve 


another. 
Govindasaml - 


Muthuvaiyan v. Binna Samavaiyan! approved. Padayachi. 


Narayanan Chettiar v. Ohokkappa Mudaliar& ovenuled. Musummat Buhuns 
Kowar v. Lalla Buhoores Lal? referred to. 


Second appeal from the decree of the District Court of 
South Arcot in A. S. No. 45 of 1908, presented against the 
Decree of the Court of the District Munsif of Chidambaram in 
O. S. No. 782 of 1902. 


~ & A. No. 129 of 1904, 17th July 1908, 
1, I. L B, 38 M. 628. 2. l. L. R, 25 M. 666. 


8. 14M. I. A. 496, 
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The case cofhing on first for hearing before Mr. Justice Moore 
gnd Mr. Justice Sankaran Nair, their Lordahips made the follow- 
ing 

ORDER OF REFERENCE TO A FULL BENCHT.— Moore, J. 
In Narayana Chettiar v. Chokkappa Mu laliar! it was held that 
where land had been sold for arrears of revenne under the Revenue 
Recovery Act, II of 1804, and tie name of the purchaser had been 
published in pursuance of S. 39 of that Act, the effect of such pro- 
clamation was to vest the property absolutely in the purchaser as 
there named and it was not open to any one to contend subsequent- 
ly that the purchaser was a benamidar and that the real purchaser 
was some one else. Two prior decisions of the Court, (Thirumalay- 
appa Pillai v. Sami Naicker? and Subbarayar v. Asirvatha Upades- 


ayyar ') were referred to, but it was held that they wore not really 
in conflict with the conelusion arrived at. 


In a more recent decision, Muthuvziyan v. Sinna Samavaryan* 
it has however been held that 3. 88, clause 5, and S, 39 of the 
Revenue Recovery Act do not declare directly or by implication, 
that benami transactions are illegal and that the real purchaser at 
æ revenue sale is consequently not precluded from showing bhat the 
certified purckaser was only a benamidar. The same question has 
now come before Mr. Justice Sunkaran Nair and myself in S. A, No. 
129 of 1904, and such being the case as there is a clear conflict be- 
tween the decision in Narayanan Chettiar v. Chokkappa Mudaltar! 
and that in Mulhuvawan v. Sinna Samavatyant which it 
would be hopeless to attempt to reconcile, it appears to me that 
the question should be referred for determination by a Full Bench. 
A further question has been raised in this case. The District 
Munsif has found that the plaintiff, or to write more correctly, 
Venkatachallam (since deceased) the son of the plaintiff’s undivid- 
ed brother, purchased survey field No. 548 * for the benefit of 
himself and of the defendant and of one Krishna Aiyar to the ex- 
tent of their respective antecedent rights” in that survey field 
and thatit was proved that the defendant prior io the sale under Act 
II of 1864 (Madras) was the owner of the lands to which the pre- 
sent suit relates. He consequently held that the purchaser’s posi- 


1 14th March 1906. 
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tion was that of a trustee. The District Judge has recorded no 
clear finding as to this, but he appears to accept the conolusion 
arrived at by the District Munsif. The question as to the effect, if 
any, of the provisions of S. 82 of the Trusts Act (II of 1882) on a 
transaction such as that under consideration was mooted at the 
hearing of Narayana Chettiar v. Chokkappa Mudaliar,' but the 
Judges refused to allow it to be argued as it had not been raised 
in either of the lower Courts. It was discussed at considerable 
length in Muthuvaiyan v. Kinna Samavaryan?, vide judgment of 
Mr. Justice Sankaran Nair (pp. 580—539). The view that I take 
of this matter is that S.°82 of the Trust Act must be read with Ñ. 
96. Itis observed as follows in the decision of the Judicial Com- 
mittee of the Privy Council in Mussumat Buhuns Kowur v. Lalla 
Buhooree Lall*. “It is we'l known that benams purchases are con- 
mon in India and that effect is given to them by the Courts 
according to the real intention of the parties. Tho legislature has 
not, by any general measure, declared such transactions to beille- 
gal; and, therefore, they must still be recognized, and effect given 
to them by the Courts, except so far as positive enactment stands 
in the way, and directs a contrary course.” It was, I believe, due 
to the fact that benamt transactions are common in India, that Ss. 
88, 89 and 40 were inserted in Act II of 1864 and the question, 
therefore, that I wish should be decided by a Full Bench is whether 
the effect of the provisions of those sections is to prohibit courts 
from giving effect to transactions such as that which has given 
rise to the present suit, If the obligation that the District Munsif 
has found was laid on Venkatachellam in consequence of the 
understanding entered into by him with the defendant and others 
is held to be an obligation in evasion of the provisions of Act IT of 
1864 to which referenco has already been made, S. 96 of the Trusts 
Act shows that no obligation was created. 


The question thatI wishto refer toa Full Bench is the 
following :— 


‘© Where lund has beer sold for arrears of revenue under Act 
II of 1864 (Madras) and the name of the purchaser has been pub- 
lished in pursuance of S. 89 of that Act, is the effect of such pro- 


1l. I.L. R., 26 M. 656. 2, TI. L. B., 28 M. 526. 
3. 143D. I. A. 496. > 
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| giras clamation to vest ulis property absolutely in the purchaser and to 
afayacki rénder it impossible for any one subsequently to contend success- 
indasami lly that the purchaser was a benamidar and that the real pur- 
K ayschi. chaser was someone else”. 
Sankaran Nair, J.—The decisions are in conflict. 1 agree, 
therefore, to refer the question to a Full Bench. 


V. Visvanadha Sastri for K. Narayana Rau, for appellant. 
N. Seshacharulu, for respondent. 
The Court expressed the following 


OPINION :—We are of opinion that Muthuvaiyan v Sinna 
Samavaiyan’ was rightly decided. In the earlier case Narayana 
Chettiar v. Chokkappa*Mudaliar*, the attention of the Court was 
not called to Mussumat Buhuns Kowur v. Lalla Buhoores Lalle. 
We think Narayana Chettiar v. Chokkappa Mudaliar® must be 
overruled. 


Our answer to the question referred to us is in the negative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kr., Chief Justice, 
Mr. Justice Benson and Mr. Justice Wallis. 


Subba Narayana Vathiyar and others ... Appellants* ( Peti- 
tioner Plaintif 
and hie legal re- 


presentatives). 
v. 
K. Ramasami Aiyar ... iss .. Respondent (Res- 
pondent Defen- 
dant), 


Narayana Negotiable Instruments Act, 5s. 8, 27 and 78— Promissorg note, sutt on—Plea of dis- 


v. charge by payment to real owner —" Holder,” meaning of —‘“‘In. his name’ —Liabi- 
m lity of undisclosed principal —Principal and agent. 
yar. 
* L. P. A. No. 88 of 1904. 33th September 1906, 
T; E L. B., 28 M. 526. 2. I. L. B., 25 M, 056. 


8. 14 M.I. A. 490. 
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Sa. 8 and 78 of the Negotiable Instruments Act preolude a plea of discharge 


by payment to any one but “ the holder" of the instrument. 
e 


In a suit on a promissory note, it is not open to the defendaut to plead payment 
toa person not named in the instrument on the ground that such person was the 
Person really interested ; nor to plead that the person in whose name tle pro-note 
stands is only a benamidar. 


Obiter :—An undisclosed principal cannot be sued on a negotiable instrument. 

Tho effect of the Negotiable Instruments Act is to make the prircipal liable only 
when the agent “signs ns agent," Ganapatt: Naikan v. Saminatha Pillai and Gurumurtt 
v. Bivayya?* overruled. 

Obster :— The essence of a Code is exhaustiveness. 

Before the passing of the Negotiable Instruments Act, the general provisions of 
the Contract Act as to the rights and liabilitios of an undisclosed principal were not 


intended to alter well established rules as to negotiable instruments which continued 
to be govorned by the Law Merchant based on mercantile Usage, 


Appeal under S. 15 of the Letters Patent presented against 
the judgment of Mr. Justice Subralmana Aiyar, in C. R. P. 
No. 401 of 1903 confirming, under S. 575, C. P. C., the decree of the 
District Court of Salem in S. C. S. No. 10 of 1902. 


T. Bübrahmania Asyar, for appellant. 
C. Venkatasubbaramiah, for respondent. 
The Court delivered the following 


JUDGMENT :—This is an appeal under S, 15 of the 
Letters Patent from an order of this Court refusing to revise the 
appellate judgment of the District Court in a suit on & prom;ssory 
note. Tho suit being of a small causenature, no written statement 
was filed by the defendant, but it appears from the judgment of 
the District Judge that the question before him was whether the 
defendant was , entitled to give evidence to show that the promis- 
gory note was not really executed in the plaintiff's favour, although 
he was the payee named in the note, in support of a plea that the 
note had been discharged by payment to the person really inter- 
ested. The District Judge held the evidence admissible and 
dismissed the plaintiff’s suit. In this Court there was & difference 
of opinion, Subrahmanta Aiyar, J., holding that the District Judge 
was right, while Davies, J., considered that the defendant was pre- 


l. 7M. L. J. 64 2, T. L. R., 21 M. 291. 
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cluded by the terms of the N egotiable Instruments Act from deny- 
ang the payee’s right to sue. The question whether it is open to 
tbe defendant in a suit ona negotiable instrument to plead that 
the payee named inthe instrument, or the indorsee, as the case 
may be, is & mere benamidar and not entitled to sueis one of con- 
siderable importance, and must in the first place be considered 
with reference to the terms of the Negotiable Instruments Act which, 
if applicable, are, of course, decisive. In our opinion Ss 78 
and 8 are clearly applicable, and it depends on the construction of 
these sections whether the question is concluded by the Act. S. 
78 provides that subject to the provisions of S. 82 (c) which 
do not apply here, “ payment of the amount due ona promissory 
note must, in order to discharge the maker, be pade to the holder". 
These provisions are imperative and, in our opinion, preclude the 
maker when sued on the instrament from pleading discharge by 
payment to any one but “ the holder.” .“ Holder” is defined in 
S. 8 as “any person entitled in his own name to the possession 
of the note and to receive or recover the amount due thereon 
from parties thereto”, Having regard to the prevalence of benami 
transactions in this country, thatis, to the practice of acquiring 
property or rights in the name of another, we consider the use of 
the words “entitled in his own name” in the definition of “holder” 
most significant, and that they were inserted by the Legislature 
for the purpose of preventing any one from claiming the rights of 
a “holder” under the Act on the ground that the ostensible holder 
was a mere benamidar, The respondent’s vakil has been unable 
to suggest any other meaning for the words “in his own name” 
which would not render them wholly superfluous. We find that 
the same construction has been put upon these words in Calcutta 
in Sarat Chunder Dutt v. Kedar Nath Dass‘, decided by Banerjee 
and Rampini, J.J., a case which is not referred to in the judgments 
of our learned brothers and does not seem to have been cited be- 
fore them. lt was there held on a consideration of the language 
of S. 8 that it was not open to the defendant in a suit by the 


indorsee on a negotiable instrument to set up that the indorsee 


was a mere benamidar, and this Court has come to a similar con- 
clusion but without discussing the language of 8.8 in Boj- 





1. 20. W. N. 286. 
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jamma v. Venkatavramayya!, and other cases to which we shall 
refer later. In connection with the words “ entitled in his own 
name" in S. 8 we may refer to the use of the words “in his 
his name" in S. 27 which provides that “gvery person capable 
of binding himself of being bound on & negotiable instrument may 
so bind himself or be bound by a duly authorized agent acting in 
his name", It is of the essence of a code that it should be exhaus- 
live, and we think that the effect of this section is that the prin- 
cipal can only be made liable through his agent on a negotiable 
instrument when the agent acts as here prescribed in his (the prin- 
cipal’s) name, that is, when he signs as ‘agent’, and that, as held by 
this Court in an unreported case decided under the Act,S. A. No. 
182 of 1891, an undisclosed principal cannot be sued on a negoti- 
. able instrument. 


Another reason for referring to S. 27 as well as to Ss. 8 and 
78, is that in our opinion these sections reproduce the pre- 
existing law, as was to be expected in a codifying Act. We think 
that, before the passing of the Act, negotiable instruments were 
governed in this country as in England by the Law Merchant, and 
as stated in Leake on Contracts, 4th edition, page 887, * according 
to the Law Merchant no person could be sued unless he appeared 
ag party by name or designation on the face of the instrument ; 
nor could any person sue unless he were named therein as payeo- 
promisee or unless he had become entitled as indorsee or bearer.” 
We cannot find any English case in which an undisclosed prin- 
cipal has attempted to sue ona negotiable instrament, and we 
think that the decisions clearly established that an undisclosed 
principal could not be sued. In Wiles Claim?, Lord Justice 
James said that “it had always been the law in England that no- 
body is hable upon a bill of exchange unless his name or the name 
of some partnership or body of persons of which he is one appears 
on the face or on the back of the bill,” and Lord Justice Mellish 
shews that Edmunds v. Bushell? is not in any way opposed to this 
rule. Lindus v. Bradwell*, where a husband acknowledged his 
wife's signature has been treated, we think rightly, as a case of 
signature by the husband in an assumed name, and does not war- 
rant the proposition that an undiclosed principal may be sued on 


1. LL. R., 21 M. 30. 3. (1865) L. R. 1 Q. B. 97. 
2. L. B. 9 Ch. 685. 4. (1848) 5 C. B, 583, 
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a negotiable instrument, The rule that undisclosed principals, 
ceuld not sue or be sued on bills or notes was, as pointed out by 
Leake, an exception from the rule which allowed an undisclosed 
principal to sue and, be sued on contracts not under seal made by 
the agent in his own name. We think this rule was nob extended 
to bills and notes not so much because of their analogy to deeds as 
because they were governed by the Law Merchant representing the 
usage of merchants throughout the western world, and because in 
the case of instruments intended to be negotiable and to pass 
from hand to hand usage and policy alike required thatthe real 
contract should appear on the face of the instrument. We do not 
think that the general provisions of the Indian Contract Act, 1872, 
as to the rights and liabilities of undisclosed principals were intended 
to alter well established rules as to negotiable instruments which in 
our opinion continued to be governed by the Law Merchant based 
on general mercantile usage. 

The provisions of the Bills of Exchange Act, 1882, also appear 
to be in accordance with the view we have taken. Under S. 59 a 
billis discharged by payment in due course which, by the section, is 
payment to a“ holder,” and “ holder" is defined in B. 2 as “the payee 
or indorsee of a bill or note who is in possession of it or the bearer 
thereof," while as regards the payee, S. 7 (1) provides that in “a 
bill not payable to bearer, the payee must be named or otherwise 
indicated therein with reasonable certainty." On the other hund, 
the non-liability of an undisclosed principal on a bill or note is 
expressly provided for by B. 23. 

In America the new Nogotiable Instruments Law, printed in 
the appendix to Mr. Daniell’s work on Negotiable Instraments, 
which has been adopted by twenty states of the Ainerican Union, 
including New York, Massachusetts and Pennsylvania, appears to 
reproduce in this, as in most other respects, the provision of the Bill 
of Exchange Act, and may, in our opinion, be regarded as repre- 
senting the preponderance of authority in America; see Ss. 2, 87. 
148, 200. With regard to American case law, paragraphs 1187 and 
1188 of Daniell’s work referred to by our learned brother appear 
to go no further than to say that when the payee on the face of 
the bill is described thereon as agent, the principal may sue, nor 
do the decisions in the two cases cited by our learned brother 
appear to go further, On the other hand, we have been referred 
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to paragraph 80 of Mr. Daniel's work, where it is said to have Narayana 


been held that parol evidence is not admissible to show that s 
note was to be paid to some other person than the payee, and to 
paragraph 93, where it is said that the maker of a note is estopped 
from showing that the payee was not the real party in interest at 
the time the note was executed. 


We come now to the Madras decisions since the passing of the 
Act. In the unreported case, S. A. No. 182 of 1891, as already 
stated, it was held, we think rightly, that an undisclosed principal 
cannot be sued on a negotiable instrument. In Ganapati Naiken 
v. Saminatha Pillai), it was held that a benamidar cannot sue on 
a negotiable instrument, and in Gurwmurts v. Sivayya*, it was held 
(but without referring to the ter'us uf the Act) that an infant was 
entitled to sue by his next friend on a note taken by his mother in 
her own name on account of his estate. These decisions have not 
been followed until the present case and must, in our opinon, be 
overruled. On the other hand, it was held in Bojjamma v. Venkatra- 
mayya*, dissenting from C. R. P. 578 of 1895, that it was not open 
to the defendant to plead that the payee or indorsee was a mere 
benamidar,and quite recently it has been held, we think rightly, in 
Ramanja Ávyangar v. Sadagopa Atyangar*, that a minor cannot 
sue on à promissory note taken in the name of his adoptive mother. 
The decision in Krishna Atyar v. Krishnasami Atyar®, as to the 
liability of the other members of a joint family on a bill accepted 
by the managing inember proceeded upon considerations of Hindu 
Law and does not affect the present question. We think it unneces- 
sary to discuss the more recent decisions of this Court holding that 
the assignee of a nogotiable instrument to whom it has been assigned 
otherwise than by indorsement, may, when in possession of the 
jnstrument, sue in his own name, as there are considerations in such 
a case which do not arise here. 


In the result we allow the appeal and reverse the judg- 
ments of the lower courts, and give judgment for the plaintiff's 
representatives with costs in this and the lower courts. 








. P. 578 of 1895 (7 M. L. J. 64), 
B., 21 M. 391. 
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Madras Act III of 1895, 8. 18 (1)—Proviso II and 8. 21—Kurnam emoluments— Juris- 
dictton of Civil Courts tn suit to recover land as emoluments, defendant denying the 
factum of emolument—'* Such decision," meaning of —Obdjects of enactment.] 


Per Curiam :— Civil Courts have no jurisdiction to try a suit for recovery of lands 
alleged by the plaintiff to beethe emolument of his office of Kurnam, even though the 
defendant denies they are the emoluments of tho office. 


Per Chief Justice-—The words “ emoluments of any such officer” in Ss. 18 and 21 
of the Aot should be construed, as including & claim for lands which are alleged to 
constitute the emoluments of the office. 


There is no reason to construe the word “emolaments” in 8. 21 of Act IT of 1895 
(Madras) as limited only to emolumenta: when there is no dispute as to what consti- 
tutes the emoluments. 


The words “ such decision" ın proviso to S. i3. mean decision given in a suit 
in which one of the facts in issue is whether the emoluments consist of land or of 
an assignment of revenue payable in respect of land. 


Per Miller, J..—8. 21 must be read with S. 13 so as not to deprive & suitor of all 
remedy in cases not falling within $8.18; consequently, all suits not within the 
terms of B. 19 (1) are cognizable by the Civil Courts. 


Emolaments muy be lands. 


Proviso ii to S. 13 (1) applies only tothe speoial case in which it is found or 
admitted that the inam is to be taken out of the land sued for, but the plaintiff 
alleges and the defendant denies that the Kudivaram as well as the Melvaram is a 
part of the inam. 


Objects of the enactment explained. 
Ravuthu Koundan v. Muthu Koundan! distinguished. 


Appeal under S. 15 of the Letters Patent against the Judg- 
ment of Mr, Justice Subrahmania Aiyar and Mr. Justice Moore in 
O. M. P. No. 91 of 1905 presented against the order of the District 
Court of Ganjam in Appeal Suit No, 272 of 1904, 


* L. P. A, No. 18,0f 1906. lith October 1908. 
le I.L, R-18 M. 41. 
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The judgment of Subrahmania Aiyar, J, and Moore, J., are 
to be found reported in 16 M. L. J. 388. 


V. Ramesam, for appellant. 
T. Ethiraja Mudaliar, for respondent. 


V. Bamesam :—S. 21 takes away the jurisdiction. The effect 
of §. 21 and the proviso are nob, it is admitted, correctly stated. 
S.18 qualifies and restores the jurisdiction in certain cases, and 
the proviso to B. 18 modifies the qualification, Here B. 28 does 
not restore the jurisdiction. SeeS. A. No. 1880 of 1901, S. A. 
No. 587 of 1902. In both, the suit was to recover lands. His 
Lordship Mr. Justice Subrahmania Atyar says in the judgment 
under appeal, that if the suit is for Jand, and defendant says that 
the Jand is not emolument, the suit would mot be cognizable by a 
Civil Court, see also Soundara Pandia v. Velathiappa!. The case 
put by Subrahmania Aiyar, J., where a landlord sues to eject a 
tenant overstaying in the land does not in the least affect the 
matter. The Act gives the Revenue Court Jurisdiction only in 
a specified case. The preamble is clear on the point and the 
Legislature intended to give complete control to Revenue Courts 
over imams and suits relating to them. 


T, Ethiraja Mudaliar :—1£ both sides agree upon the question 
as to what constitutes the emoluments, $. e, that what is sued for 
is the emolument, then only the jurisdiction of the Civil Courts is 
taken away : otherwise not. See Regulation VI of 1881, S. 8. [Chief 
Justice :—Your proposition should be qualitied by the wording in 
q.13. Where the dispute is whether it is land or revenue, then 
the Revenue Court only has jurisdiction]. Ravutha Koundan v. 
Muthu Koundan? isa case on B. 3 of Regulation VI of 1831. 
There it was held that the ordinary courts are not debarred 
from declaring what are the emoluments of the office. Here 
the contest is whether the lands form the emoluments of the 
office, In Neelachalam v. Kamarazu? it was held that such a ques- 
tion can be determined by the Civil Courts. 


1. I. L. R., 26 M. 490.- 3. I.L. R., 18 M. 41. 
8, 14M, L. J. p. 438. 


D 
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Pona V. Ramesam in reply :—The contention on the other side 
shula amounts to this :—A. plaintif who files a suit for the recovery 
Vaddanda of lands as emoluments to an office cannot know the proper forum 
‘How. until the defendant puts in the written statement. The juris- 
dict.on should be determined according to the allegations in the 

plait. ‘Ifthe contention of the other side is correct, the pro- 

viso to S. 21 becomes unnecessary. There is no hardship at all if 


my contention is held to be correct. 
The Court delivered the following 


“JUDGMENTS :—The Chief Justice—The circumstances in 
which this appeal comes before us are set out in the judgment which 
has been written by my learned brother Muler, J., which I have 
had the advantage of reading, and itis not necessary for me to 
state them, The point fbr determination is—under the provisions of 
the Madras Hereditary Village Offices Act, 1895, is the jurisdiction 
of the Civil Courts excluded in a case in which the plaintiff sues to 
recover possession of land which he alleges is the emolument of 
his office of karnam, and the defendant resists the plaintiff's 
claim on the gruund that the land is not the emolument of the 
office, but is the private property of the plaintiff which passed to 
the defendant in execution of a decree obtained by him against 
the plaintiff ? 

The question turns upon the construction of Ss, 13 and 21 of 
the Act. S. 21 excludes certain matters from the jurisdiction of 
the Civil Courts—amongst others, a claim to recover the emolument 
of the office of kurnam (under S. 4 of the Act “ emoluments” in- 
cludes lands). Reading the words “ emoluments of any such office” 
in 8, 21 in their ordinary sense they would, as it seems to me, 
apply to a case, in which the plaintiff sues to recover lands which 
ho alleges are the emoluments of his office, this being denied by 
the defendant. The plaintiffs sole ground of action is that the 
lands sued for are the emoluments of his office, and it seems to me 
ihe claim is none the less a claim for the emoluments within the 
meaning of the section, because the defendant denies that the lands 
in question constitute the emoluments. The operation of the first 
paragraph of 8. 21 is cut dowa intwo ways. Ist, by a proviso to 
tho whole section, and secondly, by a proviso, or exception, to so 
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much of the section as ousts the jurisdiction of "the Civil Courts 
to decide a claim to recover the emoluments of any of the offices 
to which the section refers. The proviso to S. 21 saves the juris- 
diction of the Civil Courts in one specified case, t.e., & case where the 
appellate Revenue authority decides against the defendant's plea 
that a Revenue Court has no jurisdiction on the ground, that no 
emoluments appertain to the office. In such a case a Civil Court 
has jurisdiction to set aside the decree ofthe appellate Revenue 
authority on the ground, and only on the ground, that no emolu- 
ments appertain to the office, | 


The proviso, or exception, to 80 much of S, 21 as ousts the 
jurisdiotion"of the Civil Courts in the case of a claim to recover 
the emoluments of the office cuts down the operation of the section 
by a reference to proviso ii to sub-section (1) of S. 18. If the case 
falls within the terms of this proviso, the jurisdiction of the Civil 
Courts is preserved by the words of the proviso “ but such decision, 
&o”. 1t tha case does not fall within the terms of the proviso, the 
jurisdiction, as it seems to me,is ousted by S. 21. Proviso ii to 
3.18 is in these terms :—‘ When one of the facts in issue in a 
suit ia whether the emolument of the office consist of land or of 
an assignment of revenue payable in respect of land, the Collector 
shall decide the claim on the assumption that only the said assign- 
ment constitutes the emoluments; but such decision shall not bar 
the right of the claimant to institute a suit in a Civil Court for 
recovery of the land itself.” The words “such decision" mean a 
decision given on a suit in which one of the facts in issue is whe- 
ther the emolument consist of land or of an assionment of revenne 
payable in respect of land. Inthe present suit this was not one 
of the facts in issue. The two issues were :— 


1. Did the lands ‘in question constitute the emoluments ? 
2. Did the plaintiff hold the office of kurnam ? 


/ The District Judge was of opinion that although no issue was 
framed by the Original Oourt as to what the emoluments consisted 
of (by which I understand him to mean that no issue was framed 
as to whether the emoluments consisted of land or of an assign- 
ment of revenue) this point appears to have been considered by 
the Board of Revenue. Even if this were enough to satisfy the 
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terms of the proviso there is nothing, as it seems to me, to show 
that the point was considered by the Board. The form of the 
Board’s Resolution of 20th August 1901, suggests that it was not. 
The terms of the resolution to my mind, show beyond reasonable 


ice. doubt, that the only questions which the Board considered were 


the questions raised in the formalissues. It appears to me that 
they did not decide the case on the assumption referred to in the 
proviso that the assignment as distinguished from the land itself 
constituted the emoluments, but on the ground that the plaintiff 
had made out his case as regards the lands, But they only gave 
him a decree with regard to the assignment because, in their view 
it was not competent for them to do more. I am of op.nion that 
there was no “ such decision” within the meaning of the proviso 
and that the saving clause to the proviso, which if the 
proviso applied, would have had the effect of preserving 
the jurisdiction of the Civil Courts, does not apply. It 
follows that the words in question in S. 21 are not 
qualified by the exception; and the jurisdiction of the Civil 
Courts is ousted. 


On the other hand it seems to me that S. 13 expressly gives 
jurisdiction to the Collector, As I have pointed out, the case, in 
my opinion, does not fall within proviso iito sub-section (1) of 
S. 18, andthe words atthe endofthe proviso preserving the 
jurisdiction of the Civil Courts, do not apply. The words “ emo- 
luments of any such office” occur in S. 18 and S. 2T, and 
I think they must be construed in both seotions in the same way, 
t. 6, as including a claim for lands which are alleged to const.tute 
the emoluments of the office. S. 18 subject to the proviso, 
gives the Collector jurisdiction to decide such & claim whilst S. 21 
subject to the exception, takes away the jurisdiction of the Civil 
Courts, 


I see no good reason for construing the word emoluments in 
B. 21, as it has been contended on behalf of the plaintiff they 
should be construed, as limited to emoluments when there is no 
dispute as to what constitutes the emoluments, 


With great deference to Sir Subrah mania Aiyar, I am unable 


to agree with what I understand to be his view that because the 
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emoluments-which are claimed consist of lands the jurisdiction of Kesaram 


the Civil Courts is not ousted. ° pr 
l a 
I think the sections were rightly construed by Moore, J. M 


‘IJ would allow the appeal, set aside the order of the District Chief Justice. 
Judge and-restore the decree of the Munsif. In the special 
circumstances of this case, I think that each party should bear his 
own costs up to date, 


Miller, J..—The plaintiff's land was attached in execution of | 
a decree for money against him and, in spite of objection made by 
him on the ground that its attachment was prohibited by S. 5 of 
Act III of 1895 (Madras) the lind being his karnam’s service 
inam, was brought to sale and purchased by the defendant. 


He then sued before the Collector for recovery of the land 
alleging that he was the'karnam and the land the inam attached 
to that office. The Special Assistant Collector found that he was 
not the karnam and dismissed the suit on that ground. The Dis- 
trict Collector on appeal, holding, it would seem, that there was a 
mistake, and finding that the land was admittedly service inam, 
would, so his Judgment suggests, have given the plaintiff a 
decree for the assessment payable on the land, but for the fact, 
that, in his view, the plaintiff had, himself, by contracting debts, 
in effect alienated the inam, and ought not to beallowed to recover 
it. The Board of Revenue on second appeal was unable to take this 
view and gave the plaintiff a decree for which the Act expressly 
for bids a plaintiff to ask, & declaration of his title to the assess- 
ment, [vids S. 18 (I) (i)], leaving him to sue if so advised in a 
Civil Court, to recover possession of the land. Plaintiff armed with 
this decree sued in the District Munsif's Court; the defendant 
denied that the land was service inam land alleging that it origi- 
nally belonged to the plaintiff's family and had duly passed to 
him (defendant) by the Court sale. The District Munsif held 
that the Civil Court had no jurisdiction to entertain the claim 
and dismissed the suit on that ground; but the District Judge 
on appeal remanded it for disposal on the merits, On a second 
appeal to the Oourt ilie learned Judges differed in opinion, and 
the appeal was-dismissed. -- 
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By S. -21 of the Hereditary Village Offices Act, III of 
$895, no Civil Court has authority to take into consideration or 
to decide any claim to succeed to any of the offices specified in §, 
8 (of which that of &arnam is one) or any question as to the rate 
or amount of the emoluments of any such office, or except as 
provided in proviso (ii) to sub-section (1) of S. 18 any claim to 


recover the emoluments of any such office. 


By S. 18 (1), suits can be brought before the Collector for 
any of the village offices specified in B. 8 or for recovery of the 
emoluments attached to any such office, on the ground that 
the plaintiff is entitled (with reference to the law regulating the 
succession and appointment of such offices) to hold such office and 
enjoy such emoluments. And by the 2nd proviso to this sub-section 
when one of the facts in issue in a suit (before the Collector) is the 
auestion whether the emoluments of the office consist of land or of 
an assignment of revenue payable in respect of land, the Collector 
shall decide the claim on the assumption that only the said as- 
signment constitutes the emoluments ; but such decision shall not 
bar the right of the claimant to institute a suit in a Civil Court for 
recovery of the land itself. 


The learned Judge whose decision prevailed in the second ap- 
peal has held, if I understand him aright, that the suit is not within 
S. 13 (1) and is, therefore, not cognizable by a Collector's Court, 
and that it must in consequence be cognizable by the Civil Court. It 
may be granted that all suits not within the terms of B. 18 (1) are 
cognizable by the Civil Courts, for though the words of S. 21 are 
wide enough to embrace all claims for emoluments, however 
grounded that section must be read (in my opinion) with S. 18 so 
as nob to deprive & suitor of all remedy in cases nob within the 


latter section. 

But with very great respect for the learned J udge, lam un- 
able to concur in his view that this suit is not within the provision 
of B. 18 (1). 

It must be remembered that the land in question was attached 
and sold in execution of a decree for the plaintiffs debt ; the plain- 
tiff does not deny the debt, nor does he seek to set aside the sale 
on any ground other than the inalienabjlity of the land. He can 
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therefore only succeed by showing (i) that he is the karnam of the 
Village entitled as such to enjoy the emoluments and (ii) that the 
land for which he sues is the emolument of his office. These must 
be the grounds of his suit and these are the grounds of suit which 
give him his right of action before the Collector under section 
13 (1). 


Is then the present suit excluded from the cognizance of the 
Collector for the reason that the claim is for land? I think not. 
Emoluments may be lands (S. 4), and there is nothing in B. 21 
to indicate that such emoluments were intended by the Legislature 
to be excluded from its operation : the answer to the question must 
depend upon the construction to be placed upon proviso ii to sec- 
tion 18 (1). 

That proviso recognizes the jurisdiction of the Civil Courts 
to entertain claims for the possession of land, anddeclares that 
the plaintiff's right to sue in such Courts shall not be barred by 
the Collector's decision in a case where he has to decide whether 
the land or the revenue forms the inam. 


S. 21 takes away the jurisdiction of the Civil Courts in 
suits for emoluments, the case provided for in S. 18 (1) para ii 
excepted, and one other case also excepted, that in which the 
defendant pleads before the Collector that his Jurisdiction is ousted 
because no emoluments are attached to the office in respect of 
which the suit is brought (proviso to B. 21). In this casethe 
Civil Court is empowered to set aside the decree of the Revenue 
Court. 


Now if the Legislature had intended to save the Jurisdiction 
of the Civil Court in & third case, that in which the plaintiff sues 
for land as being the emolumenis of his office, it would have been 

every easy to declare that intention and to enact that the Collector 
should not decree ejectment in any case in which it was denied by 
the defendant that the land sued for appertained to the inam. 


That is not the effect of the 2nd proviso to section 18 (1) which 
applies in terms only to the special case in which it is found or 
admitted that the inam is to be taken out of the land sued for, but 
plaintiff alleges and defendant denies thatthe kudivaram as 
well as the melvaram is a part of that inam. 





Kesaram 
Narasim- 
ə hulu 


v. 
Vuddanda 
How. 


Miller, J. 


522 THE MADRAS LAW JOURNAL REPORTS. [VOL. XVI. 


It is not perhaps easy to discern the object of the Legislature 
in enacting the proviso in this way, but it may be that the emolu- 
ments be.ng secured to the plaintiff, it was considered: unnecessary 
to take away from the Civil Court the duty of determining its 
precise nature while in the case before us the emolument itself ig 
in jeopardy, and on that account the decision is placed in the 
hands of the Court specially appointed for the protection of 
service inams, . 

* The main object of the Regulation VI of 18381 appears to 
have been to prevent the appropriation of the emolument derived 
from lands and other sources and annexed to various hereditary 
village and other offices in the Revenue and Police Departments 
to purposes other than those for which they were originally design- 
ed ; and in order to sqpure the due peformance of the services, 
to prevent any separation of ihe emoluments from the offices. With 
à view to accomplish this object the adjudication of all claims to 
such emoluments is confined to the Revenue anthorities subject to 
the ultimate control of the Government. 

This passage from the judgment of the Court in Basappa v, 
Venkatappa! is applicable to the present Act,the successor of Regu- 
lation VI of 1831,and it appears to me that the object of the Legis- 
lature might in some cases be defeated if the adjudication be not 
confined to the Revenue Courts in cases in which the inam is 
undoubtedly land, 

It is, I think, clear that the Board of Revenue and the Govern- 
ment have not interpreted this proviso as taking from the Collector 
the power to decree ejectment, for the rules framed under S. 20 
provide for delivery of possession in execution of a decree of a Col- 
lector by 8 warrant issued by him. (Board's Standing Orders. 
Edition of 1905, Vol. i. App. III, p. 498), and when jurisdiction is 
given to the Revenue Court it is by B. 2* taken from the Civil 
Courts, The Act does not seem to contemplate concurrent jurisdic« 
tions. I am unable then to find anything to exclude the present 
suit from the jurisdiction of the Revenue Courts, provided that it is 
grounded on a claim for emoluments within the meaning of S. 21. 
It has been contended before us that this is not go, and that S. 21 
must be confined to suits in which the subject-matter is admitted to 
be the emoluments—and reliance was placed on the decision in the 
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case of Ravathu Koundan v. Muthu Kounden!, a decision.under Re- 


gulation VI of 1831—as showing that when there is a denial that, 


the subject-matter of the suit is emoluments, the Civil Court has 
jurisdiction tu determine the question. 


That was not a claim to recover emoluments, and so is clearly 
distinguishable from the present case. The present suit is a claim 
for emoluments, and as such prima factelwithin the jurisdiction of 
the Collector, and, in my opinion, it is for the Collector to deter- 
mine in such a suit whether what is claimed is emolument or not. 


To refer again to the proviso to S. 21, if the Legislature had 
intended to give the Civil Court jurisdiction in a case like that 
before us, what could be easier than to declare that intention in that 
proviso by enacting that recourse may be had to the Civil Courts 
in cases in which the defendant alleges that ‘what is sued for is not 
the emolument, as well as in cases in which he alleges that no 
emolument appertains to the office. 


The suit is prima facie within the provision of S. 21, and is not 
within the exception. I see nothing in reason or authority which 
should take it out of those provisions. 


I would, therefore, allow the appeal. 


lf the effect of this be that the plaintiff looses his land, that is 
due to the fact that the Board of Revenue has, as was pointed out 
by Moore, J., mistaken the position, and instead of giving a decree 
for the land wiih it might have given, has given a decree for the 
assessment only, 


In the circumstances of this case, I would direct that each 
party pay his own costs throughout, 


Benson, J. :—I corcur in the conclusions arrived at by my 
learned. brothers. 


1. L L. R, 18 M. 41. 
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and Mr. Ji ustice Moore. s 


Govindammal ' "ape  Appellant* (Bed 
v. Defendant). 
Gopalachariar, minor, by next fiiend Respondents (8rd PIF, 
Vedantachariar and another. ——— "^ and transferee from 
l (Plaintif). > 
Transfer of Poa Act, 8 54 — Bale — Prise not paid—Bffect of non-payment— Vendors 
‘and Purchasers. - MER . - d 


Transfer of ownership of land by sale is offected-on the execution and -registra- 
tion of the conveyance even though the price be not paid. The remedy of the vendor 
lies: in suing for the Poenau money. 


Whether the vendor Was competent to bring & suit to set aside the sale 
or not, a subsequent purchaser of the lands from him cannot maintain such a snit. 


Second appeal from the decree of the Subordinate Judge’ B 
Court of Tanjore in A. S. No. 64 of 1902 presented against the 
decree of the Court of the District Munsif of Mannargudi in 
O. S. No. 177 of 1900. 

T. V. Seshagiri Acyar, for appellant. 

BS. Gopalasawams Atyangar, for respondent. 

The Court delivered the following 


J UDGMEN T :—The facts are simple. The 1st defendant sold 


‘the land which forms the subject-matter of this suit to the 3rd 


defendant on the 21st November 1899 under Exhibit I, a registered 
document, and subsequently executed Exhibit A on the 18th 
January 1900 by which he purported to-sell the same land to the 
Ist plaintiff. The 8rd defendant was duly put in possession of the 
land. . Both the lower Courts have found that at the time that 
"Ekhibit I was drawn up, ‘a price was fixed for the land and that the 
8rd defendant promised to pay this sum at the' time of registra- 
tion, but that as a matter of fact he has paid nothing. The lower 
Courts have given the plaintiff a decree for the recovery of the land 
from the 2nd defendant, We are of opinion that this decision 
cannot be upheld. It is clear that under the provisions of S. 54 of 
the Transfer of Property Act, there was a valid sale of tho land to 








* 8. A. No. 1588 of 1903, ` nos 6th January 1905. 
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the 8rd defendant under Exhibit I and this sale deed was registered Govindam- 
mal , 


as then required. All the reported decisions are to the effect that 
such a sale is a completed transaction notwithstanding that the 
price agreed upon at the time of execution has never been paid. 
Reference may be made inter alia to the decision in Tatia v. 
Babaji! and Sagojyi v. Namdev*. It is urged that a suit would 
lie to :set aside Exhibit I; but it is unnecessary to consider 
whether tbis,is a valid contention as itis certain that the only 
person who could bring such a suit is the lst defendant. The 1st 
. defendant could no doubt bring asuit against the 3rd defendant 
for payment of the price fixed for the land, but it must be held 
. that the plaintiffs have no remedy whatever as against the 3rd 
defendant. 


We set aside the decrees of the lower*Courts and dismiss this 
suit. The respondents will pay the costs of the appellant through- 
out. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Wallis. 


Bheema......... eren 9nd accused in Cal. C. No. 10 of 1906 
on the file of the Addl, Sessions Judge 
of the Vizagapatam Agency Division." 


Criminal Procedure Code, S. 315— Commitment to the Sessions on a charge.of theft in a 
butlding—Jurisdiction of Sessions Judge to refer back a committed case to the Magis- 
trate for trial. 


Once a commitment is made to the Sessions by a competent Magistrate, the 
commitment can be quashed only by the High Court: and it is not open to the 
Sessions Judge to re-direct the case and order the Magistrate to try the cago himself. 
Though an offence is not one triable exclusively by the Sessions, there is: nothing to 
prevent a Sessions Court from trying ® person accused of such. offence and duly 

committed to ib for trial. 


The Ag. Public Prosecutor (C. Sankaran Nair) on behalf of 


' the Crown. P 
. zs " E] 

* Gr. B.C. No. 468 of 1906 and Cr. R. P.-No. 20 of L806.. 26th, October 1906. 

1. I. L.. E,, 22 B. 176 (per Farran, C. J., at page 183), ,2, I.L ' E. ,29, B , 526, 


Bheema. 
In re. 
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The Court made the following 


ORDER :—There is no appeal by the 2nd accused, but we ob- 
serve that the Sessions Judge is wrong in stating that that accused 
was not liable by him on a charge of theft in a building. 


That offence, it is true, is not triable exclusively by a Court of 
Session, but there is nothing to prevent a Sessions Court from try- 
Ing a person accused of such an offence and duly committed to it 
for trial. 


In this case the committal was duly made by a competent 
Magistrate, and such committal can be set aside only by the High 
Court under S. 215 of the Criminal Procedure Code. The Sessions 
Judge had no power to sei it aside and direct the Magistrate to 
try the case himself. ° 


We, therefore, set aside the order of the Sessions Judge in re“ 


gard to the 2nd accused Bheema, and we set aside all proceedings 


taken in pursuance of that order and direct the Sessions J udge to 
restore the case to his file, as against this accused and to deal with 
it according to law. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller. 


Venkappachari im s ... Petitioner* (Plain- 
tiff). 
v. 
Manjunatha Kamti and others ... Respondents (Defen- 
danta). 


Civil Procedure Code, Ss. 12, 18, 688—" Shall not try” — Revision—Practice—Dismissal 
of suit correct though ground erroneous, 


* 

The procedure under both Ss. 13 and 13 of the Civil Procedure Code is the 
same ; &nd where & second guit is instituted for the same relief, such that the matter 
in issue in it is also directly and substantially in igsuein a previonsly instituted suit 
between the same parties, the proper procedure is to digmiss the second suit and 
not merely to stay it pending the decision of the earlier suit. 


The second suit which was instituted in the Munsi?’s Court, while the first had 
been instituted in the Subordinate J udge’s Court. The second suit was transferred 
to the Court of the Subordinate J nudge, and tho Sub-Judge dismissed both of them 


* C. R. P. No, 281 of 1906, 22nd October 1900. 
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together on the merits. On appeal the Distriot Judge held that S. 12, O. P. C., was 
a bar to the second suit and treated the whole proceeding before the Subordinate 
Judge as a nullity and dismissed the appeal. j 


Held, that tho District Judge had jurisdiction to hear the appeal against the 
decision of the Subordinate Judge and should have done so. 


Inasmuch as the dismissal of the appeal by the District Judge was, in 
substance, correct, though he had proceeded on a wrong ground, His Lordship 
refused to interfere in revision. : 


Petition under S. 622 of the Civil Procedure Code, praying 
the High Court to revise the judgment of the District Court of 
South Canara, in A. S. No. 175 of 1904 (O. S. No. 105 of 1903 on 
the file of the Subordinate Judge’s Court of South Canara). 


P. C. Lobo and K. P. Madhava Rao, for appellant. 
C. Ramachandra Row Saheb, for respondent. 
The Court delivered the following 


JUDGMENT :—In July 1900 a suit was instituted for the 
winding up cf the affairs of a ‘ Subhodaya fund’ or mutual aid 
association, and the appellant who was a subscriber to the fand, 
became a party to that suit by virtue of a permission given by 
the Court under S. 30 of the C. P. C., to the plaintiffs on the 
record to sue on behalf of all the subscribers. 


While that suit was pending in the Subordinate Judge's 
Court, the appellant instituted a suit against the same defendants 
in the District Munsif's Court, which suit the District Munsif found 
to be for the same relief which was prayed in the suit before the 
Subordinate Judge and so to be barred by S. 12 of the Code of 
Civil Procedure. He stayed proceedings and did not dismiss the 
suit, Subsequently the suit as stayed was moved into the Subordi- 
nate Judge’s Court and dismissed by him along with the earlier 
suit on a preliminary point. The plaintiff appealed to the District 
Judge who has dismissed the appeal on the ground that it could 
not lie because the Subordinate Judge had no jurisdiction to try 
the suit which was barred by S. 12 of the Civil Procedure Code. 
He apparently treated the proceedings in the Subordinate Judge’s 
Court as a nullity so far as they related to the suit in question. 


I think he was wrong. As was pointed out by Mahamood, J. 
in Bal Kishen v. Kishan Lal! 8, 12 of the Civil Procedure Code, 


l1 I, L. B, ll A at p. 16, 


Venkappa- 
chari 


Ve 
Manjunatha, 


Venkappa- 
-chari 


9 v. 
Manjunatha. 
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is in some respects similar in principle to S. 18. . Both are aimed 
against superfluous suits. The prohibitory words in both, too, are 
practically the same—‘No Court shall try,’ ‘the Court shall not try’ 
and I am unable to accept the appellant’s contention that the bar 
enacted in S. 12 is mer ely by way of & stay of proceedings pending 
the decision of theearlier suit. To do so would be to read into the 
section words which are not there. The second suit is as super- 
fluous and, is as objectionable. as a suit to reopen a res judicata. 
The procedure under both sections then ought to be the same and 
the District Munaif ought to have dismissed the suit before him 
as barred by S. 12, just as he would doubtless ` have done had he 
found that it was barred by the .more familiar provision of 
S. 18. ES 


He did not do so,*but kept the suit pending and then ib was 
moved into the Subordinate Judge's Court and dismissed by him. 
The District Judge had jurisdiction to hear the apres against 
that decision and should have done so. 


But the District Judge agreed with the District Munsif that 
the suit was barred by S. 12 and I have not been shewn that they 
were wrong. 


The District, Judge should therefore have dismissed the 
appeal end he has done so though on & wrong ground. 


" In these circumstances as the right result has been arrived at 
though by the wrong road, I should not interfere in revision, The 
District Judge has pointed out to the petitioner a way to get his 
appeal against the Subordinate Judge’s decision heard, but the 
petitionor has not chosen so far to avail himself of that suggestion. 


I DIIS the petition with costs. 


- ^ 


- PART. XI. | THE MADRAS LAW JOURNAL’ REPORTS. ‘529 


‘IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 
: RT "Present :—Mr. J ustice Benson. l o 


Mutkioh Pillai E .. Petitioner* a st accused). 


"rone Procedure Code, Ss. 436, 429, 215—Sessions Judge's power to order commit- 
menit—Revisional powers df High Couri—Practice. 


A 


- 


Where a Sessions Judge acting under 8. 480,0riminal Procedure Code, orders the 
commitment of a person discharged, it is open to the High Court to consider whether 
the Sessions Judge has or has not exercised & proper judicial discretion under S. 436 
of the Code in getting aside the Magistrate’s order of disoharge, and for this purpose 
the High Court may consider the facts as well as the questions of law involved in 
the case; But the High Court will only interfere with the Sessions Judge's order 
where it is manifest that the Sessions Judge's order was improper, as, for instance, 


where there was no evidence to prove the offence charged or where it is clear that 
the Court would not act on the evidence. 


-8, 315 refers only to a commitment actually madp. 


Petition under.Ss. 485 and 489 of the C. P. C., praying the 
High `t to revise the order of the Sessions Court of Madura 
Division a '. R. P. No. 8 of 1906 setting aside the order of 
discharge of the Sub-Divisional Ist Class Magistrate, Madura 
Division, in Register Case No. 2 of 1906. | 


„A. S. Cowdell and K. N. Aiya, for petitioner. 


~ 


The Ag. Public Prosecutor (C. Sankaran Nair), for the Crown, 
The Court passed the following 


ORDER :—The Public Prosecutor argues that S, 215 of the 
Code of Criminal Procedure indicates that the H igh Court ought not 
to interfere with a Sessions Judge’s order directing a commitment 
to be made, except on a point of law. That section refers only to 
a commitment actually made and there is the direct authority of 
the case of -Pirtht Chand Lal v. Sampatia’ against the 
contention of the Public Prosecutor; and the observations in Queen 
Empress v. Balasinnatampi* and in Hari Dass Sanyal v. Saritulla® 
support the review in Pirthi Chand Lal v. Sampatial, 


I have.no doubt that it is open to the High Court to consider 
whether the Sessions Judge has or has not exercised a proper 
judicial discretion under S. 486 of the Criminal Procedure Code 
-in setting aside a Magistrate’s order of discharge, and that for this 
purpose the High Court may consider the facts as well as the 


- -* Or, R. O. No. 186 of 1906, Cr, R, P. No, OP D: 


27th September 1906, 
1. d C; WIN N.«827.: 


TL, B, 14 M. 888., 
3, I, L. By 15 C, eai, 


580 THE MADRAS LAW JOURNAL REPORTS. [ YOL. XVI. 


". A questions of law involved. Though the High Court has this power, 
Bilei. I need hardly say that it will only exercise it where it is manifest 
Inre — that the Sessions Judge’s order is improper, as for instance, where 
there is no evidence jo prove the offence charged or where it is 
clear that the Court would not act on the evidence. 


In the present case the facts have been fully argued before 
me by Mr.Cowdell for the petitioner and by the Public Prosecutor, 
and I find that there is the direct evidence of three witnesses, vig., 
by the complainant, the 5th and 7th prosecution witnesses that 
Exhibit A is a forgery and that there are circumstances referred to 
by the Sessions Judge which may be considered to support the 
charge. On the other hand, there are several considerations re- 
ferred to by the Magistrate who held the preliminary enquiry which 
make it impossible thas the charge is true. But the ultimate 
question is whether the direct evidence of the three prosecution 
witnesses who speak directly to the alleged forgery is true or 
false. 

The offence alleged being a grave one, and as such, triabla 
under the scheme of the Code only by a Court of Sessions, it is 
desirable that the truth of the evidence of these witnesses, and 
the value to be attached to the counter considerations urged by 
the Magistrate should be tested and weighed by a superior Court 
by the aid of assessors and with the advantage of hearing the 
witnesses give their evidence in the presence of the Court. 

For these reasons, I must decline to set aside the order of 


the Sessions Judge. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Wallis. 


The King Emperor sid .. "Appellant.* 
: v. 
D. Samuel and others us ... Accuged. 


The Public Penal Oode, B. 343— Wrongful confinement ——Confinement by Nasir of judgment-debtors 
Eroseonton — Nazir's right and liabilities. 
Bamuel. In the present state of the law in India, an arresting officer (Amin) who con- 
fines the jadgment-debtor in the decree-holder’s house while waiting .to produce him 
before the Court is not guilty of wrongful confinement. 


# Or, Appeal No. 248 of 1900, 20th September 1906, 
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A- warrant was issued on the 15th April 1905 addressed to the Nazir, directing 
him to arrest the judgment-debtor and to bring him before the Court with all 
convenient speed. The warrant was made returnable on or before the 14th Jute 
1905. The Nazir entrusted the warrant to the Amin and the Amin arrested the 
judgment-debtor at 9 A.X. on the 22nd of April, daring jhe Easter holidays. The 


Court opened after the holidays, only on the 25th April. The Nazir was found to, 


have taken the judgment-debtor to the decree holder’s house and confined him there 
from 9 A.M. to 7-80 ».x. on the 22nd and again from 10 rx. to 6 a.m. on the following 
morning, when he waa taken before the Nazir. 


Held :— (1) that the Nazir was not guilty of any offence under S. 342 of the 
Penal Code ; 


(2) that the legal duty of the Nazir was to produce the judgment- 
debtor at the next sitting of the Court and in the meantime he was responsible for 
his safe custody and liable among other things toa suit by the decree holder if ho 
allowed the judgment-debtor to escape ; and cousequently, in the absence of any rule 
of law prescribing his powers, he can confine the judgment debtor in any manner 
he chooses, and is not bound to keep him in what is called “ free oustody.”. 


 Appear-asder S. 417 of the Code of Criminal Procedure 
against the judgment of acquittal passed on the acoused in A. Nos, 
112 and 118 of 1905 by the Sub-Divisional Magistrate of Melur 
Division O. C. No. 590 of 1905 on the file of the Stationary Second 
Class Magistrate's Court of Madura Town. 


P. R. Sundara diyar for Ist accused, 
P. S. Sivaswami Aiyar for the 2nd and 8rd accused. 
The Court delivered the following 


JUDGMENT :—This is an appeal against the judgment of the 
Sub-Divisional Magistrate of Melur acquitting the accused and 
reversing the judgment of the 2nd Class Magistrate of Madura 
Town who had convicted the accused under 8. 842, indian Penal 
Code, of wrongfully confining the complainant, a judgment-debtor 
arrested in execution, in the decree holder’s house. The first accus- 
ed, an Amin of the District Court, had been entrusted by the 
Nazir according to the usual practice with the execution of the 
warrant for the complainant’s arrest. The second accused is the 
decree holder’s brother and the 3rd accused is the decree holder’s 
son, and they were included in the charge as having helped the 
first accused to confine the complainant in the decree holder’s house. 
Assuming that he did what we have to consider is whether it was 


wrongful within the moaning of 8,942, Indian Penal Code. The 


F 
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main question is*was it authorized by theterms of the warrant ? 
The warrant which was issued on 15th April 1905 and addressed to 
the Nazir directed him to arrest the complainant and to bring him 
before the Court with all convenient speed, and was made return- 
able on or before 14th June with an endorsement shewing the 
date of the execution or why it had not been executed. It appears 
to have been handed to the 1st accused on the date of issue and 
pursuant to it he arrested the complainant on Saturday, April 
22nd, at 9 a. x. This was during the Easter holidays when the 
Court was not sitting and the 1st accused is found to have taken 
the complainant to the decree holder’s house and to have confined 
him there until 7-80 on the same evening when he was taken ont, 
and again from 10 p. x. the same night until 6 (a. x.) on the 
following morning, when he was again taken ont. This time he 
was not taken back, but’was taken before the Nazir who apparently 
allowed him to go to his own house in the custody of two peons and 
he was only produced before the Court when it sat again on Tues- 
day, April 25th. In our opinion the Ist accused cannot be said to 
have been guilty of wrongful confinement in confining the complai- 
nant in the decree-holder’s house, The arrest on Saturday the 
22nd was admittedly lawful and the execution of the warrant could 
only be completed by bringing the complainant before the Court 
when it next sat on Tuesday the 25th. 


We are unable to accept the contention that the direction in 
the warrant to bring the accused before the Court with all conve- 
nient speed made it his duty to take the complainant to the Court 
building or to the Judge of the Court at his private residence or 
wherever he might happen to be or to take him before the Nazir. 
We think that under the warrant the legal duty of the first accus- 
ed was to produce the complainant at the next sitting of the 
Court, and that in the meantime he was responsible for his safe 
custody and liable among other things to asuit by the decree- 
holder if he allowed the complainant to escape, Under the circum- 
stances he was necessarily empowered to confine the complainant 
in the interval and the law does not prescribe where he should be 
confined or prohibit confinement in the decree-holder’s house, In 
many cases the arresting officer is content to accompany the judge- 
ment debtor to his own house and to keep him in what has been 
called ‘in free custody’ but he is under no obligation to do go. 
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In England the statute law imposes certain restrictions upon _ King 
the gheriff's officer as to the places where persons under arrest may 
be confined (see now S. 14 of the Sheriff's Act, 1887) ; but there are 
no such provisions in this country. If the grresting officer exer- - 
cises his powers harshly or objectionably he can be dealt with 
administratively or the law can be altered, but in the present state 
of the law an arresting officer who confines a judgment debtor in 
the decree-holder’s house whilst waitmg to produce him before 
the Court is not guilty of wrongful confinement. 


It has been argued before us that confinement in itself lawful 
may be attended with such oppression as to render it wrongful 
within the meaning of S. 342, Indian Penal Code, but it is unneces- 
sary to consider this question as nothing that could possibly have 
that effect is alleged or proved here. e 


The appeal is dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Benson and Mr. Justice Wallis. 


Arunachella Chettiar vee ns .. Appellant* 
(Plaintif). 
v. 
Ramiah Naidu and obhers ... T .. Respondents 
(Defend- 
anis 1,2 
and 4). 
* Transfer of Property Act, 8. 108—" Hepiring with the end of a month of the tenancy"— Arunachella 
Monthly tenancy— Noticfto quit —Presunption— Renewal of tenancy. vee 
Where the entry is made by the lessee in the middle of the month but rent is Rapiah 


payable at the end of the calender month, the reasonable inference is that the parties 
intended that the monthly tenanoy should coincide with the calendar month, it being 
perfectly open to the parties to agree that the monthly period of tenancy should be 
reckoned not from the date of lease or entry, but from another date. 

` A lense was given on the 18th of a month. The rent was made payable on the 
30th :—Held, that a fifteen days’ notice to quit expiring with the end of the 
calendar month was a good notice. 

* B, A. 567 of 1904. áth Beptember 1906. 
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Obiter :— Where the interest of the lessor determines altogether and the title 
passes to the remainderman and the lessee goes on holding under the remaind erman, 
although in law a new tenancy is created, yet in giving notice to quit, the commence. 
ment of the former tenancy must be looked to. 


The same rule applies “with greater effect to the caso where parties, standing 
already in the position of lessor end lessee, enter into a fresh agreement, determin- 
ing the previous tenancy thereby. 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 657 of 03 presented against the decree of 
the Court of the District Munsif of Tiruvalur in O. S. No. 356 of 
1901. 

P. HR. Sundara Aiyar for appellant. 

V. Krishnaswami Aiyar and T. V.: Gopalaswami Mudaliar 
for Ist respondent. 

The Court delivered the following 

JUDGMENT :—In this case the lower Courts have T 
& suit in ejectment by the lessor, the trustee of a temple—against 
the lessee on the ground that the notice to quit was bad. The 
agreement between the parties, Exhibit A, does not contain any 
provision as to notice to quit, but under 8.106, Transfer of Pro- 
porty Act, in the case of monthly tenancies such as this ihe 
fenantis entitled to fifteen days’ notice expiring with the end 
of a month of the tenancy. Bradley v. Atkinson’. In the present 
caso due notice was given if the monthly tenancy be regarded 
as ending on the 30th of each month, the date on which the 
monthly rent was payable under Exhibit A, but not if the ten- 
ancy is to be regarded as beginning on 18th of the month, the 
date of the Exhibit A. It was perfectly open to the parties to 
agree that the monthly period of tenancy should be reckoned not 
from the 18th July the date of the lease, but from another date 
and all the Oourt has to do is to ascertain whether such was the 
intention of the parties, Doe dem Holcombee. Johnson*. Doe dem 
Savage v. Stapleton?. Doe dem King v. Grafton‘. Sandill v. 
Franklin®. Sidebotham v. Holland*. In all these cases except 
the last although the lease was dated in the middle of a quarter 
and the tenant entered on, and was liable to pay from, such date, 
the fact that the quarterly rent was payable not on dates calcula- 
ted from the date of the lease but on the usual quarter days, was 

1. I L. R.,7 A. 899. 4. 18 Q. B. 490. 


3. 6 Esp. 10; 9 R. R. 800. 5. L, R. 100. P. 377. 
3. 30. & P, 276. 6. 1896, I; Q, B. 878. 
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held to show the intention of the parties that, for determining 
when the tenancy was to expire, the tenancy should be deemed to 
commence not from the lease but irom the next quarter day, and 
that notice to quit must be given accordingly. The usual practice 
being to adhere to the customary quarterdates in yearly or quarterly 
tenancies, it was held that where there was an entry in the middle 
of one of the customary quarters and payment of rent from the 
date of entry, but the parties agreed that the rent should be pay- 
able on the customary quarter days, this showed an intention to 
adhere to the usual practice, and notices to quit expiring on 
one of the usual quarter days were accordingly held good. In 
Sidebotham v. Holland! the same conclusion would have been come 


Arunachella 
Chettiar 


Bamidh 
Naidu. 
a 


to but for the fact that the express provision that the tenant . 


should hold as tenant from year to year commencing from the date 
of tho lease made it in the opinion of the Court impossible to hold 
that the tenancy was to be treated for any purpose as commencing 
on a later day. In this country the practice of letting this sort of im- 
moveable property on monthly tenancies is so widespread as to 
warrant the legislature in raising a presumption in favour of 
monthly tenancies by S. 106, Transfer of Property Act. Itis also 
a widespread practice to make the monthly letting coincide with the 
calendar month. When then we find an entry takes place in the 
middle of a calendar month and rent is payable from the date of 
entry, but the parties agree that the rent should be payable at the 
end of the calendar month, we think the reasonable inference is 
that they intended that the monthly tenancy should coincide’ with 
the calendar month. In this case the monthly rent for each calen- 
dar month is made, payable on the 30th of such month, and we 
think that the fifteen days’ notice to quit given by the lessor with 
reference to this date, and not to the 13th of the month, the date 
of the lease, is good *nless there is something in the written con- 
tract, Exhibit A, as there was in the agreement in Sidebotham v. 
Holland’, which precludes us from giving effect to what we believe 
to have been the intention of the parties. In our opinion, there is 
nothing ; and on the other hand the facts recited in Exhibit A are 
opposed to the inference that it was intended that the monthly 
tenancy should be deemed to commence from the date of Exhibit 
A. According to the recitals the premises in question had been 


— € 





1. 1896 I, Q. B. 878. 
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perc taken on lease ‘by the father of the executant from the former 


v. 
Pamiah 
Naidu. 
— 


trustee of the temple to which the properties belonged, and both 
father and son had paid rent for it to the former trustee, The son 
should of course haye gone on paying rent to the new trusteo, but 
he had apparently not done so and the agreement acknowledges 
payment by him to the new trustee of Rs, 15 for arrears due on the 
date of Hxhibit A, representing more than 21 months’ arrears at 
the date of the agreement the 13th July 1889, It is then provided 
that from this date the tenant shall pay the new trustee the stipu- 
lated rent on the 80th of each month. Exhibit A thus partakes of 
the nature of an attornment by the tenant under the old lease to the 
new trustee although it may go further and constitute an &ccept- 
ance of a new lease determining the previous tenancy. Even if 
exhibit A creates in Jaw a new tenancy between the parties that 
would not give rise to the inference that it was intended to alter 
the date on which the tenancy was to be deemed to commence and 
it has been held in analogous cases that where the interest of the 
lessor determines alogether and the title passes to the remainderman, 
and the lessee goes on holding under the remainderman, although 
in law a new tenancy is created, yet in giving notice to quit the 
commencement of the former tenancy must be looked to. Kelly v- 
Paterson’. It is even more unlikely that the parties to Exhibit A 
who already stood to one another in the relation of lessor to 
lessee should have intended by Exhibit A to create anew tenancy 
beginning for such purposes as notice to quit on the date of Exhi- 
bit A. 


We are accordingly of opinion that the notice to quit given 
by the plaintiff in this case was good and wé reverse the decision 
of the lower Court with costs in this and the lower Courts and 
remit the case to the District Munsif to be disposed of according 
to law or the other issues. ° 


L LL.B, 90,P. 182, 


PART XI.] THE MADRAS LAW JOURNAL REPORTS. 587 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Wallis, : 


Kesavaloo Naidu... es .. Appellant*  (Peti- 
l v. * — liner). 
Murugappa Mudali and another .. Respondent (Coun- 


ter petstroners). 
Companies Act, S. 189—Appeal from order refusing to make suspension order—Liqut- 
dators, position of— Delegation of powers. 

An appeal lies from any order or decision made by the Court in the matter of 
the winding up of a company, whether the winding up be compulsory, voluntary or 
under supervision. 

An appeal lies from an order under S. 191 refusing to make & supervision order. 

Tho liquidators appointed by a company under B. 177(5) for the purpose of 
winding up the affairs of the company in voluntary liqnidation and distributing its 
asgots are bound to pay the debis of the company apd to adjust the rights of the 
contributors among themselves and sre not competent to delegate those duties to 
others. Once appointed, they could not be removed by the cumpany, but can be 
removed only by the court under 8 185, on due cause shown. 

In the discharge of their duties, the liquidators are not gubjeot to the control 
of the company except in so far as the sanction of an extraordinary resolution of 
the company is required in the case of arrangements with the creditors or debtors of 
the company made by the liquidators under the supervision of the court ino 
voluntary winding up. 

But where the petitioner, one of the liquidators, objected to the appointment of 
new liquidators and the objection was overruled by the court and there was no 
appeal from the order’ :— 

Held that the appointment of the new liquidators must be taken to have been 
properly made. 

The busineas of the new liquidators, when appointed by the court, is to take 
up the winding up at the point where the old liqnidators had left off and not to 
onll a meeting of the Company to consider what fresh step should be taken in the 
matter of the winding up. 

It is not competent to the general meeting of the company to give any direotions 
to the liquidators. 

Appeal from the order of the District Oourt of Chingleput, 
in O, P, No. 110 of 05. 

P. 8. Sivaswami Aiyar for appellant. 

B. Panchapagesa Sastri aud V. Sankaranayana Basé for 
respondent. 

The Court delivered the following 

JUDGMENT :—This is an appeal from an order of the 


District Judze rejecting a petition presented under S. 189 of the 


— 

















- * A. A. O. 174 of 05. 28th August 1008. 


Keaavaloo 
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Indian Companies Act by a creditor of a company now in voluntary 
liquidation praying that the winding up may be continued under 
the supervision of the Court. A preliminary objection has been 
taken that under S. 169 appeals only lie from orders or decisions 
made or given in the matter of the winding up of a Company by 
the Court, and that an order refusing to make a supervision order 
under B. 191 is not an order made in the matter of the winding 
upof the Company by the Court. We are, however, of opinion 
that this construction of the section is erroneous, and that an 
appeal is given from any order or decision made by the Court in 
the matter of the winding up of à Company whether the winding 
up be compulsory, voluntary or under supervision. The language of 
the first part of S. 169 is taken from S. 124 of the Companies 
Act of 1862, substituting the words * by the Court," for “ by any 
Court having jurisdiction under this Act.” The right of appeal 
conferred by S. 124 clearly oxtends to all orders or decisions in 
the matter of the winding up of a Company and the substitution of 
the more compendious words “ by the Court" was nob in our 
opinion intended to cut down the right of appeal to cases in which 
a company is being wound up compulsorily by the Court. We 
may further observe that the scope of the other sections in this 
part of the Act beginning with B. 166 is general, and that there 
does not seem to be any reason why the legislature should have 
denied to restrict appeals in the manner contended for. 


Coming now to the merits, it is necessary to recapitulate 
briefly the exceedingly irregular proceedings in the voluntary 
winding up which have led to this appeal. The present petitioner 
was one of the two liquidators originally appointed in 1900 and 
acted for some years in the winding up with his colleague. They 
then quarrelled and eventually in 1904 referred the matter in 
dispute between them to two arbitrators. The terms of the 
reference are disputed and it is unnecessary to determine them. 
The arbitrators then took on themselves to make final arrange- 
ments for the winding up of the company and purported to remove 
the old liquidators and appoint the present counter-petitioners as 
liquidators and their proceedings are said to have been approved 
first at a meeting of the Directors in June 1904 and then bya 
general meeting of the company in August Ist, 1904. In our opinion 
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all these proceedings of the arbitrators, the direttors and the com- 
pany were uliravires and illegal. The original liquidators were 
appointed by the company as required by S. 177 (b) for the purpose 
of winding up the affairs of the company and distributing its assets 
and were bound [S. 177 (2)] to pay the debts of the company 
and to adjust the rights of the contributors among themselves. 
These statutory duties they could not delegate to arbitrators oF 


any one else. Once appointed they could not be removed by thig 


company but only by the Court under.8. 185 on due cause shown! 
In the discharge of their duties they were not subject to the control 
of the company exceptin so far asthe sanction of an extraordinary 
resolution of the company is required in the case of arrangements 
with the creditors or debtors of the company made by the 
liquidators under the supervision of the Court in a voluntary 
winding up under Ss. 201 and 202 as to which there is no question 
hore. Under these circumstances the proceedings of the arbitrators, 
directors and the Company were ultra vires and illegal, and the 
Registrar of Joint stock Companies was well warranted in refusing 
to recognise their proceedings or the new liquidators appointed by 
them, The new liquidators thereupon presented a petition to the 
Court dated the 19th September 1904 praying that the winding up 
might be completed under the supervision of the Court and that 
they might be appointed or confirmed as liquidators. The present 
petitioner presented a counter petition dated the 2nd December 
1904 questioning the validity of all that had been done since the 
appointment of the arbitrators including the appointment of the 
new liquidators, and the Oourt, after convening a meeting to ascer- 
tain the wishes of the shareholders and creditors refused to make a 
supervision order, but confirmed the new liquidators. The petitioner 
did not appeal from this order, and he does not in his petition 
question the validity of the appointment of the new liquidators. 
We therefore think that it must be taken to have been properly made 
by the Court under S. 183. Assuming, however, that the new 
liquidators, the respondents here, were validly appointed, the petiti- 
oner contends that their subsequent action has been prejudicial to 
his rights as a creditor and has been such as call for the passing of 
a supervision order. On their appointment by the Court the new 
liquidators were bound to take up the winding up atthe point 


C 
* 
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where the old liquidators had left off ignoring all that the arbitra. 
torg had done ultravires. It appears, however, from the counter 
petition filed by the new liquidators in the present caze that they 
entirely misconceived their duties and instead. of proceeding to 
deal.themselves with the questions arising in the winding up they 
called a meeting of the company to consider what further steps 
should be taken in the matter of winding up. The general meeting, 
“hoy state, was dead against re-opening the arrangements made by. 


the directors ‘and confirmed by a general meeting of the company, .. 
referring apparently to the meetings held ia June and August ` 
1904; and they are, therefore, unable to yield to the selfish ` 


request of the petitioner that his case should be re-opened. 


The proceedings of the arbitrators, directors and the general 
meeting in 1904, were, as*already pointed out, illegal and ult» avires 
and cannot be relied on by the present liquidators as a reason for 
refusing to deal with the present petitioner’s claim as a creditor 
on its legal merits and the District Judge was wrong in refusing 
the present petition for a supervision order on the ground that the 
proceedings of the arbitrators had been approved by a general 
meeting, as the general meeting had no legal competency in the 
matter without expressing any opinion as to the petitioner’s claim, 
We think that the refusal of the liquidators to consider it and deal 
with it on the merits coupled with the greatirregularities and dis 
regard of statutory provisions which have characterized this 
voluntary winding up made it desirable that a Supervision order 
should be made and we reverse the order of the lower Court and 
direct that the winding up ofthe. ‘company shall be continued under 
the supervision of the Court. We accordingly allow the appeal 
with costs but as the new liquidators in the action which they took 
were guided by the wishes of the company we direct that the 
appellant/'s and respondents costs in both courts be paid out of 
the company's funds; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Miller. 


Ramaswamy Aiyar and another is Appellants* 
(Plaintiffs). 

v. 
Muthuswanyy Aiyar a Respondent. 


. | (Defendant). re 
Limitation Act, Art. 49.—'* When the property is wrongfully laken."—Paddy Aiyar 
taken by Police on defendant's complaint—Delivery tô defendant after trial. M ea: 
Where on the defendant’s complaint, plaintiffs’ paddy was taken by the mi Aiyar. 
Police, and after the termination of the trial instituted on the defendant’s 
complaint, the paddy was handed over by the order of the Magistrate to the 
defendant, a suit by the plaintiffs for return of the paddy, if brought within 


three years from the date of delivery to the defendant, is within time. 


The defendant complained of theft against plaintiffs. In consequence of 
the complaint, plaintiffs’ paddy was seized undera warrant by the Magis- 
trate, aud on the termination of the trial, the paddy was delivered to the 
defendant. 

Held—That the cause of action for the suit by the plaintiffs against the 
defendant to recover the paddy, or for compensation for wrongful conversion, 
arose on the date of the delivery. 

Possession of the Magistrate was possession on behalf of the true owner. 

Rajah of Venkatagiri v. lsa&apalli Subbiah? followed. 


Second appeal from the decree of the District Court of 
Tanjore in A. S. Nos. 210 and 3240f 1903 presented against the 
decree of the Subordinate Judge’s Court of Negapatam in O. S. 


No. 4 of 1902. . 
T. R. Ramachandra Atyar and T. R. Krishnaswams Aryar for 
appellants. 


P. S. S1oaswant Atyar for respondent. 





* S. A. 282 of 1904. 15th August 1906. 
1 I. L-R. 26 M. 410. 


A 
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The Court delivered the following 
Abus e JUDGMENT :—The facts of this case are as follows: 35 


Muthuswa. Kalams of paddy were in the first plaintiff's house ; on a complaint 

mi Atyar. by the defendant that, paddy was taken by the Police, and, after the 
termination of the trial instituted on the defendant's complaint, 
was handed over by the order of the Magistrate to the defendant, 
the Magistrate being of opinion that it belonged to him and not to 
the first plaintiff. The present suit brought within 3 years from 
the date of such delivery to the defendant is clearly within time. 
The possession by the defendant of the property, after delivery by 
the Magistrate to him, was in point of law wrongful, it being found 
now that the paddy belonged to the plaintiff. In this case time 
runs under Article 49 of the Limitation Act for three years from 
the date when the property is wrongfully taken. This suit was 
brought within the three years prescribed. Muduirapa Kulkarni v. 
PFakirafa Kenardi! cited on behalf of the defendant will not apply 
to a case such as this. The suit wasfor damages caused by a 
complaint improperly instituted, in consequence of which the 
plaintiffs’ property was seized by the Magistrate and restored in a 
damaged condition. The Court held that the damage was the 
natural consequence of the complaint and the cause of action arose 
on the date of the complaint, or at the latest on the date of the 
attachment. 

The remaining part of the claim relates to 82 kalams of paddy 
which had been stored in the defendant’s house; this was removed 
by the first plaintiff, and during removal was taken by the defen- 
dant for the purpose of instituting a charge of theft against the 
plaintiff, and he preferred the charge the same day and, on a search 
warrant issued by the Magistrate, the property was taken from the 
custody of a person in whose hands the defendant had lodged it. 
The trial of the charge preferred ended in the conviction of the 
accused person, the first plaintiff, and the paddy, by order of the 
Magistrate, was handed over to the defendant on the 18th October 
1898. The present suit being brought within three years of that date 
must be held to be in time with reference to the provisions of Art. 
49. Weare unable to agree in the contention on behalf of the 
defendant that his taking possession on the 18th October 1898 did 
not give the plaintiff a fresh cause of action. No doubt, when the 
defendant, before preferring his complaint, deprived the plaintiff of 


1 I. L. R. 7 B. 427. 
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the possession of the property, there was an invasion of the plain- Ramaswamy 

tiffs right. But the subsequent possession under the Magistrate’s ic 

order cannot be treated asa mere continuation of .the original be uid 

wrong. : Me 
When possession was taken by the Magistrate under the war- 

rant the property passed into legal custody, and that custody during 

its continuance must be held to lie for the benefit of the owner. Cf. 

Rajah of Venkatagiri v. Isakafallt Subbiah.» It follows that 

when under the erroneous order of the Magistrate the defendant 

took possession of the paddy for his own purposes, he was guilty 

of a conversion, which gave to the plaintiffs a cause of action. 


-We, therefore, modify the decree of the lower appellate court 
by allowing the plaintiffs’ claim for 117 kalams. The defendant will 
pay damages at the rate of Re. 1-8-0 pet kalam and interest at 6 per 
cent. on the amount awarded from the date of plaint to the date 
of payment. The defendant will pay the plaintiffs proportionate 
costs throughout. ` 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justice Wallis. 
Perianan Chetty (x A ppellant* 
(Plaintiff, Pelstzoner). . 
v. 
Nagappa Mudaliar | wr 2 Respondent. ` 
(Defendant, C ounter-Petitroner). 
Decree—Construction— Execution on payment of extra court fee— Court Fees Perianan 

Act, S. 1x. NUR 

The decree in the suit, which was one for possession and rent, ran as fol. Nagappa 
lows: —** This Court doth further order and decree that plaintiff do pay court udaliar. 
fee Rs...on the subsequent rent awarded to him after plaint within gth 
September 1904.” 

Held—That the clause did not form part of the decree and that no 
amendment of the decree was necessary before the time for payment could be 
extended. The latter part of the decree was a mere surplusage and did not , 
make the execution of the decree conditional upon the payment of the extra 
court fee within the time named. 

Held also—The intention of the first part of S. 11 of the Court Fees Act 
ig not that a time should be fixed for the payment of the extra court fee, 
but merely that execution should be stayed until the extra court fee pay- 
able is paid. 

* A. A. A. O 94/05. I4th August 1906. 

1 I. L. R. 26 M. 410. 


jPerianan 
Chetty 
v. 


Waga 
Wu daliar. 


~~, 
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Appeal from the decree of the District Court of Madura in 
A. S. No. 135 of 1905 presented against the order of the Court of 
the District Munsif of Thirumangalam, in E. P. No. 472 of 1904 
in O. S. No. 199 of 1902. 

S. Srinivasa Asyangar for appellant. 

F. C. Adam for respondent. 

The Court delivered the following 


JUDGMENT :—This is an appeal from an order of the Dis- 
trict Judge reversing the order of the Munsif allowing an applica- 
tion for an extension of time to pay extra fee before execution as 
directed in a decree, and allowing execution. 


The original suit was for possession and rent of premises and 
stamp for the value of rent up to plaint amount only was paid. 
In the course of the proceedings, possession of the premises was 
given to the plaintiff anda decree was passed ultimately for the 
rent up to the time the premises were delivered, a fixed sum and 
ascertained costs, and at the end of the decree the words following 
were added— And this Court doth further order and decree 
that plaintiff do pay court fee for Rs. 4-14-0 on the subsequent rent 
awarded to him after plaint within gth September 1904." 

This fee the plaintiff did not pay within the time named. 
When, therefore, he sought execution of the decree, it was objected 
that he had not paid the court fee as ordered. Thereupon he ap- 
plied for an extension of time to pay the fee, and in the Munsifs 


. Court time was given him and he paid the fee. On appeal the 


District Judge held that there was no power to extend the time, 
and he reversed the order ofthe Munsif and dismissed the plain- 
tiffs application. 

The real question is, whether the direction regarding the pay- 
ment of the court fee set forth in the concludigg part of the decree 
forms any part of the decree so as to necessitate the amendment of 
the decree before the time limited can be extended. 

We are of opinion that the wordsin question do not form 
any part of the decree, and no amendment of the decree is neces- 
sary to enable the Court to extend the time. 

Apparently it was assumed that the latter part of S. 11 of the 
Court Fees Act applied and, therefore, a time was named within 
which the extra court fee should be paid, but this is clearly a 
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mistake. If any part of that section applies, it is the first part of it, Perianan 
and theintention of that part of the sectionis not that a time should d 
be fixed for the payment of the extra court fee, but that execution Magnppa 
should be stayed until the extra court fee payable is paid. The latter J + 
part of the decree is, in our opinion, mere surplusage, and the Court ` 

had power to permit execution of the decree on payment of the 

extra fee as intended by S. 11 of the Court Fees Act. 


The clause in question does not affect the respondent, and the 
decree does not make execution of it against the respondent con- 
ditional upon the payment of the extra court fee within the time 
named by the plaintiff. 

We, therefore, allow the appeal, set aside the order of the Dis- 
trict Judge, and restore that of the Munsif with costs throughout 
in this and in the lower appellate Court. , 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justice Wallis. 
Kumaretta Servaigaran alias Chinnasami Servai- 
garan, minor, by his adoptive mother and 


guardian Seerai Ammal 7 7j 52 
(2nd Defendant). 
Va 
P. L. S. A. R.;Sabapathy Chettiar t Respondent 
(Plaintt}}). 


Civil Procedure Code S. 244 (c)—'* Question relating lo the execution, discharge Chinnasaw- 
or satisfaction of Ihe decree. —Righl of party defendant to object to sale of my Servai- 
property ordered to be sold by the decree. BE 
Where the objection is to the decree itself and not merely to the execution, Ree EE 

discharge or satisfaction of the decree, S. 244 (c) does not apply to the case. DS 
Where a party defendant to a decree for sale of immoveable property 

objected to the sale on the ground that since the decree he has been adopted 

into another family and became entitled to the property as member of the 

adoptive family to which the property belonged : He/d—that the objection was 

to the decree itself and not to its execution, discharge or satisfaction merely, a 

and that S. 244 (c) did not apply to the case. 

Appeal from the order of the Subordinate Judge’s Court of 

Tuticorin in M. P. No. 106 of 1905 in O. S. No. 68 of 1897, on the 

file of the Subordinate Judge’s Court of Tinnevelly. 


T. V. Seshagiri Atyar for appellant. 
K. Srinivasa Iyengar for respondent. 


*A. A. O. 156 Of 1905. 16th August 1906. 


a hinnasaw- 
uy Servai- 
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The Court délivered the following 

JUDGMENT :—The appellant was a party defendant in asuit 
in which a mortgage decree was passed ordering the sale of specified 
mortgaged property. On an application to make the decree absolute 
and for an order for the sale of the property, the appellant seeks to stop 
the sale, contending that the decree which has been passed against him 
is not binding on the property on the ground that since the decree 
he has been adopted into the family of another person to whom the 
property belongs. ‘The Subordinate Judge overruled this objection 
and made the order asked for. We think he was clearly right. 
The objection taken by the appellant is that though the decree 
to which he is a party is a decree for sale of specified immoveable 
property, he i is entitled to object, in execution, to the sale of the 
property. In other words, the objection is an objection to the 
decree itself, and not to the execution, discharge or satisfaction of 
the decree. Unless the objection relates to the execution, discharge 
or satisfaction of the decree, it is not within S. 244 (c) Civil Proce- 
dure Code, and we think this case is not within it. This is the 
view adopted in Sanwal Das wv. Bismillah Begam, Liladhar v 
Chaturbhuy,? Aktkunntssa Bibe v. Roop Lal Das? Khetrapal 
Singh Roy v. Shyama Prosad Barman.* 

In the case cited in opposition, Kwurtyali v. Mayan,’ the 
present question was not raised or, apparently, considered, and we 
do nót think that it intends to lay down the proposition that it is 
open to a party to the suit to question the decree in execution. ^ 

We, therefore, dismiss the appeal with costs. 

[See also Dinonath v. Shama’ : But vide Chander v Sha —Ed. ] 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson. 


The Public Prosecutor x Petitioner. * 
V. e 
Manikka Gramaniand 9 others .. Accused Nos. 3 to 7 
9 to 12 & 14. 


Criminal Procedure Code Ss. 423 (6), 528—'* Order him to be retried by 
Courtt** subordinate " — Jurisdiction of appellate court to try the case itself. 





* Cr. R. C. No. 318 of 1906. gth October 1906. 
(Cr. R. P. No. 233 of 1906). 
I. I. Is R. 19 A. 480. 3. I. L. R. 25 C. 133 
2. l.L. R. 21 A. 277. 4. LLR 32 C. 265. 
5. I.L. R. 7 M. 255. 6. I. L. R 28, C. 23. 7. I. I4 R. 33 C. 676. 
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The words ‘‘order him to be retried by a court***subordinate to such The Public 
appellate court” in S. 423 (0) Cr. P. C. are not words of limitation, and do not Prosecutor 
exclude the appellate court from itself trying the offender, if the offencé is aitta 
one within the ordinary jurisdiction of the appellate magistrate. Grainani. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the judgment in Criminal 
Appeal No. 2 of 1906 presented against the judgment of the 
Deputy First Class Magistrate of Saidapet Division in Calendar Case 
No. 259 of 1905. 

'The accused in the case were originally charged by the Police 
with having committed an offence punishable under S. 147 of the 
Penal Code. 'The Second Class Magistrate of Saidapet convicted them. 
They appealed to the Deputy Magistrate who after perusing therecord 
was of opinion that the evidence, if believed, disclosed offences 
punishable under Ss. 148, 324 and 326 of the Penal Code, and ac- 
cordingly quashed the convictionand sentences. He then took up 
the case himself and convicted the appellants of offences punishable 
under these sections. The District Judge was of opinion that the 
Deputy Magistrate had no power under S. 423, Criminal Procedure 
Code, to take the caseon his own file, but should have only ordered a 
retrial by a Magistrate subordinate to him. He was also of opinion 
that the Deputy Magistrate took cognizance of the case under 
S. 190 (c) and, consequently, was bound to give the information 
required by S. r91,Cr. P. C., to be:given to the accused. Hence this 
revision petition on behalf of the Crown.™ 


The Ag. Public Prosecutor (C. Sankaran Narr) for the Crown. 
E. R. Osborne, for the accused. 
The Court made the following 


ORDER :—The petition is not opposed. I am of opinion that 
coe order of the Sessions Judge directing a retrial is erroneous. 


The Sub-divisional Magistrate, as the Court hearing appeals 
from the Second Class Magistrate, had jurisdiction under S. 423 ° 
(x) (6) of the Code of Criminal Procedure to reverse the finding and 
sentence of the Second Class Magistrate and to “ ordera retrial by a 
Court of competent jurisdiction subordinate" to him as an 
appellate court. These latter words when read with S. 528 are 
not to be taken as words of limitation, and do not exclude the 
appellate court from itself trying the offender, the offence being 
one within the ordinary jurisdiction of the Sub-divisional 
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Magistrate. This was expressly decided by this Court in the case of 
Vgdakadeth Kanaran in Criminal Revision Case No. 271 of 1890 
reported in We:r's Law of Offences, 4th edition, p. 481. 

The Sessions Judge was also in error in holdiug that the Sub- 
divisional Magistrate entertained the complaint under S. 19o (1 ) o). 
If that section had any application at all it is clear that the Magis- 
trate acted under clause (b) as he had before him the Police Charge : 
sheet stating allthe facts. 

The order of the Sessions Judge is set aside and he is directed 
to restore the appealto his fileand to dispose of it according to law. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justice Wallis. 

Cheruvath Parkuru Thalangal Bappu .. Appellant” 

(Petstroner 
-Decree-holder.) 


v. 

Neroth Parkuru Thalangal Kanaran . Respondents 

and others (Counter- petitioners, 
I &3to 5, 
i Judgment-debtors.) 

Limitation Act, Art. 179, cl. (5)—'* Date of issuing a notice.” 

The expression ‘‘date of issuing notice” incl. s of Art. 179 of the Limi- 
tation Act means the actual date of issue and not the date of the order direct- 
ing notice, 

Appeal from the order of the District Court of North Malabar 
in A. S. No. 182 of 1905 presented against the order of the Court 
of the District Munsif of Quilandi in E. P. No. 37 of 1905 in O. S. 
317 of 1898. 

T. R. Ramachandra Atyar for appellant. 

K. R. Subrahmantya Sastri for respondents. 

T. R. Ramachandra Atyar :—Y contend that the date of the 
actual issue is the starting point. The article Is clearly in my favor. 
Both the Lower Courts rely on Govind v. Dada. [Boddam. J.— 
You will have to pay batta for issueof notice. So it is in 
your hands] There are rules prescribing the time within 
which batta is to be paid. Unless batta is paid within 2 or 3 
days the application will be struck off. The Calcutta view is the 
other way. The Bombay view is:—If the order is issued, the 

EE 


* A. A. A. O. 78 of 1905. 17th August 1906. 
1 I. L, R. 28 B. 416, 
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date of the order is the date of issue. But if it is not issued, there 
is no issue of the order. 4. A. A. O. 62 of 1897 of this Court, is 
in my favor. But the point was not discussed there. * Issue? 


means ‘sending forth’—‘going out.’ : 


K. R. Subrahmanya Sastri :—The Allahabad Court takes 
the same view as the Bombay High Court does. Issuing of the 
notice is only the legal consequence of the order. 


'The Court delivered the following 


JUDGMENT :—Under clause 5 of Article 179 of tbe Limita- 
tion Act time begins to run from the date of issuing a notice 
under S. 248 of the Code of Civil Procedure but there has been 
a difference of opinion in the other High Gourts as to what should 
be considered the date of issuing notice, and the point does not 
appear to have as yet arisen in this Court. In Hart Ganesh v. 
Vamunabat * where the Court had ordered notice to issue, but no 
notice had in fact been issued because batta had not been paid, it 
was held that time did not begin to run from the date of the order 
of the Court directing notice to issue in that particular case as 
the clause only applies ‘‘ where the notice next hereinafter men- 
tioned has been issued," and here it had not in fact been issued. 
'The Court, however, proceeded to observe that it might be that 
where the notice had been issued, the date of issue would be the 
date on which the issue was ordered by the Court, as had 
been ruled in Udtt Narain v. Ram Paríab Singh.? If, how- 
ever, the order directing the notice to issue does not of itself con- 
stitute ‘an issue of notice within the meaning of the first part 
of the clause, we do not see how it can properly be taken as an 
issuing of notice within the meaning of the second part of the 
clause for the purpose of fixing the date of issuing the notice, as 
the words “issue of notice" must have the same meaning 
assigned to them in both parts of the clause. The Bombay High 
Court, however, without questioning the ruling in Hart Ganesh 
v. Yamunabat,! ruled obiter in Damodar v. Sona7t * and expressly in 
Govind v. Dada * that the date of issuing notice in the second part 
of the clause is the date of the order directing issue. 

1 I.L. R. 23 B. 35. 3 (1881) Weekly Notes, Allahabad, 120. 
3 I. L. R. 27 B. 622. 4 I. L. R. 28 B. 416. 
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On the other hand the Calcutta High Court has held in 
Kadaressur Sen Babor v. Mohim Chandra Chakravarít = and again 
in the present year in Ratan Chand Oswal v. Deb Nath Barua 2 
that time begins to mn from the date of the actual issue of the 
notice, though in thelatter case, Pargtter J. expressed some doubt 
in defence of the Bombay rulings. In this conflict of authority, we 
are on the whole of opinion that the Calcutta view is correct and 
should be followed. If the Legislature had intended that time 
should run from the date of the order directing notice to issue 
instead of from the dete of actual issue, nothing would have been: 
easier than to say so as,in other articles such as in articles 160 A, 
162 and 173. It is said, however, that the order directing notice is 
a judicial act and the actual issue of noticeisa ministerial act. 
Even so, we know of po principle of construction and have not 
been referred to any which would authorise us to treat the date of 
the order directing notice as the date of issuing the notice whereas 
the actual issue of the notice does not usually take place for some 
days after the order directing the issue Toso hold, in our opinion, 
would be to resort to a legal fiction, and this we are not authorised 
to do. In the present case the notice admittedly was actually 
issued after January 7th, and the present petition, therefore, is not 
barred. 

We overrule the judgments of the Court below and remand 
the case to the Munsif's Court for disposal according to law and 
allow the appeal with costs throughout. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Sir Charles Arnold White, Chief Justice, and Mr. 
Justice Benson. 


Muthan Chetty is Appellant * 
(36? Counter—petrtioner.) 

Ramaswamy Chetty and bs Respondents 
another (Petitioner and 2nd 
Counter-petitioner.) 


Succession Certificate Acl—Woman’s property—Husbana’s brother and sisters 
son— Hindu Law—Marriage— Approved form— Presumption. 


The husband's brother of a deceased woman is entitled to a succession 
certificate for the deceased woman's assets, in preference to her sister’s son, 


i ee —À ——— —-— — — — — 


* A. A. O. No. 196 of 1905. 17th August 1906. 
16C W. N. 656. 2 10 C. W. N. p. 303. 
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wv 


e è 
the presumption of law being, in the absence of evidence to the contrary, that Muthan 


the woman was married in one of the approved forims. PURELY 
Appeal from the order of the District Court of Coimbatóre Ramasdwmy 
dated 22nd September 1905 in C. M. P. No. 347 of 1905. au MM 


P. S. Stvaswami Atyar for appellant. 

A. D. Zaccheus for respondents. 

The Court delivered the following 

JUDGMENT :—We are of opinion that the husband's brother 
has a better right to the certificate than the siste1’s son. 

If the property in question was the property of the deceased's 
husband it passes to the husband's heirs. Ifit was the widow's 
stridhanam, and if sbe left no issue, it passes to the husband's heirs 
if the marriage was in one of the approved forms. See Lhayam- 
mal v. Annamalat Mudali ? and the judgment of the Privy Council 
in Mussumat Thakoor Deyhee v. Rat Balúk Ram.* In the absence 
of evidence to the contrary there is a presumption that a marriage 
was in one of the approved forms. 

We set aside the order of the District Judge and direct that 
the certificate issue to Muthan Chetty, the husband's brother, 


with costs throughout. 
(Norm :—Cf. Ganeshi v. Ajudhia® :—Ed.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Subrahmania Aiyar and Mr. Justice 
Miller. 


Sub-Collector of Godavari e Appellant* 
7. (Defendant.) 

Siragam Subbarayudu and others — .. Respondents 
(Clatmants). 


Land Acquisition Act, S. 23, c4. (1) (1) ii and cl. 2—Acqusition of land — Land 

with trees on—'* Market value.” 

Sub-section 1 to S. 23 of the Land Acquisition Act does not refer merely Snb-Collec- 
to casea of acquisition of bare land without trees or buildings. eee 

Where land growif with cocoanut trees is acquired under the Land v 
Acquisition Act, the value of the trees forms part of the inarket value of Subbara- 
the land; and 15 p. c. on the aggregate amount made of the value of Jand and > inis 
that of the trees should be awarded under sub-section 2 of S. 23. Cl. 2 of sub- 
s. 1 to S. 23 has no application to the case ofa purchase of land with trees 
on it. 

Semble :—Clause 2 of Sub-section 1, may be applicable to the case provided ©% 
forin S. 17 where the Collector takes possession before award and the 








* A. No. 4 of 1905. 17th September 1906. 
1 I. L: R. 19 M. p. 35. 2 11. M. I. A. 139 af p. 175. | 
3 I L. R. 28 As 345- 


Sub-Collec- 
tor of 
Godavari 
Subbara- 
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e 
owner‘of the land declines to accept the sum therein offered as payment for 
the crops or trees taken or possibly to the case of crops or trees grown after 
thé date of declaration, under S. 6. of the Act. 


Appeal from the award of the District Court of Godavari 
in Original Petition No. 303 of 1904. 
. The Ag. Government Pleader (C. Sankaran Natr) for 
appellant. 


V. Ramesam for respondents. 

A. claim for compensation for land acquired by Government 
was referred in the usual course by the Revenue Officer to the Dis- 
trict Judge. The land sought to be acquired was a cocoanut garden. 
The District Judge estimated the value of the land and the trees 
separately and awarded the agreegate amountas the market value of 
the land within the meaning of Cl. 1 of S. 23, Sub-s. 1 of the Land 
Acquisition Act. He also awarded the amount of rs p.c. on the sum 
so arrived at under S. 23, Sub-s. (2). 


The Government appealed on the ground that the 1 5 p. c. ought 
not to have been awarded on the value of the trees. 


The Acting Government Pleader (C. Sankaran Natr) :—The 
I5 per cent. awarded for the compulsory nature of’ the acquisi- 
tion can be awarded only on the market value of the land award- 
ed under S. 23, Sub-s. r, Cl. (1) and not on the amount awarded 
under the other clauses of Sub-s. (1). Here the value of the trees 
falls under Cl. (2) of Sub-s. 1. 


V. Ramesam :— What has been awarded is chiefly awarded 
under Sub-s. (1) Cl. (x) and not under Cl. (2). Land is defined 
in 5 3. and it includes trees. See also S. 19 (a). The value of 
the trees is part ofthe market value of the land and does 
not fall under Cl. (2). Cl. (2) is intended to cover the value of 
the labour spent after the date of declaration and the date of 
taking possession. Some meaning must be given to the phrases 
‘at the date of declaration’ and ‘at the date of taking possession ’ 
which do not occur in the old Act. See Act. X of 1870, S. 23. 


C. Sankaran Natr in reply :—The definition of land in S. 3 


does not apply as it is repugnant to the context : see also S. I7. 
The Court delivered the following 


. JUDGMENT :—The appeal arises out of a reference made to 
the District Court of Godavari under S. 18 of the Land Acquisition 
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Act r of 1894. The greater part of the land acquired was grown Sub-Collec- 
‘ M" tor of 
with cocoanut trees and the District Judge has assessed the com- Godayari 
pensation separately on the trees, and on the land excluding the suppara- 

trees and to the aggregate so calculated has added 15 per cent of yudu, — 
the whole as the allowance prescribed by S. 23 (2) of the Act. 
The Government has appealed on the single ground that 
the allowance of 15 per cent. ought to have been calculated on the 
value of the land alone and not on the value of the trees. 
We are unable to take this view. We think that though the 
District Judge has separately assessed the compensation for the 
land and for the trees respectively it was not necessary for him to 
have done so, and that the value of the trees is properly a part of 
the market value of the land. 


The word ‘ land’ as defined in S. 3 (2)eincludes ‘things attach- 
ed to the earth’ and therefore trees, and this definition has to be 
applied to S. 23 unless there is something repugnant in the sub- 
ject or context. 

The Government Pleader contends that the and clause of Sub- 
s. 1 of S. 23 shows that in this section the trees standing upon 
land cannot be regarded as a part thereof, but we do not 
think that that is the effect of the clause. his clause refers to 
damage sustained by reason of taking the standing crops cr trees 
which may be on the land at the time of the Collector's taking 
possession thereof, and cannot, without a misuse of language, be 
applied to a case of purchase of land with trees upon it. In sucha 
case if the price is fair, no damage is sustained by each party. 

We think the clause may be applied to the case provided for 
in S. 17 when the Collector takes possession before award and the 
owner of the land declines to accept the sum then offered as pay- 
ment for the crops or trees taken, or possibly as su ggested for the 
respondent, to the cise of crops or trees grown after the date of 
the declaration under S. 6, the date with reference to which the * 
market value has to be estimated. 


It may be, as the Government Pleader suggests, that the Col- 
lector is not making an offer under S. 17 (3) and is not bound to 
allow 15 per cent. over the value of the trees to be paid for, but the 
offer made under that section is one which the owner of the land 
can accept or reject and he may prefer to take a sum down rather 
than to wait for the award. 
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ee es Moreover to read the first clause of S. 23 (1)as referring to the 
Godąyar bare land without trees, involves the difficulty that there is no provi- 
Subbara. ^ Sion in the Act for the separate assessment of compensation for build- 
t. ings apart from the land on which they stand. Inasmuch as it is im- 
possible to hold that they are liable to be acquired without payment 
of compensation, it must be taken that in S. 23 the word “land ” 
includes “buildings standing thereon.” If so, that must be because 
buildings are "things attached to the earth," but so are trees 
.' things attached to the earth” and it is anomalous to interpret 
the same word as including one class of things attached to the 

earth and excluding another. 


We avoid this difficulty by including the trees as part of the 
land, and we can at the same time give due effect to the second 
clause of Sub-s. (1) by &pplying that clause to the special cases to 
which we have already referred. 


In the present case the trees were on the land when the declara- 
tion under S. 6 was published and their value is therefore in- 
cluded in the market value of the land on which the allowance of 
I5 per cent. 1s to be calculated under S. 23 (2). 

The appeal therefore fails and we dismiss it with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr.. Justice Subrahmania Aiyar and Mr. Justice 


Miller. 

Rama Iyen - Appellant* 
v. (2nd Defendant). 
Venkatachellam Patter Respondents 
and others. (Plaintif and Defendants 
I and 3 and Plaintiffs legal 
: representatives and party 

Respondent). 


Ven kala Deed—Consiruction—Non-negotiable Instrument—Endorsement on the Note— 


RES Assignment, 
Feld —'That an endorsetrient on a non-negotiable pro-note in the followin g 
terms—‘‘The amount due under the pro-note must be paid to......’’—-coupled 


with a delivery of the note itself, operated as a legal assigninent. Where 
GN a ee MUN 
* S. A. 202 of 1903. 22nd Angust 1906. 
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. . 
the direction to pay is endorsed upon the instrument itself and the saine is Rama Iyen 
handed over to the endorsee, the intention to transfer must be inferred. 


v. 
Brandis Sons & Co. v. Dunlop Rubber Company, Limited 1 referred to. * bend 


Held also—That a notein the following terms—‘‘ The ainonnt I have bor- Patter. 
rowed from you is Rs. 800.1 do hereby promise to pay on demand the said sum . 
of eight hundred rupees with interest at the rate of one per cent a month. v *I 
acknowledge payment of the consideration.’’—was not a negotiable instrument. 

Second appeal from the decree of the Subordinate Judge's 
Court of Palghat in A. S. No. 650 of rgoz, presented against the 
decree of the Court of the District Munsif of Temelprom in Original 
Suit No. 397 of 1900. 

This Second Appeal coming on first for hearing, the Court 
(Moore and Sankaran Natr, J. J.) delivered the following 


JUDGMENT :—It is clear that under S. 13 of the Nego- 
tiable Instruments Act Exhibit A is net a negotiable instru- 
ment. It is urged, however, that the endorsement on Exhibit A 
“The amount due under this pro-note must be paid to Kolath- 
thooran Patter’s son Venkatachelam Patter of Thathamangalam 
Patinharay Gramam, 7th Chingam 1075” is an assignment. (Vzde 
S. 130 of the Transfer of Property Act.) This question has not 
been decided by the Subordinate Judge. 

We accordingly direct the present Subordinate Judge to de- 
cide the following issue on the evidence on record :— 

* Does the endorsement on Exhibit A amount to a valid 
assignment in favour of the plaintiff? ” 

'The finding should be submitted within three months from 
this date when seven days will be allowed for filing objections. 

In compliance with the above the Subordinate Judge submit- 
ted the following 


FINDING :—The issue that I am directed to try in the above 
case is :— 
« Does the endorsement on Exhibit A amount toa valid assign- 
ment in favour of the plaintiff. " : 
2. Nowan assignment is properly a transfer of the * whole of a 
'" particular estate, the operative verbs being assign, transfer and sef 
“ over: but other words indicating an intention. to make a complete 
« transfer wül amount to an assignment," (Vide Wharton's Law Lexi- = 
son). Assignment is also used to denote the transfer of a debt or any 
beneficial interest in movable property and no particular words are 





I. [1904.] 1. K. B. 387. 
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necessary to diec such a transfer, if the intention to transfer is clear 
from the language used. Now the endorsement in question does not 
indeed contain any words whatsoever to show that the sum due under 
À has been assigned to the plaintiff. It is on the face of it an order for 
payment of that sum to the plaintiff and seems to be the result rather 
ofan assignment than an assignment itself; but as the fund which 
is due to the person ordering and whichis ordered to be paid to the 
plaintiff 1s very clearly indicated by the following words, vzz.:— ‘ the 
amount due under this pro-note,” the order, I think, operates as an equi- 
table assignment (vide Row v. Dawson).. In this case Gibson borrow- 
ed money of defendants and gave them a draft upon a fund due*to kim 
out of the Exchequer which was deposited with the officer from whom 
the fund was payable, and it was held that the draft was an assignment 
to defendants. 

3. The endorsemefit in questionis an instrument in writing 
signed by the transferor. It was indeed not ona stamp; but the 
necessary stamp duty and penalty have already been levied, and so t 
is not open to any objection. I find that the endorsement in question 
is a valid equitable assignment in favour of the plaintiff. 


f. L. Rosarto for appellant. 
T. R. Ramachandra Atyar for 7th respondent. 


C. V. Anantakrishna Atyar for 4th to 6th respondents. 

The Court delivered the following 

JUDGMENT :—On the issue sent down the Subordinate 
Judge finds that the endorsement on Exhibit A amounts to a valid 
assignment. 

Mr. Rosario takes objection to the finding, but we think the 
Subordinate Judge’s conclusion is right. 

The transfer set up is effected by a simple direction in writ- 
ing to pay the amount of the instrument to the plaintiff, endorsed 
upov the instrument itself. Mr. Rosario contends that this does 
not necessarily import a transfer of interest, but we think that 
when the direction to pay is endorsed upon the instrument itself 
so that both are handed over together to the endorsee the intention 
to effect a transfer must be inferred. 


'There is nothing in the document here to suggest, as there 
was in the case of Brandts, Sons G' Co. v. Dunlop Rubber Company, 


1 1 Ves. 331 and II White and Tudor, page 796, sixth edition. 
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Limtted? upon which Mr. Rosario relies, the existence of any arrange- Rama yen 
ment previous to the endorsement between the payee of the note venkata- 
and the plaintiff of a nature different from an agreement to trans- Sellam 
fer a debt. There is a simple direction to pay the plaintiff and not, 
as there, a request by a creditor of the defefldants asking them to 
sign an undertaking to pay to the plaintifis, for account of the 
creditor the sums due by them to him. 

Accepting the finding, we dismiss this second appeal with 


costs of the 7th respondent. 
[NoTE :—See Muhammad v. Ranga Rao.? Ed.) 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justice Benson. 
Kandregula Suryanarayana Row Paytulu 
Garu and others si Appellants* 
V. (Plasnisffs 1 to 3). 
Pinna Patruni China Somayya and others Respondents 
; (1s, and, and 5th Defis.) Suryanara- 
Landlord and Tenant—Zemindari Tenant— Presumplion of occupancy rights— a Eom 
Rebuttal—Proof of Muchilikas for ten years, containing a covenan? to sur- Soins ea: 
render at landlora’s pleasure. 
Held—That the presumption of permanent.occupancy right ina Zemin- , 
daiy tenant was rebutted by the execution by the tenant from time to time for V 
a period extending over ten years of muchilikas binding himself thereby to 
surrender the lands at the end of the year at the landlord's pleasure. 


Second appeal from the decree of the District Court of 
Vizagapatam in A. S. No, 274 of 1898 presented against the 
decree of the Court of the District Munsif of Vellamanchili in O. 
S. No. 685 of 1896. 


The second appeal coming on first for hearing on Friday the 
20th July 1900, the Court made the following 

ORDER :—Tke presumption that a Zemindary tenant. has 
permanent occupancy right is in this case rebutted by the several . 
muchilikas executed by the rst defendant and his father from time 
to time for a period extending over ten years. In these muchilikas 
the tenant states he is bound to surrender the land at the end of 
the year at the landlord’s pleasure. The genuineness of these ™ 


* S. A. 602 of 1899. 25th September 1900. 
1 [1904] 1 K. B. 387. 5 I. L. R. 24 M. 654 at 656. 
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find if they are genuine or not, and ifthey are genuine, whether 
there is any ground for holding that the tenant is not bound by the 
adntission. The finding should be submitted on the evidence on 
record within one month from the date of the receipt of this order. 
Seven days will be alléwed for filing objections after the finding 
has been posted up in this Court. If the muchilakas are found to 
be binding the question of notice will not arise as the agreement 
is to dispense with notices. 
The District Judge submitted the following 
FINDING :—My finding is, that the muchilikas are genuine, and 
that the rst Defendant is bound by the admission contained thereix? 
P. R. Sundara Atyar and K. Ramachandra Atyar for appel- 
lants. 
‘R.A. Krishnaswami Atyar for V. Krishnaswamt Atyar for 
respondents. ° 
The Court delivered the following 
JUDGMENT :—Accepting the finding we reverse the decree 
of the District Judge and restore that of the District Munsif with 
costs in this and in the lower appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Sir Charles Arnold white, Kt., Chief justice, and 
Justicé Subrahmania Aiyar. 


N. Appacootty Mudali and others ies Appellants* 
7. (Plaintiff). 
Muthukumarappa Mudali and others .. Respondents 
(Defendants). 


Probate and Administration Act S.3—Executor—Executors by Tenor—Trustees 

The mere circumstance that property is left by a will to persons trustees 
without words referring to them as executors would not prevent those persons 
being granted probate asexecttors according to the tenor, if atnong the 
duties to be discharged by them under the will there are included such duties 
as executors have to- perform. But the liability to discharge those duties 
should appear frotn the will itself. 

In re Hamiltont, In the goods of Punchard?, Im the goods of Lovery, 3 
referred to. 

Where a Wil] ran as follows:—‘‘ These four persons........ Shall take 
charge of........and shall with the income........and by eollecting alms 
conduct from sons to grandsons and so on in succession the daily pooja...... 
in the manner I conducted them.” 


* OQ. S.A. 10 of 1906. 7th November 1906. 
1 17 L. R Ir. p. 277. 22P.&D 369. ê L. R. 3 P. & D. 157. 
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Held —That the people appointed to take charge of the properties and 


manage were trustees and not executors by tenor, and SES therefore, not i 


entitled to probate. . 
On appeal from the decree and mina of Mr. Justice 


Boddam dated 15th December 1905 in the Ordinary Original 
Civil Jurisdiction of the High Court in T. O. S. No. 1 of 1905. 
P. S. Sivaswami Aiyar for V. Krishnaswami Aryar and S. 
Srintvasa Atyar for appellants. 
P. R. Sundara Atyar K. S. Ramaswam: Sastrs for respondents. 


'The Court delivered the following 
JUDGMEN 'T:—[Their Lordships differed from Mr. Justice 


Boddam on the question ofthe validity of the will propounded, 
and proceeded as follows Ed.] ***As regards the question whether 
probate of the will should be granted to the petitioners as execu- 
tors according to the tenor, we are of opinion that they are not 
entitled to be treated as executors in that sense. The defini- 
tion of an executor in the Probate and Administration Act, 
on which Mr. Sivaswamy Aiyar laid stress, merely follows 
the language used by Blackstone, and cannot be held to warrant 
an interpretation different from that adopted by a long course 
ofauthorities in England and followed here in the decisions to 
which our attention was drawn on behalf of the caveators by 
Mr. Sundara Aiyar. No doubt, the mere circumstance that the 
property is left by the will to trustees, without words referring to 
them as executors, would not prevent those persons being granted 
probate as the executors according to the tenor, if among the duties 
to be discharged by them under the will there are included such 
duties as executors have to perform. But that should appear from 
the will. Zn re Hamilton! strongly relied on by Mr. Sivaswamy 
Aiyar is itself a decision supporting this view. No doubt, there, 
though the trustees were not expressly appointed as the exe- 
cutors they were held to be executors according to the tenor. 
But Warren J. in so holding relied upon the words in the will 
“first to manage” the same as they may “think best from those 
interested ” and went on to observe “ to manage the property they 
must realize” it and that involves the “ payment and collection of 
debts before the surplus” can be ascertained and “ disposed off as 
directed by” the will. For that purpose “ the legatees must have 
the rights and duties of the executors. ” We may also refer to Jn 





1 17L- R. Ir. p. 277. 
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the Goods of Punchard and In the Goods of Lovery. 

Turning now to the provisions of the will here they seem to be 
stri&tly confined to the petitioners as well as Gnana Ammal, acting 
respectively as trustees of the two sets of properties. The language 
gives them no power Whatever to do any of the duties necessarily 
appertaining to the office of executor. They cannot therefore be 
treated as executors according to the tenor. 


We accordingly dismiss the appeal without costs on the ground 
that the petitioners are not entitled to probate. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
FULL BENCH. 

Present :—Sir Charles Aruold White, Chzef Justice, Mr. Justice 
Subrahmania Aiyar, and Mr. Justice Miller. 

Bhakthavatsalu Naidu and others "T Petitioners* 

(Accused 1, 5, 6 and 9) 
Ue 

King Empero 

Criminal Procedure Code S. 423 (1) (6) and (3) — Alteration of Sentence—“but not 

as to enhancest”’—Alteration of Sentence of imprisonment into Fine— 

Enhancement of sentence—Revsional powers. 

Held—That when the aggregate period of imprisonment which the accus- 
ed may have to undergo is to any extent diminished, the fact that a fine is im. 
posed by the appellate court would not in law be an enhancement of the 
sentence. In a case where such an alteration of the sentence has the effect of 
rendering it in the circumstances of the case excessive or inappropriate the 
interference in revision by a superior court may be called for. 

Held also —That the alteration ofa sentence of imprisonment for one : 
month into one for 5 days and a fine of Rs. 40 or20 with imprisonment in 
default for a week is not illegal. 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the judgment of the First 
Class Sub-Divisional Magistrate of Mayavaram in Criminal Appeals 
Nos. 28 and 31 of 1906, presented against the conviction and sen- ' 
tence of the and Class Magistrate of TranqueBar in C. C. No. 22 
of 1906. 

This case coming on first for hearing the Court (Mr. Justice 
Benson and Mr. Justice Wallis) made the following 


ORDER OF REFERENCE TO A FULL BENCH -— 
In this case the appellate Court reduced a sentence of one 


month's imprisonment to five days but imposed a fine of Rs. 40 in 


*C. R. R. C. No. 324 of 1906. 29th October 1906. 
1 L. R. 2 P. and D. 269. ? L. R. 3 P. and D 157. 
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the case of the 1st appellant and of Rs. 20 in tht case of the 2nd Bhakthavat- 
and 3rd appellants with two weeks’ imprisonment in default. It js ^n Paus 
contended before us that this was an illegal alteration of sentence, ps ed 
and upon the authority of Criminal Revision Cases Nos. 50 of 1902 D — 
aud 35 of 1906 this would appear to be so, but there appears be to 
a good deal of authority the other way and we have resolved to 
refer the question toa Full Bench as it is one of some importance 
and frequently arises. 

In Criminal Revision Case No. 460 of 1888 Shephard J. held 
that a reduction of the term of imprisonment from three months to 
two, coupled with the imposition of a fine of Rs. 3o with one 
month in default, was not enhancement but alteration. In Queen 
Empress v. Ishri,1 where the reduced term added to the term of 
imprisonment in default of paying the fine exceeded the original 
term, it was held that there was an illegal enhancement. In Queen 
Empress v. Chagan Jagannath, * the Court followed the ruling of 
Shephard J., and observed that a fine is always considered lighter 
than imprisonment. In Rakhal Raja v. Khtrode Pershad Dutt,” 
the Court held that it was a question of fact whether the substitu- 
tion of a fine for a portion of the term was an enhancement or not, 
observing that the imprisonment in default ought not to be taken 
into account, and noticing that even when such imprisonment 
has been served the liability to pay the fine remains. In Criminal 
Revision Case No. 500f 1902 the Appellate Court altered a sen- 
tence of one month’s imprisonment and Rs. 50 fine with seven days 
in default, by remitting the imprisonment and imposing an addi- 
tional fine of Rs. 15 with 15 days in default. This was held to be 
an illegal enhancement, but no reasons were given, the case was not 
argued, and the sentence was bad on another ground. 'This ruling 
was, however, followed by Subrahmanta Atyar J. in Criminal Revi- 
sion Case No. 35 of #906, after hearing argument by an amicus 
CUTIE. " 

Under section 423 (1) (5) (3) Criminal Procedure Code the ap- 
pellate court is empowered to reduce the sentence or to alter the 
nature of the sentence with or without reducing it,but not so as to 
enhance it. The Court has thus clearly power to alter imprison- - 
ment into a fine but,as pointed out in The Queen v. Banda Alr, 4 the 

1 I. L. R. 17 A. 67. g I. L. R. 27 C. 175. 
3 I, L. R. 23 B. 439, t 5. Beng. L.R. APP- 95 
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legislature has not supplied any standard by which imprisonment 
can be converted into a precisely equivalent sentence of fine. In 
this case, therefore, it would appear that the question whether 


‘there was or was not enhancement would be a question of fact. 


In the present càse the question appears to arise whether, in 
the case of a sentence of fine and imprisonment, a reduction of the 
imprisonment coupled with an increase of the fine is altering the 
nature of the sentence within the meaning ofthe section, as, if 
not, it is illegal unless it can, on the facts, be treated as.a reduc- 
tion of the sentence. The question we refer is :—“Is the sentence 
of the Appellate Court in this case illegal ?” 

J. C. Adam, for the petitioners. 

J. L. Rosarto for the Ag. Public Prosecutor for the Crown. 

The Court expressed the following 

OPINION :—For the purposes of the question which has been 
referred to us it is not necessary to consider whether we should be 
prepared to adopt the view taken by the Bombay High Court in 
Queen Empress v. Chagan Jagannath + and to hold that when the 
period of imprisonment 1n default of payment of the fine plus the 
period of imprisonment left unaltered by the Appellate Court, is 
the same as the period of the original sentence, thereis no enhance- 
ment of the sentence such as would render it illegal having re- 
gard to the provisions of S. 423 of the Code of Criminal Pro- 
cedure. We are of opinion that when the aggregate period of 
imprisonment which the accused may haveto undergo is to any 
extent less than the period of the original sentence the fact that a 
fine isimposed by the Appellate Court would notin law be an 
enhancement of the sentence. In a case where such an alteration 
of the sentence has the effect of rendering it in the circumstances 
of the case excessive or inappropriate, the interference in revision 
of a superior court may be called for. 

As regards Criminal Revision Case No. zo of 1902 we are un- 
able to adopt the view taken by the learned Judges in that case. 
As pointed out in the order of reference the case was not argued 
and the sentence was bad on another ground. 

As regards the particular question which has been referred to 
us we are of opinion that the sentence of the Appellate Court in 
the case is not illegal. 





2 I L. R. 23 B. 439. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. Arunachella 
Present :—Mr. Justice Subrahmania Aiyar and Mr. J ustice Rag a 


v. 
Benson. AE Rao. 

Rajah Kavali Arunachela Rao Bahadur, $ 

Zemindar Garu .. Appellant in appeal 22 of 1903. 

(Plaintif). 
Ue 

Sri Raja Rangiah Appa Rao Bahadur Garu 

and others .. Respondents (in Do.) 

(Defendants). 


Deed—Construction—Vendor and Purchaser—Convenani by Vendor to do all 
further acts in respect of the sub-division and registration of the estate sola— 
Payment of peishcush to Government by Vendor—suit by Vendor against 
Vendee—Covenani not condition precedent—Madras Reg. XXVI of 1802— 
Limitation Act S. xg— Acknowledgment conditional, effect of—Transfer 
of Property Act S. 55 (5) d. 


Where a portion of the Zemindari was sold and the vendor undertook to do 
“any further acts that might be necessary in respect of the sub-division, regis- 
tration and separate assessment of the village," and the vendor continued to 
pay the whole Ppezshenush himself :— 

Held—That the vendee was liable to the vendor in respect of the pershcush 
due on the portion conveyed to him, even though there has been no subdivi- 
sion, and where the plaintiff does not seek to have the dues made a charge on 
the property he can only recover the amount paid within 6 years prior to suit. 


Held aiso -That the statement that ‘‘ the vendee shall be responsible for 
the public demand as per sub-division’? merelygave expression to the statu- 
tory liability imposed on him by S. 55 (5) dof the Transfer of Property Act 
and that no actual sub-division was necessary to impose upou the vendee 
his statutory liability. 

The power of the Revenue authorities to determine the amount of the 
separate assessment is not derived from the consent of the parties but is 
conferred by Statute, alike in the interests of the private persons concerned 
as well as of the Government, and the matter for determination has no refe- 
rence to the liability itself, which attaches as an incident of the transfer and 
is complete when the property passes. 

If the parties are unable to agree as to the amount of the proportionate 
peishcush payable in respect cf the property sold, itis competent to the 
Court to decide that as between them, pending the determination of the 
amount by the Revenue authorities so asto conclude the question between 
them and the Government. 

An acknowledgment of a conditional liability will not giveafresh start 
so long as the condition remains unfulfilled. 


* A 22 and 23 of 1903. 31st July 1906. 
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Arunachella 
Rao 

UC 
Rangiah 
Appa Rao. 


Appeals from the decree of the District Court of Godavary 
in Original Suit No. 28 of Igor. 
e . 


The facts of the case appear sufficiently from the judgment. ` 


V. Krishnasawm: Atyar and K. Subrahmanra Sastri for 
appellant. 


P. S. Syvaswami Atyar, P. R. Sundara Atyar and P. Nagabu- 
shanam for respondents. 


The Court delivered the following 


JUDGMENT :—The questions for decision in these two appeals 
are whether, as contended by the appellant in Appeal No. 23 of 
1903, the suit is premature, and, whether, if that is not the case, 
the suit in respect of the amount claimed as having been paid by 
the plaintiff respondent—on account of peishcush for Faslis 1303 
and 1304—is, as held by the District Judge, time barred. 


The facts are shortly these. The village of Rehpudi, which 
formed part of the Zemindari of Reddigudem, was conveyed on the 
24th March 1893 by the plaintiff and his deceased brother to the 
late Papamma Rao, Zemindar, of Nidadavole, for the sum of 
Rs. 40,000. A duly registered conveyance was executed and 
delivered by the vendors to the vendee, and possession of the pro- 
perty was given to her. The village has ever since remained in 
the hands of the vendee or her representatives, the income thereof 
heing received by them. 'The price was not paid tothe vendors 
Dut was retained by the vendee in order that the debts payable by 
the vendors and mentioned in the conveyance might be liquidated 
therefrom by her, andthe balance, ifany, paid tothe vendors. 
When the conveyance was .executed, the vendors and the vendee 
applied to the Collector of the District that the village be sub- 
divided and registered in the name ofthe vendee and that the 
proportionate peishcush payable in respect oé it be ascertained and 
assessed. In the instrument of conveyance the vendors entered 
into a covenant to do at the request of the vendee any further acts 
that might be necessary in respect of the sub-division, registration 
and separate assessment of the village. With reference to the com- 
munications made to the Collector by the vendors and the vendee as 
aforesaid, the Collector, on the 20th April 1893, informed Papamma 
Rao that as the village was registered in the names not only of the 


vendors but of one Chandramowli Rao, also, her request for ' 
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division &c., would not be granted, unless “a daly authenticated Arunachella 
document bestowing on the two proprietors above named the v. 
power of disposing the property of Chandramowli Rao also *is pace Rho: 
produced." This was made known to one Lingiah, now deceased, a 
pleader who had taken part in bringing about the purchase, and 
who was a lessee under the plaintiff. Lingiah was asked to 
obtain certain information from the plaintiff with reference to the 
point raised by the Collector. There is no direct evidence that 
Lingiah called upon the plaintiff to furnish the information 
wanted, but there can be no doubt that the fact that the Collector 
was raising objection to the sub-division, &c., must have been 
brought to the notice of the plaintiff in the course of what sub- 
teck-place: For Exhibit B,a settlement of account 
which took place in June 1898 between the agents of the plaintiff, 
on the one hand, and the agent of Papafnma Rao, on the other, 
(proved to have been authorised by the respective principals to 
make a settlement), refers to correspondence between the plaintiff 
ana T inoiah in regard to the adjustment of the accounts connected 


with the purchase money left with the vendee, and it is expressly 
recorded therein that the settlement is made conditional, among 
other things, upon the plaintiff procuring the sub-division and the 
registry of the property in the name of Papamma Rao, and this. 
condition as to the sub-division and registry implies, we think, that 
the plaintiff was aware why the sub-division and registry had not 
been effected. Papamma Rao and, after her death, her representa- 
tives, abstained from paying any amount towards the public 
reventie due in respect of the village, and the plaintiff has had to 
pay the Government demand on the whole Zemindari, including 
the proportionate share that would havé been payable by the defend- 
ant on account of Repudhi if it had been sub-divided and separate- 
ly registered, as integded by the parties. 

Such being the facts, the contention of Mr. Sundara Aiyar for 
the defendants appellants in Appeal No. 23 was that, under the 
terms of the conveyance, the plaintiff is not entitled to make any 
claim with reference to the payments made by him unless and until 
the exact amount payable in respect of the village has been fixed © 
by the revenue authorities. 

We are unable to accept this contention. Now under S. 55 (5)d 
of the Transfer of Property Act the buyer is bound to pay all public 

D 
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rges subsequent to the dateof passing of the property to him, in 
the absence of a contract to the contrary. So far as Fasli 1302 
wa’ concerned the parties to the instrument did enter into a special 
arrangement which was to the effect that the vendors were to 
deduct out of the ihcomes already derived by them from the 
village for that Fasli what was payable for that year in respect 
of the Zershcush of the v illage and to account for the remain- 
der only to Papamma Rao. As regards subsequent Faslies there 
was no special agreement, the instrument stating generally in 
more than one place that the vendee was to be responsible for 
the public demand on account of the village and that the vendors 
should in no way be liable for it? “No doubt the words i per sub- 
division ” occur between the words “the afnount due" 

the peishcush pay able to Her Majesty's Government of India” in the 
passages dealing with the matter. But it seems to us that the in- 
troduction of those two words was not for the purpose of making the 
tight ofthe vendors to claim reimbursement from the vendee of 
what the vendors might be compelled to pay in consequence of the 
vendee's omission to meet her proportion of the public demand, 
conditional upon an actual sub-division. ‘The reasonable meaning 
ofthelanguage usedis, in our opinion, no more than that the 


: vendee should from and after Fasli 1303 be liable for her share of 


the peishcush, as she would be in tbe usual course in the absence 
of a contract to the contrary. Considering that possession of the 
village had been parted with by the vendors and that all the rents 
of the village were to be received by the vendee from Fasli 1303, 
there was no sufficient reason for imposing on the vendee only a 
conditional liability in respect of what was a first charge on the 
incomes of the village in her hands and which the vendors would 
not have been required to meet except for her default. If 


it was the intention of the parties to make any such exceptional 


terms it would have been done in far clearer words. In our Opi- 
nion the instrument doesin this respect but put in express words 


. the covenant implied by law on the part of the vendee under the 


provision of the Transfer of Property Act already referred to. The 
present case cannot be likened to one in which the parties to a 
transaction agree to an arbitrator doing something with  refer- 
ence to the substance of the matter as a condition precedent to the 
accrual of a right or liability. The power of the revenue authorities 
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to determine the amount ofthe separate assessment is not derived Arunachell 
from the consent of the parties but is conferred by the Statute, alike EC NP 
in the interests of the private persons concerned, as well as of anglan 
the Government. Further, the matter for, determination has no . 
reference to the liability itself, which attaches as an incident of the 
transfer and is complete when tbe property passes. Dinham v. 
Bradford? may be referred to by way of analogy. There two 
partners made an’ agreement containing a provision that on the 
determination of the partnership one partner should purchase the 
share of the other at a valuation to be made by two persons, one 
appointed by each partner, and the partnership was cairied on for 
some time under that agreement. It was held that though the valua- 
_~<Hromteuld not beso made because no umpire was appointed the Court 
would carry the partnership agreement iplo effect by ascertaining 
the valueof that share. In the course of his judgment Hatherly, L.C., 
says: "It is much more like the case of an estate sold and the timber 
ou a part to be taken at a valuation, the adjusting of ma‘ters of 
that sort forming part of the agreement but being by no meaus the 
substance of the agreement, and in such cases the Court has found 
- no difficulty. If the valuation cannot be made modo ct forma the 
Court will substitute itself for the arbitrators. Itis not the very 
essence and substance of the contract so that no contract can be 
made except through the medium of the arbitrators. Here the 
property has been had and enjoyed and the only question is, what 
is right and proper to be done with regard to settling the price ? ” 
It seems to us that the present case is even stronger, and if the 
parties are unable to agree asto the amount of the proportionate 
peishcush for Rephudi, it is competent to the Court to decide that 
as between them, pending the determination of the amount by the 
* revenue authorities so as to conclude the question between them 
and the Governmert. ‘That here the parties themselves did not 
consider any action of the revenue authority inthe way of fixing , 
the assessment a pre-requisite to the plaintiffs 1ight to claim 
‘payment, is clear from their having included in the settlement 
mde by them in 1898 this matter also of the payments by the 
plaintiff for the peishcush of Rephudi up to that time. The © 
equestion as to whose duty:it »was to have the sub-division and 
separate assessment-effected does not -appear to us to have .auy 


— 





31 IL. R. $ Ch. App. 519. 
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rea real bearing upon the decision of the question under consideration. 
T Assuming for-argument that it was the plaintiff’s duty to do so, 
LE oo his failure in this respect would, at most, only entitle the other 
+ party to damages. But no claim under such a head has been 
made in the present case as agaiust the plaintiff, and it is un- 
necessary to pursue this point. We hold that the suit is not pre- 

mature, and we dismiss Appeal No. 23 with costs. 

As regards the other question, v:z., of limitation in regard to 
the payments towards the peishcush for Faslies 1303 and 1304, it is 
to be observed that no charge against immoveable property in res- 
pect of those payments is sought to be enforced in the present suit. 
The period of limitation applicable is, therefore, 6 years, and the 
suit, in so far as it relates to these Faslies, having been inetiteted. —— 
more than six years after the time when the plaintiff made the B 
payments, must be held to be barred, unless Exhibit B operates as 
an acknowledgment within the meaning of S. r9 of the I,imita- 
tion Act. The concluding portion of the settlement provides: 
“ the Kavali people (the vendors) should get the Zemindar’s name 
entered in the Sircar accounts, effect the sub-division, and bring 
and deliver Vallankivarus mortgage deed. The said settlement 
has been agreed to subject to this condition.” As one of the things 
thus prescribed, v:z., the effecting of the sub-division, has not been 
fulfilled, the plaintiff is not entitled torely on the document as an 
acknowledgment. ‘The recent decision of the Judicial Committee 
in Mantram v. Seth Rutchand,* to which we drew attention in the 
course of the argument, is decisive on the point. ‘Though so far 
as the specific cases provided for in the explanation to S. 19 
of the Limitation Act are concerned, the Indian is not the same as 
the English Law, yet there can be no doubt that here as well as 
in England an acknowledgment ofa conditional liability suchas  * 
the present would not give a fresh start so ng as the condition 

e remains unfulfilled. “The question,” observes Str Alfred Wills 
in the course of the judgment, “ is whether a given state of cir- 
cumstances falls within the natural meaning of the word which 
is not a word of art-but an ordinary word of the English language, 
and this question is clear of any extraneous complication imposed by 
the Statute Law of either England or India. In a case of very great 
weight, the authority of which has never been called in question 


1 16. M. LI. J. R. 300. 
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Lord Justice Medlssh laid it down that an acknowledgment to take cone 


the case out of the Statute of Limitations must,be either one v. 
from which an absolute promise to pay can be inferred, or, secondly, edem 
an unconditional promise to pay the specific debt, or thirdly there 
must be a c. nditional promise to pay the debt and evidence that 
the condition has been performed. (Re. River Steamer Co., 
Mitchell’s claim,? * * * *) The Indian Limitation Act, however, 
says nothing about a promise to pay, and 1equires only a definite 
admission of liability as to which there can be no reason for 
departing from the English principle that an unqualified admis- 
sion and an admission qualified by condition which is fulfilled 
stand upon precisely the same footing.” ; 

A further anestion was argued as regards interest. The 
decree is notin áccordance with the judgment, as the decree 
allows interest on tlie peishcush from the date of the plaint, where- 
as the time in the judgment is from the rst November 1893. The 
decree will be modified in this respect, and in other respects con- 
firmed. Subject to the above modification Appeal No. 22 is 
dismissed with costs 


IN THE HIGH COURT OF JUDICATURE A'T MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar. 


Boja Sellappa Reddy Petitioner 
(Plaintif). 

v. 
Vridhachala Reddy .. Respondent 
(Defendant). 


Contract Act S. 69—'* Bound '—Payment of revenue by Registered holder of the 

land—Sust against the Beneficial owner. 

A beneficial owner of land, who is not the registered holder thereof, is not Sellappa 
« bound” to pay the land revenue thereon within the meaning of S, 69 of the Reddy 
Contract Act, though he is interested in the payment, and consequently, the re. y.i Jhachal 
gistered holder of the land who has paid the land revenue due thereon, is not Reddy. 
entitled to be reimbursed the amount by the beneficial owner. ] 

A person who is nét the registered owner of the land, though he may be 
the beneficial owner, ia not liable to be proceeded against under the Revenue 
Recovery Act. 

Petition under S. 25 of Act IX. of 1887 praying the High 

Court to revise the decree of the Court of the Dt. Munsif of Kuli- 
talai in S. C. S. No. 1113 of 1904. 


ORDER :— “The District Munsif in finding that the pay- * 
‘ment was voluntary does so not upon any evidence taken in the 
c p e 








—À — — 


* (C. R. P. 302 1905. T 4th December 1905, 1oth August 1906. 
1 L. R. 6. Ch. App. 822, 828. 
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Sellappa case. Idirect-tħe Munsif to receive evidence that either party 
Reddy : : ‘ : 

v. may adduce and submit findings upon the said question and upon 
uu ne any other question that may be raised before him at the enquiry. 
The findings should be submitted ‘within one month from this date, 
and the parties may file objections to the said findings within seven 
days after notice of the return of the same has been posted up in 
this Court.” 

In accordance with the above order the District Munsif sub- 
mitted the following 

FINDING :—“ On the whole, I have no hesitation in hold- 
ing that the payment by plaintiff of the kist for the land was 
purely voluntary and find the point accordingly.” 

4. V. Muthukrishna Atyar, for petitioner. SP R ena 

T. V. Seshagiri Atyar, for respondent. 

The Court delivered the following 

JUDGMENT :—The question in the case is whether plaintiff 
is entitled to recover from the defendant Rs. 45 and odd, the 
amount paid by him on account of the revenue due in respect of 
certain land which stood registered in his name, but which 
belonged to the defendant and was in the latter's possession when 
the money was paid. At that time a suit which the plaintiff had 
brought against the defendant for the possession of the property 
was pending, though it was since dismissed. 

The District Munsif has held that the plaintiff was not en- 
titled to a decree, and I think, correctly. 

Before me S. 69 of the Indian Contract Act was relied on 
on behalf of the plaintiff, and both sides directed their argu- 
ments wholly to the question whether the plaintiff was, within 
the meaning of the section, “interested” in the payment of the 
money, and the point, whether the money was what the defendant ° 
was bound to pay, was not discussed. I thiak it unnecessary to 

. deal with those arguments, as, in my opinion, the suit fails on the 

„ground that the demand for the revenue was one which the defen- 

‘dant was not bound to meet, though it was to his interest to have - 

done so. Where land is assessed for revenue.the owner thereof 
4 cannot by virtue of his ownership alone:be'held as compellable 

to:pay the revenue. The right'of the-Government to proceed for 
the recovery of revenue is regulated by the Revenue Recovery Act. 

The property of the land-:holder, 72. e., the registered holder, as well 


PART XII.] THE MADRAS LAW JOURNAL REPORTS. 57 1 


as the land on which the arrear is due mav beseized and sold Seria 
Suns 
and such holder may also be arrested and confined. But as against 
an owner of land who is not registered holder, the same remedies Are Vridhaghale 
not available, and neither his property other than the land in regard 
to which the arrear is due nor his person can “be proceeded against. 
No doubt if the land liable for the revenue is sold in due course 
of legal process the unregistered owner’s right to the land would 
be lost. But that shows nothing more than that it would be to 
his interest to pay up the arrear of revenue, Consequently such 
arrears cannot be said to be what the owner is Pour by law to pay 
within the meaning of S. 69 of the Indian Contract Act. Though 
as pointed out in Pollock and Mulla's commentaries on the Act, 
page 239, the law as laid down in S. 69 of the Act, is, in 
some respects, wider than the English law on the subject, yet there 
can be no doubt that the two agree so fár as the element under 
consideration with reference to an action for money paid is con- 
cerned, Bonner v, Tottenham and Edmonton Permanent Investment 
Building Socety,+ where the matter was fully considered may 
be referred to. There the lessees of certain premises having 
assigned the term, the assignee mortgaged the premises by way 
of a sub-demise, under which, on default, the underlessees (mort- 
gagees) were empowered to enter into possession or receive the 
rents. In the event of their doing so they covenanted to-pay 
the rent reserved by the original lease. The underlessees, having 
entered into possession did not pay the rent which accrued due 
under the lease while they were in possession. ‘The lessees, having 
been compelled to pay it, sued the underlessees to recover the 
amount so paid. It was heid that the action was not maintainable. 
"The following remarks of A. Z. Smith, L. J.,are in poiut. * The 
ratio dectdend1 of Moule v. Garre? ? is this. If A is compelled 
to pay B damages which C isalso compellable to pay, then A 
having been compelled to pay B can maintain an action against 
C for money so paid, for the circumstances raise an implied request 
by C to A to make such payment in his case. In other words A 
cau callon C to indemnify him. To raise this implied request 
both A and C must, in my judgment, be compellable to pay B; 
otherwise, as it seems to me. the payment by A to B so far as 
regards C is a voluntary payment which raises no implication of a 


1 1899. r. Q. B. 161, ` 2 L. R, 5 Ex, 132 and 7 Ex, IOI. 
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request by C to A*to pay,” (page 167). Vaughan Williams, L. J., 
thus distinguished the case of the sub-lessee from that of an 
assignee: “ As to the common liability of the lessee and the under- 
iéssee they clearly are not both liable to be sued by the lessor for 
rent. The lessee alone can be sued, aud the underlessee is only 
liable to the lessor in the sense that the lessor has a remedy :z 
rem by distress on goods on the property demised and by the 
power of re-entry for non-payment of rent or breach of covenant. 
It is in this sense only that the underlessee can be said to be liable 
to the lessor for rent. * * Is this a common liability within the 
reason on which the condition is based? I think not * * 
The common law principle requires a common liability to be 
sued for that which the plaintiff had to pay and an interest of the 
defendant in the payment in the sense that he gets the benefit of 
the payment, either entirely, as in the case of the assignee of a 
lease, or fro tanto, as in the case of a surety who has paid and has 
his action for contribution against his co-surety” (page 174). 

It is thus clear that the plaintiff's claim, as sought to be made 
out with reference to S. 69 of the Indian Contract Act is unsus- 
tainable. 


Nor, in the circumstances ofthe present case, is the plaintiff 
entitled to rely on S. 35 of the Revenue Recovery Act. It is 
not shown that the payment was made by the plaintiff to obtain 
the release of the land from attachment made or threatened. Even 
if it were so, the plaintiff was not a tenant, mortgagor or incumb- 
rancer as required by the section. i 

If it is not superfluous to say so the plaintiff was not in a 
position to have availed himself of even the special remedy provid- 
ed by S. sor of the Civil Procedure Code under which a suitor 
can apply to the Court to be put in possession of land paying 
revenue to Government which is the subjeet of the suit when 
the party in possession neglects to pay the revenue and the proper- 
ty is consequently ordered to be sold, and can get a decree direct- 
ing the payment of the amount paid by him towards the revenue 
or get it charged on the land. For the land in litigation between 
the plaintiff and the defendant was not ordered to be sold and the 
defandant had not only always been ready and wiling to pay 
but did also tender the revenue due before the plaintiff made 
the payment, and that tender was not accepted by the village 
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officers solely because the plaintiff taking advantage of his name edo d 
being on the register objected to the defendant beiyg allowed to ov... 
pay and insisted on the money being received from himself. ° Sa 
In every view therefore the payment by the plaintiff was SEEN ee 


voluntary. I dismiss the petition with costs, Pefffron dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar, and Mr. Justice 
Miller. . 
K. V. S. Sheik Mahamad Ravuthar S A ppellant* 
7. (1st Plaintif). 
The British India Steam Navigation Company, ^ | 
Limited, by its Managing Agents Messrs. 
Mackinnon Mackenize and Co... .. Respondents. 
" Defendants). 

Maritin:e Law.—Bill of Lading—Construction—&xception Clause. 

A Bill of Lading contained, in addition taan exception clause as regards 
** accidents, loss or damage from any act, neglect or default whulsoevei of the 
. pilot, master or mariners or other servant of the Company,” another clanse 
which ran thus :—‘‘In all cases and under all circumstances, the liability of 
the Company shall absolutely cease when the goods are free of the ship’s 
tackles; and thereupon the goods shall be at the risk for all purposes and iu 
every respect of the shipper or consignee.” — 

Held Per Subrahmania Aiyar, J:—That the carriers were not exonerated 
from liability for their negligence in landing the goods. 

Except when the words leave no option to the Court to construe them 
as otherwise than making out an agreement that the party holding the goods 
in a legal character contracts not to be responsible for breach of any of the 
incidents attaching to it in law, the agreement should be taken to provide only 
for some definite matter or matters in connectton with the legal relation 
subsisting between the parties to the agreement. 

Held also that.the and clause in the Bill of Lading puts an end to the 
Company's liability only as carriers when the goods leave the ship’s tackle and 
constitutes their subsequent possession until delivery as that of bailees. 

The defendant company undertook to carry some bags of rice belonging to 
plaintiffs and deliver them at Tuticorin. The goods were landed aud stored on 
the foreshore at Tuticorin from the 24th to 3oth of October. On account of 
heavy rains from the 27th of October, the goods were damaged. The finding e 
was that the Plaintiffs were not guilty of any negligence. 

Held: Per Subrahmania Aiyar, J :—That the defendant company, in land- 
ing the goods as they did without precautions to prevent damage to them, fail- 
ed to take the same care of the plaintiffs’ goods as a prudent person would, in 
similar circumstances, have taken of like goods of his own, and that the 
damage was therefore the result of the Company's negligence and that the 
clauses in the Bill of Lading did not save them from liability. 


* S. A. 97 of 1904. 5th September 1906, 
E 
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Per Miller, J*—The exception clause being clear in terms was valid and 
even if the condition as to landing be struck out, any negligence on the part of 
the carriers in fhe landing of the goods will be saved by the exception clause. 


That the exceptiou clause, if not the clause relating to'the condition as to 
landing, saved the defepdants from the liability which would otherwise attach 
to them., 


Per Curiam. | 
Ambiguous expressions employed by a company for the purpose of limit- 
ing their common law liability have to be construed against the company. 
Second appeal from the decree of the District Court of 
Tinnevelly in A. S. No. 85 of 1902, presented against the decree 
of the Court of the Subordinate Judge of Tinnevelly in O. S. 
No. 7 of 1go1. 


P. R. Sundara Atyar for appellant. albos 
D. Chamter for respondents. 
The Court delivered the following 


JUDGMENTS :—Subrahmanta Atyar,J.—This is a suit for the 
recovery or Rs. 2,400 odd, the value of 246 bags of rice, be:ng part 
of the rice shipped in Rangoon, in the 5.8. '"l'horndale,"belonging 
to the first defendant Company for delivery at the port of Tuticorin 
to the and and 3rd plaintiffs agents ofthe rst plaintiff. The 
goods arrived at T'uticorin and were landed by the Company and 
placed on the foreshore. About 1098 bags of rice out of the total 
cargo, belonging to various parties, brought by the ship and placed 
on the foreshore, were destroyed under the orders of the Municipal 
authorities on the ground that.they had become damaged by rain 
and unfit for consumption Among them were the bags with 
reference to which the present claim is made. That the bags 
became damaged by rain and liable to destruction is not disputed, 
Admittedly the monsoon set in from thenight of the 27th October, , 
and it continued to rain heavily off and on, up to the 30th idem. 
The landing of the rice cargo had, no doubt, commenced on the 
24th, but it was continued even after the rains had set in and 
until the 30th. ‘Though some default was imputed to the plain- 
tiffs, the District Judge's opinion must be taken to bein their 
favour, for while he thought there was apathy and negligence on 
the part of the consignees, speaking generally, he found it im- 
possible to say that the plaintiffs themselves were among those 
that were in any way to blame. As regards the charge of negli- 
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gence against the company the District judge expressed himself Mahamad 
thus: : E o 
“There is no evidence that the caigo was put out of the ship facia Steam 
during rain, but if it happened to begin raining while the boats Ren. 
were between the ship and shore, the boats naturally went on. Atyar, J 
The wetting received by the bags in these circumstances would 
have caused no damage had the consignees taken delivery at 
once. ‘The damage was caused on the foreshore, and the fact 
that the bags had to stay there a longtime was entirely due to 
the negligence of consignees, for defendants did all they coulda 
to clear the cargo quickly.” . 
Reading these observations with the conclusion of the Judge 
»thát it was impossible to find negligence on the part of tbe plain- 
tiffs themselves, the only possible view with reference to the bags 
in dispute is that they, baving got wet while being landed, were 
allowed toremain on the foreshore in such a condition that the 
wetting ultimately resulted in their being completely damaged, 
and this without any default on the part ofthe plaintiffs; ‘The 
other matters relevant in this connection are (1)that after the 
bags in question left the ship nothing was done by the company) 
to protect them from exposure to rain either dnring transit ôr on 
the foreshore, and (2) that the company are unabie to show thé 
specific date or dates on which they were landed arid, if sacked 
at all, when that was done so as to enable the plaintiffs to take 
delivery. 


In these circumstances I am of opinion that the company, in 
landing the goods as they did without precautions to prevent 
damage to them, failed to take the same care of the plaintiffs 
goods as a prudent person would, in similar circumstances, have 
taken of like goods of his own. and that the damage was therefore 
ihe result of the company’s negligence. 

The question, therefore, is whether the company is exempted ° 
from liability by the terms of the bill of lading. Mr. Chamier, 
on behalf ofthe company, relied, in support of his contention 
that they were not liable. on the exception contained in the body 
of ihe instrument as to “ accidents, loss ot damage ffom any act, 
ueglect or default _whatsoéver of the Pilot, Master or Marineis 
or other Sbivant of the compariy” and also upon the following 
passage ii the concluding part of paragrapl 9 of the conditions 
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Mapio appearing at the foot of the bill of lading: “In all cases and 
. vy: under all cjrcumstances the liability of the company shall abso- 
India uen lutely cease when the goods are freeof the ship’s tackle, and 
e thereupon the goods shallbe at the risk for all purposes and in 
Aiyar, J. * 14: : » 
every respect of the shipper or consignee. 


According to the opening part of the said condition No. 9, 
it was optional with the company to deliver the goods into a re- 
ceiving ship, or, as the company did on the present occasion, to 
land them for delivery at the expense of the consignee on a scale 
of charges fixed by the company. The bill of lading here is, with 
one exceptión not material, identical with the bill of lading of the 
same company which had to be construed in British India Steam 
Navigation Company v. Rafanst;^ and the observations of Harran — 
C. J., at page 187 are applicable. He said ; “When examined it 
will be found to provide for the carriage of the goods on the 
voyage, (2) for the landing of the goods, (3) for storing them on 
the wharf or in a godown, and (4) for their delivery and appro- 
priate exemptions from liability are inserted to cover each stage 
of the defendants’ responsibility.” 


We are here concerned only with those provisions of the bill of 
lading which provide for matters arising after the goods leave the 
ship’s tackle and these areexclusively dealt with by the second 
passage relied on by Mr. Chamier. The liability or non-liability of 
the company has therefore to be decided not with reference to the 
exemption relied on in the body of the document but solely with 
reference to the other exemption contained in the condition 
No. 9. Adstchell v. Lancashire and Yorkshire Railway Co.,- 
cited by Mr. Sundara Aiyar, seems to me a clear authority 
against the construction which Mr. Chamier sought to place 
upon it. The fact that there the defendanés were land carriers 
makes no difference. The Railway Company, the defendants in 
that case, notified the consignee of the arrival of some flax and re- 
quired him to remove it stating that they would hold it “ not as 
common carriers but as warehousemen, at owner's risk and sub- 

° ject to the usua" warehouse charges.” Part of the flax was not taken 
by the consignee for a considerable time and remained in the sta- 
tion on open ground, there being no warehouses the place. They 


1 J.L. R, 22 B, p, 184. L. R. 1o, Q. B. p. 256. 
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were insufficiently covered and got damaged by wet. Treating the Lecce 

. . . $ avutnar 
advice-note acquiesced in by the consignee as ,the contract be- ov. 
tween the parties, it was held that the company was liabfe for Ee herp in 


negligence. The following observations of Blackburn, J are much imani 


in point: marcus 

«I take it the law is very Clear to this extent, that where a 
carrier receives goods to carry to their destination with aliability 
as carrier (éxcept so far as that duty is qualified by exceptions), 
he may be said to be an insurer. The goods are then to becarried 
at the risk of the carrier to the end of the journey, and when 
they arrive at the station to which they were, forwarded, the 
carrier has then complied with his duty when he has given notice 
to the consignee of theirarrival And after this notice if the 
consignee does not fetch the goods away, and becomes in mora, 
then I think the carrier ceases to incur any liability as carrier, 
“but is subject only to the ordinary liability of bailee. There are 
several cases in which the question has been very much discussed 
as to when a carriers liability ceases as an insurer and his liabi- 
lity is changed into that of warehouseman. * * * But I do not 
think there has been any case decided to this extent that because 
the owner of goods wasidle and blameable for leaving them in 
the carriers hands therefore he as bailee held them under no 
responsibility whatever. * * * I think that the words of that 
note mean to point out that they (the company) would hold 
them as warehousemen and therefore they would be bound to 
takecare of them ; and at the owner’s risk so far as this, that they 
did not hold as carriers with a liability as absolute insurers 
(pages 260 & 262).” 

This advice-note differed from the condition in the present 
case in that the note in terms stated thai carrier’s liability had 
ceased and that the holding was only inthe character of ware- 
housemen. That no such sharp line is drawn in the present case 
by the provisions under consideration is not a circumstance 
making the case f the company better. It is well established 
that general words of this description used by a carrier are to 
be taken as far as possible against him. Taubman v. Pacific > 
Steam Navigation Company,? cited by Mr. Chamier no doubt 
seems to go the other way, but, assuming that the language 





1 26 L. T. 704. 
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pany's liability as carriers when the goods leave the ship's tackle 
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A 


of the contract there is not more specific than that of the condition 
here, it would, ifeundistinguishable on the ground that it related 
to passengers’ baggage, be a decision difficult to follow as not 
conforming, as suggested in Beven on Negligence (p. 1178), to the 
rule just stated, according to which a biguous expressions em- 
ployed by a company for the purpose of limiting their common 
law liability have to be construed against the company. Be this 
as it may, having regard to the later case referred to above which 
in many respects bears a closer resemblance to the present instance, 
I am of opinion that the defendants here are not by the passage in 
the condition relied on exonerated from liability for the negligence 
established against them. The passage might be taken as going 
the length of supporting the company’s present contention, if, on 
the goods leaving the ship’s tackle, they had aitoyether passed out 
of the company’s charge, But that was clearly not the case inas- 
much as there was no delivery by the ship’s side but only a transit 
of the goods for delivery on land. Until their duty to deliver in 
this way was discharged, the company’s possession continued. To 
say that duiiag such possession they held the property in one 
character or another, but without the responsibilities incidental to 
such character under the law, would be, to say theleast, spelling 
out of the indefinite expression “at the risk for all purposes and in 
every respect," an agreement which, if intended to be made, should 
be in language so explicit as to exclude any other -meaning. For, 
if the general words here are to be read in the comprehensive way 
suggested on behalf of the company, theywould exempt them from 
wilful misconduct on the part of the company’s servants. Except 
when the words leave no option to the Court to construe them as 
otherwise than making out an agreement that the party holding 
the goods in a legal character contracts not to be responsible for a 
breach of any ofthe ifcidents attaching to it in law, the agree- 
ment should, I think, be taken to provide only for some definite 
matter or matters in connection with the legal relation subsist- 
ing between the parties to the agreement. 'This is implied 
in the decision in Mitchell v. Lancashire and Yorkshire Ratl- 
vay Comfany. Hence tle only tenable view seems to be that 
the passage in the condition in question puts an end to the coni- 





— 


1 L. R. ro Q. B. 256. 
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and constitutes their subsequent possession ifntil delivery as that dais iun 
of bailees. v. | 
In this view it is unnecessary for me to consider whether, if T tr 
the passage in question were to be construed as operating to ex- Nar panone 
onerate the company from all possible lifbility—even for wilful ^7 J 
misconduct on the part of their servants—such an agreement 
would be sustainable in law. 
I would accordingly allow the appeal, reverse the decree of 
the lower Courts and grant the relief prayed for with costs for 
the plaintiffs throughout. 
Miller, J :—I think, having been found to have landed and 
stacked the rice upon the foreshore during heavy rains, without 
taking any precaution to protect the bags, the defendants should 
have been held by the District Judge to be guilty of negligence. 
It is not shown that they had any cargo of their own to land on 
this occasion, and it is found that they lent to the consignees all 
the tarpaulins which they had and that they did what they could 
to expedite the removal of their property by the consiguees, but 
these facts would not exonerate them. ‘They are negligent if they 
did not take reasonable care, and the stacking of bags of rice un- 
covered on theopen foreshore exposed to rain is not prima facte 
taking reasonable care. The District Judge’s finding must be 
taken to be that the plaintiffs were not guilty of negligence. Un- 
less then they are protected by the bill of lading the defendants 
are liable. 
My view of the bill of lading is this. The general exception 
of negligence will apply toall stages of the transaction covered 
by the contract, and is not 1estricted to that stage during which 
the goods are actually in the ship (Cf. Hassanbhoy Visram v. British 
India Steam Navigation Company, Limitıd, Jellicoe v. The British 
India Steam Navigation Company,2, but if there is a special clause 
dealing witha particular stage of the transaction that must be 
applied, to the exclusion of the general exception (Cf. British , 
India Steam Navigation Company v. Retanst,*. Here the stage of 
landing and storing is covered by the comprehensive condition free- 
ing the company from all liability in all cases after the goods have 
left the ship’s side. Such a condition is intended evidently to ex- 
clude all other conditions less wide and comprehensive than itself, 


1 I. L. R. 13 B. p. 571 2 I. L. R- 10 C. 489. 
d 3 I. L R, 22 B, p. 184. 
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ahamsd and must be takerfto be the sole condition iu the bill of lading 

um governing the landing of, and subsequent dealing with the cargo 

xd so lohg as it stands in the bill of lading. I say the sole condition, 

Nery <> betause it seems to me that the sentence immediately following. 
‘And thereupon the góods shall be for all purposes and in every 
respect at the risk of the shipper or consignee" does not constitute 
a second condition but merely reiterates and explains the first. 


Now the condition runs as follows: —'' In all cases and under 
all circumstances the liability of the company shall absolutely cease 
when the goods are free of the ships tackle, and thereupon the 
goods shall be fer all purposes and in every respectat the risk of 
the shipper or consignee:” 


If this condition gives clear and unambiguous expression toa 
stipulation made by the ose party to the contract and accepted by 
the other, we are, to use the words of Cockburn, C. J, in Stadhara 
V Lee,’ bound to give effect to that stipulation, without stop- 
ping to consider how far it is reasonable or not. There does 
not seem to be here any ambiguity in the stipulation. In the 
case of Mitchell v. Lancashire and Yorkshire Railway Com- 
pany,* relied on by Mr. Sundara Aiyar, Freld,J., felt himself bound 
to construe the words ‘ at the sole risk of the owner ? in the con- 
tract before him as subject to the expressed admission that 
the company held as warehousemen, £ ¢, under a known 
character and definition And Lord Blackburn’s judgment 
proceeded principally on the ground stated at the bottom of page 
261 of the report, where he said: “ What we have to con- 
sider is, whether defendants can have the benefit of receiving 
warehouse rent without any liability whatever, for that is what 
Mr. Herschell’s argument came to. We are to be paid warehouse 
rent and keep them as warehousemen but we are not bound to 
take any care of them at all It is but reasonabé4e to suppose that 

, if the defendants meant to express any such thing as that it should 
have been expressed clearly and distinctly"; and the learned 
Judge was unable to import the meaning contended for into.the 
words ‘at owner's sole risk) Here there is no ambiguity that 

e I can see. The words, though general, are perfectly distinct and 
clear The company does not say that it will hold as warehouse- 
menor under any other * known character aud definition." It 


132L, J. Q. B. p. 77. 3 L. R. 1o Q. B, 256. 
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says simply that it will take absolutely no liability i in any case or 


under any circumstance once the goods have left the ship, and 
that from that time all risk for all purposes and 1 in every respect 


Mahamad 
Ravuthar 
v. 


The Bmtish 
India team 


shall be upon the owner. I do not think that anything can bre Navigation Co. 
clearer than this. It no doubt involves the position to which Lord Mfller J. 


Blackburn adverted, that the defendants repudiate liability while 
charging landing chargeand storage rents. But the repudiation 
is distinct and clear here and not qualified by any undertaking, 
and, however much I may endeavour to read their words against 
the company, I cannot read into them an admission of any liability 
whatever for loss or damage done to the goods while being landed 
or stored. Would a shipper reading this bill of lading think that 
he had any protection in the landing of bis goods under it? 
Surely he could not do so. 


This case ‘is, I think, practically on “all fours with the case 
of Taubman v. Pacific Steam Navigation Co.,! in which the 
defendants were exonerated from liability for loss by negli- 
gence of a passenger’s luggage. Mr. Beven in his work on 
Negligence in Law (2nd Edition, p. 1310, foot note) suggests 
that that case might not be followed in England, and would 
certainly not be followed in America, but if that be so the 
reason so far as I can see would be that the defendants could not 
be allowed to contract themselves out of all liability. Inthe case 
of Le Blanche v. London and North Western Ratlway Co., ? 
to which the learned author refers in his note, the Court does 
not refer to and does not seem to me to throw doubt on 
Tubman's case. There was an affirmative contract by the Railway 
Company to do what they could to ensure the punctual running of 
. the trains, and reading this as a part of the contract, the Court 
held that the further condition repudiating responsibility for dela 
or detention could apply only to such delays and detentionsas were 
not due to the company’s default. That is reasonable enough, but 
is not the case of Taubman v. Pacific Steam Navigation Co.,! where 
the contract was that the company would not be liable dor the 
loss of luggag. under any circumstances. 


It mav no doubt be that the carrier ought not to be allowed 
to absolve himself from all liability for negligence, and here 
Mr. Sundara Aiyar contended that the condition which I am 


— 
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considering shou, be struck out of the bill of lading on that 
ground, fe., as being contrary to public policy. It may be open 
to*us to reject it on that ground, but not, I think, on the ground 


Navigation Co. that it does not clearly repudiate all liability. 


Miller, J. 


But it is not necessary for me to decide whether or not we can 
allow the condition to stand as part of the bill of lading, for if it be 
rejected the contract to carry and deliver does not thereby fail, 
and in my view of the bill of lading which I have stated above, if 
the footnote is struck out the general exception will come into 
operation and the company will be protected against the negligence 
of its servants. 

It has been frequently held that an exception against negli- 
gence is valid if clearly expressed and the cases in /ellscoe v. The 
British India Steam Navigation Co.,! and Hussanbhoy Virsram v. 
The British India Steam Navigation Company,Limtted,? are autho- 
rities in India to that effect, from which I am not prepared to ex- 
press dissent. 

If then the condition as to landing be struck out, the general 
exception of negligence will protect defendants, and if the con- 
dition be allowed to remain the defendants are protected by it. In 
either event the second appeal fails and I would dismiss it with 
costs. | 

Under S 575 of the Civil Procedure Code the judgment of 
the Hon. Mr. Justice Miller prevails and the Second Appeal is 
dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Miller. 


Mahamahopadyaya Ranga Chariar is Appellant.* 
v. e = 6(Plaint ff.) 

The Municipal Council of Kumbakonam 
(Respondent) 
(Defendant.) 


Madras District Municipalities Act 8. 4 B. 1 a, ò, 3a, 6, S. 261—Supersession 
of Counctl— Abatement of suit for injunction against the Council— Notice in suits 
Jor injunction—No necessity for—Easemenis Act S. 7 111. a. & 1— Conflict of 
rights —Seruttude— Meaning of. 


* S A. No. 963 of 1903. 28th August Igo6. 
1 I. L. R. 10: C. 489. 3 I. L. R. 13. B. p.571. 
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Supersession of a Municipal Corporation by the Governor in Council Runga Chariar 
under S. 4 B (1) b of the Madras District Muuicipalities Act ıs merely a suspen- ee ANE 
sion of the corporation and not an extinction thereof: the*provision in the qe ! 
Act that the property shall vest in the Govern >r ın Council during superses. 
sion only, implies that thereafter 1t devolves by operation of law in the resus- 
citated council, as the rightful successor of the sup®rseded council. 

Pe: Curiam. 

The notice required by S. 261 ofthe Act is not required in su.ts for an 
injunction. The right spoken ofin ill. (i) to S. 7 of the Eagements Act is 
not an easement and 18 not to be understood as overriding the right recog- 
nized in ill. (a) to S. 7. When the two rights come in conflict, that which 
has of necessity to yield must go altogether and accommodate itself as best as 
it can according to circumstances. The right putin ill. (i) to S. 7 is fn short 
a right only in the sense that the passage of water from tke higher to the 
lower close gives no right of action to the owner of the latter ; but he can 
protect-himself by a suitable alteration of, or work done, on his own property. 

The signification of the word * servitude" in the Civil Law and in English 
and Indian Jaws pointed out. | 

Per Subrakmanta Atyar J. 

Dissolution and supersession and the effects thereof distinguished and 
explained. 

The cancellation of the notification coustituting a municipality by 
the Government under S. 4 B (1) (a) of the Act operates as a total annihila- 
tion of the corporation and under Sub-s. 2 of the same section the funds till 
then available for the abolished municipality are at the absolute disposal of 
the Governinent. 

The word '* reconstituted” in S. 4 B. (3) (b) of the Act has reference only 
to the authorities or persons concerned taking steps for the appointment or 
election of councillors who are to fill the vacancies caused by the superses- 
sion, and the word **constitute" imports the meaning of the erpr:ssion f'to 
appoint.” 

Per Miller J :—Municipal councils in the Presidency compared with a 
chartered Municipal corporation of England and distinction pointed out. 

The plaintiff brought a suit for an injunction against the Municipality, 
restraining them from removing a ridge erected by him to keep off the rain and 
sewage water flowing from the highway into his land which was on a lower level 
and for damages. Subsequent to the decree and when the second appeal was 
pending the Municipality was superseded by the Government for a period of 
seven months and a new council was constituted after the lapse of the period. 
There was no question of damage to the upper land. 

Held—That the suit did not abate :— 


That the notice required by S. 261 of the District Munic palities Act was 
not necessary. 


Held also—That the plaintiff, the owner of the lower land, was entitled to 


protect himself by suitable erections on his own land and was consequently @ 
entitled to an injunction. 


Second appeal from the decree of the District Court of Tanjore 


in A. S. No. 978 of 1902, presented against the decree of the Court 
of the District Munsif of Kumbakonau in O. S. No. 600f Igor. 
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SUPER ANE The plainti®.broughta suit for an injunction against the 
eii: Municipality restraining them from removing a ridge erected by 
as him to keep off the rain and sewage water flowing from the high- 
way into his land which was on a lower level and for damages. 
Subsequent to the “decree and when the second appeal was 
pending the Municipality was superseded by the Government 
for a period of seven months and a new council was constituted 
after the lapse of the period. There was no question of damage 
to the upper land. 

P: S. Sivaswamt Atyar for V. Kreshnaswamt Atyar and 
K. Srinivasa Atyangar for appellant. 

P. R. Sundara Atyar for respondent. 


The Court delivered the following 


JUDGMENT:—Subrahmania Atyar, J—This case was argued 
fully and ably on both sides. The important questions for determi- 
nation are :— 

1. Whether this second sppeal cannot be prosecuted by the 
appellant as against the present Municipal Councillors; 

2. Whether the suit, in so far as the prayer for injunction is 
concerned, is uusustainable for want of notice under S. 261 (1) 
of the Madras District Muncipalities Act ; and 

3. Whether the appellant was disentitled to raise the ridge 
put up by him on his own land adjoining the highway vested in 
the Municipal Council, for the purpose of keeping off from his land 
water on the surface of the highway which otherwise would flow by 
gravitation on to his land. 

Now as to the first question, by the notification of the Govern- 
ment, dated the 29th August rgos, issued under S. 4—B (1) 
(5) of the District Municipalities Act (Madras Act IV of 1884), the 
Municipal Council of Kumbakonam then existing was superseded 

* fora period of seven months till the 31st March 1906. Subsequently 
Councillors were appointed or elected for the Municipality and 
they entered on their duties after the expiry of the period of super. 
séssion. Mr. Sundara Aiyar for the Councillors contended that the 
present suit, which had been instituted against the superseded 
Council, necessarily. terminated on the supersession taking place 
having regard to the definition of “ Municipal Council” in S 
3 (XV) of the District Municipalities Act and to S. ar of the. 
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same Act which makes every Municipal Cou cil a body corporate. Fg? Chafier 
In other words, he urged that the corporation that subsisted up to pono 
the date of the supersession became thereafter completely e extinct ipae 

and that the Councillors who took office subsequent to the expiry of S: gubrahmanta 
the period of supersession constituted a fresh corporation which 

cannot be proceeded against for the damages stated to have been 

caused by, or the i junction claimed on account of, what had been 

done by the stiperseded Council, the alleged cause of action being 

purely personal in reference to that body. It was argued that, 

though the idea of a corporation implies something more than the 

group of natural persons with reference to whom.the corporate 

character is predicated, the corporation caunot be taken to subsist 

when that group has been completely broken up and that the'pro- 

visions of the District Municipalities Act relating to supersession 

are only consistent with this view. The difficulty of formulating 

a theory as to the true nature of a corporation that would satisfy 

minds bent upon probing the matter from more than a practical 

point of view wil be found well suggested in the recent brilliant 

paper of Prof. Maitland on “ Moral Personality and Legal Person- 

ality” in No. r4 of the Journal of the Society of Comparative Legis- 

lation. It seems to me that in discussions like the present we may 

not unprofitably turn for light to the rules of English Law relative 

to corporations even taking that that law has, as the learned w'iter 
humorously put it, been muddling along with semi-personality 

and demi-semi-personality towards convenient conclusions prompt- 

ed by its characteristic sound instincts. The subject of abeyance 

of fictitious personality will be found discussed in Grant on Cor- 
porations in the chapter on “ Dissolution.” At'!page 301 cases 
analagous to the present are considered and the author states the 

. following propositions as deducible from the authorities :— 


«That the misf&se or abuse of only some of the legal attri- 
“« butesof a corporation or the usurpation of fresh liberties, &c., are — e 
“either of them, when proved, ground for a judgment of seizure 
* of all the liberties, &c., and therefore of the removal from the cor- 
“ porators, during the pleasure of the Crown, of the corporate char- 
“acter in all its parts. 

« That such seizure does not operate to dissolve a corporation 


“but only to suspend its regular operation during the pleasure of 
“the Crown. 


Rupga Charial 
v. 
Kumbakotam 
Municipal 
Counci, 
Subrahmania 
Aiyar J. œ 
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“That judgment of ouster of all the corporators upon informa- 
“tion against them does not dissolve the corporation but only sus- 
“ ptnds its operation. 

“That in either of the two last cases the corporation may be 
“revived by a new charter which operates by relation, so as to make 
* the new body in all respects identical with the old one as regards 
‘ prescription, choses in action, rights of common, etc,, and also as 
“regard debts, liabilities, &c., and the same of a writ of restitution. 


‘That the usual practice upon seizure has been for the Crown 
‘to appoint a custos who appears of himself to have discharged all 
“the functions, duties, &c., of the corporation until the restitution 
* of the liberties or revival of the corporation.” 


— 0n t 


A possible objection on theoretical grounds to the doctrine o 
dormancy is met by the*learned author thus :— 


“In fact there seems to be a difficulty in reconciling the doc- 
“ trine of dormancy or dissolution for some purposes only with 
“strict principles of corporation law; on the other hand, however, 
" the inconvenience of holding that a corporation in such circum- 
‘stances is wholly dissolved—so that their leases would be disturb- 
“ed because the lands themselves would revert to the ori ginal 
“owners, lands given for charitable purposes would be lost, persons 
“ having debts due to them from the corporators could not recover 
“them, the corporators would lose their rights of common &c. :— 
** js manifestly so great that the doctrine though it has been treat- 
“ed lately with some degree of doubt must probably be consi- 
“ dered asalmost established, and that such a revival operates by 
“ relation so as to prevent the destruction of prescriptive rights 
“vested in the corporation, and not to interfere with the Operation 
“ of statutes of limitation either for or against them." 


Now turning to our enactment, that it has not departed from, 
but has, so far as it goes, followed this doctrine of dormancy 
is, by its provision, made abundantly clear. Section 4—B 
(1) (2) empowers the Government to cancel the notification consti- 
tuting a Municipality and to dissolve the Municipal Council when 
it sees fit to do so. The consequence in such a case, of course, is 
a total annihilation of the corporation, and under Sub-s. 2 of 
the same section the funds till then available for the purpose of 
the abolished Municipality are at the absolute disposal of the 
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C. 


Government. The provisions as 'to supersession? which term, by Ruig Chatiar 
the very contrast involved in its use here as distinguished from- ‘Kumbakonam 
dissolution, implies a radically different thing, are framed naturally Councus 

on quite other lines. No doubt the Municipal Councillors holding oe 
office at the time of the supersession cease to Ho so altogether. But 
the Municipality itself is left intact, the management of its affairs 
has to be provided for by the appointment.of a person or persons to 
be chosen by ethe Governor in Council and though the property 
held by the Councillors is, during the supersession, vested in the 
Governor in Council, that is so only in trust for the purposes of 
the Municipality concerned as S. 4—B (3) (a) . (ii) must be 
read along with S. 27. To put it otherwise, supersession is 
nothing more than the dismissal of incompetent Councillors, fol- 
lowed only by the appointment of, to borrow the language of the 
English law, a custos for the discharge bf the functions of the 
Council pending the nomination or election of other persons who 
would resume work in the normal way. In a word, supersession 
is but a suspension of the Council. A clear argument suggested 
by the section itself against the contrary view is this: The former 
of the provisions just mentioned does not give the Governor in 
Council power to transfer the property vested in him during 
the supersession to the reconstituted Municipal Council. And as 
Ss. 23 and 24 are limited to the case of streets, roads, &c., 
property other than these, taken by the Governor in Council 
during the supersession would, for want ofa provisionon the 
point in the Act, not pass to the reconstituted Council if that 
were an entirely new creation. And as the Governor in Council 
takes the property only during the time of the supersession, there 
cannot be implied in him any power to make a transfer that could 
operate after that period. The result of this view is the loss of such 
property to the Municipality which, of course, could not have been 
intended. Nor could the subject of what is to become of property 
of this description after the expiry of the period of supersession 
have been overlooked by the draftsman, considering that. by 
one of the clauses already referred to in the same section, he has 
provided for the disposal of the property in the event ofa e 
dissolution. The only reasonable view then is that he took it 
that the provision that the property shall vest in the Governor 

in Council during supersession only, implied, as it undoubtedly 
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dune that thereafter it dive by operation of law on the 
resuscitated Councilas the rightful successor of the superseded 
Council. i 

* As regards the word ‘reconstituted ? in S. 4—B (3) (4), on 
which Mr. Sundara Aiyar laid great stress, it has, in the context, 
reference to the authorities or persons concerned taking steps for 
the appointment or election of councillors who are to fill the 
vacancies caused by the supersession, and, “to appoint" is one of 
the acc.ptations in which “constitute” is, as a word of the Eng- 


Iish language, used. 


I therefore overrule the contention I have been considering 
and hold that the plaintiff is entitled to proceed with the case as 
against the existing council. ` 


Next, as regards the question of notice, I may deal with it 
quite shortly. Suits referred to in Cl. (1)of S. 261 are, by its 
very terms, those which relate to acts ‘ done or purporting to be 
done,” "whereas, a claim for an injunction is with reference to 
what itis apprehended will be done in the future. It would not 
beright to impute to the legislature an intention to insist upon 
the lapse ofthe interval involved in the provision as to notice 
even in regard to cases where such lapse might be attended with 
the completion ofthe threatened injury, the prevention of which 
is the very aim and end of the suit—Cf Kirk v. Todd. 

This objection also therefore fails. 

I now pass on to the third and last question. The arguments 
on behalf of the Councillors as to this were rested on the rigbt 
enunciated in Illustration (i) to S. 7 of the Indian Easements Act, 
which is as follows :— 

' "The right of every owner of upper land that water naturally 
“rising in, or falling on, such land and not passing in defined 
“ hannels, shall be allowed by the owner ofadjacent lower land. 
* to run naturally thereto.? 

That this rule is as well settled as any rule of law relating to 
incidents of ownership of immoveable property goes without say- 
ing. The point is whether the consequence which Mr. Sundara - 
Aiyar has sought to derive from the rule follows. In other words 
is the owner of lower land precluded from preventing "water natu- 
rally rising or falling” on theadjacent higher close from coming 





1 21. Ch. D. 484 
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on his own, by an act which is no more than a -natural use of his Ranga Chafler 
own property ? For example, if the proprietor of alower plot of Kumbakonam 
ground situated in a town (as in the present instance) erects a Cousil* 
house with the result that the wall thereof throws back Subrahma- 
the water which otherwise would have passed by gravitation uet 
thereon, has he thereby rendered himself hable to an action at 

the instance of his neighbour? In my opinion, no. Even were the 

question bare of authority I should have no hesitation in holding 

as I do for the simple reason that the right spoken of in Il, (z) 

is not to be understood as overriding the right, for instance, re- 

cognised in Ill. (æ) to the same section, viz., to build on the land 

subject only to any Municipallaw for the time being. Each of 

these rights is, of course, exercisable by its owner ; but when the 

two come in conflict that which has of necessity to yield must go 

altogether or accommodate itself as best as it can according to 
circumstances. The right put in Ill. (7) is, in short, a right only 

in the sense that the passage of water from the higher to the lower 

close gives no right of action to the owner of the latter. 


No doubt in this sense the right is precarious, but let us see 
what the other view would lead to. Suppose that the owner of 
Blackacre, which is contiguous to, and on the same level with 
Whiteacre, is, in the course of agricultura] improvements effected 
by theowner, raised in level so as to make surface water thereon 
pass off into Whiteacre, Is thelatter to remain subject to the 
burden of receiving such water unless and untila change in the 
condition of the two properties is brought about by natural 
agencies ? Can the owner of Whiteacre, in order to prevent his land 
being placed under such a disadvantage, restrain by action the 
owner of Blackacre from raising its level ? Suppose again these 
properties are situated in a town and that Blackacreis aequired 
by the Municipal authorities to be laid out-as a road, the road be- 
ing ofa higher elevation than Whiteacre. Are the owners of the ° 
lots into-which Whiteacre is, let us suppose, divided, to be held 
disentitled to build on their properties unless they provide for the 
drainage of surface water coming on the highway? Can they 
obtain an injunction restraining the Councillors from elevating 
the road in order to' prevent their properties becoming liable 
to the overflow which would result from the road being raised ? 
The answers to these questions must, if the contention on behalf 

G 
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Range Charlar of the Councillors were to prevail, be in the affirmative. Such 


Kuribakonam 
Mnn 
Council, 


Subrahgna- 
nid Aryar; J. 


Conversion ofeoften necessary and perfectly legitimate acts done 
on one’s own land into causes of litigation cannot but prove 
intolerable. The right answers should, of course, be in the nega- 
tive, the party affected by such acts being left to protect himself 
by a suitable alteration of, or work done on, his own property. 


Now the view of the upper owner's right urged by Mr. Sundara 
Aiyar would be to invest it to all intents and purposes with the 
‘character of an easement ; and he did not shrink from saying that 
this was so. But that soild be flatly to contradict the enacting 
portion of tHe section to which the illustration is appended, for, 
according to it,therightin question is not an easement buta 
right incident to property, the restriction of which might give 
rise to an easement. o 


It is quite true that the term “servitude” has at times been 
used by authors as well as judges with reference to this right, and 
the Civil law relied on to meet arguments in denial of the exist- 
ence of such a right at Common law. But to infer from these 
passages in the authorities that in regard to the present matter 
English and Indian law on the one hand, and Civil Law on the 
other, are identical would be a misconception ; for under Civil Law 
owners of higher and contiguous lower lands were under a reci- 
"procal obligatien in respect of water naturally arising or coming 
on the higher land inasmuch as the proprietor of the latter was 
himselt bound not to interfere with such water finding its way 
in the usual course on to the lower and (Domat's Civil Law S. 
1583); whereas according to English and Indian law no such 
obligation attaches to the ownership of the higher land (see IIl. (e) 
to Section 7 of the Indian Easements Act) Nor is the use ofthe 
word “servitude” in the way referred to altogether unwarranted 
inasmuch as it, in Civil Law, had a very wide signification and 
included burdens on ownership which did not amount to ease- 
ments in the sense in which this latter term is employed in the 
English and the Indian systems. In Roman law, whenever the 
enjoyment ofthe owner was curtailed, the property was said to 
be in servitude (res servi?) When the enjoyment was in no way 
restricted, the property was said to be free from any servitude—to 
have freedom (/iberfas). In this sense, even a usufrüct was as 
much a servitudé as a right of way, both being modes of 


J 
r 
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enioyment of land in opposition to the owner. (Hunter's Roman law, Li a 
and Edn., pp. 394 and 395.) Certainly therefore the passages referred scumbaconam 
to, in spite of a certain want of clearness in the language ocurring Couns! 

in one or two of the Indian decisions on the point, cannot be Subrahme- 
understood as establishing that the right enunciated in Ill. (7) is MOT 
virtually an easement, for none of them goes to the length of.say- 

ing that the lower proprietor is precluded from protecting himself 

against the flew by what he does in the natural use of his own 

land. The contrary, on the other hand, has been unequivocally 

laid down more ‘than once In Smith v. Kenrick, * Cresswell J., 

implies this throughout his judgment and particularly when 

he observes: “Surely, the reasonable thing is, that plaintiff 

should leave part of his own coal to protect his own workings 





against the influx of water" (at p. 565). Cresswell, J.’s view of 
the law was acted upon in Baird v. Williamson * and applied 
to the facts of the case there. The statement of Ærle, C. J., at 
pp. 391 and 392 is explicit. He said: “If, while the occupier of 
a higher mine exercises the right to get all the minerals from his 
land, nature causes water to flow to a lower mine, he is not respon- 
sible for this operation of nature. If the owner of the lower mine 
intends to guard against this operation, he must leave a barrier at 
the upper part of his mine to bay back the water of his higher 
neighbour.” This proposition was accepted in the House of Lords 
in Rylands v. Fletcher, ? Casrns, L..C., expressing himself thus: 
“If in what I may term the natural uses of that land, there 
had been any accumulation of water, either on the surface 
or underground, and if, by the operation: of the laws of 
nature, that accumulation had passed off into the close occupied 
by the plaintiff, the plaintiff could not have complained that that 
result had taken place. If he had desired to guard himself against 
it, it would have lain upon him to have done so by leaving, or by 
interposing, some barrier between his close and the close of the 
defendants in order to have prevented that operation of thelaws * 
of nature." This passage was quoted with approval by Lord 
Blackburn in Wilson v. Waddell, * also decided by the House of 


Lor ds. e 
With such direct and high authorities before us, I consider 


" jt unnecessary to notice in detail the statements of law in the 

i a — — ——————M——á 
1 7 C. B, 515. 2 15 C. B. N. S, 370. 
31. R. 3 H. L. 331. t 2 À. C, 99, 
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American works 'of Angell, Gould and Farnham, to which our 


bakonam attention was ealled by Mr. Sivaswami Aiyar. Suffice it to say 


that, according to Farnham, the latest of these writers. the rule 
adopted in most of the jurisdictions in the United States is in ac- 


‘cordance with that supported by the English opinions quoted 


above (Law of Waters, Volume III, Ss. 890 and 89r). 


I am, therefore, of opinion that in removing the ridge which 
the plaintiff had, in the natural and perfectly legitimate use of. 
his property, put up on his own land, the Municipal Councillors 
committed a trespass. Having regard to the fact that this was 
not the first eccasion on which they did so, they should, I think, 
be restrained from repeating such illegal interference with the 
plaintiffs property. — — 


I think I ought nofto omit to say that it seems quite odd 
that the local authority constituted for the very purpose, among 
others, for, providing for the drainage in the town, so far as their 
means and circumstances permitted, should persist in discharging 
on the plaintiff's property, not only rain water falling on the high- 
way vested in them, but also, to say theleast, sewage coming 
from the neighbouring houses as well as the overflow of an artifi- 
cial pond in the locality which, as it were by design, they are 
content to receive on the highway. 


I would, therefore, allow the appeal and grant a decree to the 
plaintiff for the sum of Rs. 10 claimed as damages and allowed by 
the District Munsif, and further restrain the Municipal Council- 
lors from interfering with any work which the plaintiff, in the 
lawful use of his land, may construct thereon to keep off surface 
water arising from or coming on the highway abutting the 
plaintiff's land. I would make the Council pay the plaintiff's costs 
throughout. 


Miller, J :—I am of the same opinion. Mr. Sundara Aiyar's 
argument on the first preliminary question proceeds on the ground 
that, when all the members of an aggregate corporation die, the 
corporation is dissolved (2 Bac. Abr, 245). There is an absolute and 
total dissolution. That was so, no doubt, in the case of a Chartered 
Coporation in England, but it does not follow that in the case of a 


` Municipal Council in this Presidency the same effect will follow the 


same cause. The Chartered Corporation totally dissolved by loss of 
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all its members could not be revived, and ite dissolution carried EE Chària 
with it consequences “‘so disastrous that the English Court have Kumbakonam 
limited and doubted, though they may not have overthrown, the SU" 


doctrine that a Municipal Corporation can be totally dissolved » Miller, J. 
(Dillon's Municipal Corporations, 4th Ed. p. ” 246.). 


It is quite clear that the legislature, in the statute which we 
are considering, did not intend to effect such a total dissolution. 
-. "The words ' Supersede for a specified period’ are themselves suffi- 
cient to prove that fact, and, in my opinion, the word ' reconstitute' 
points in the same direction, indicating rather the revival of the 
former body corporate than the creation of a new ome. 


Ordinarily the words ‘ supersede for a specified period’ would 
be equivalent to ‘ suspend; and it is evident that they were intend- 
ed here to have that signification. If theeection did not expressly 
declare the effects of supersession, there can, I think, be no doubt 
that, at the end of the specified period, the former Council would 
revive with its former members, and all its former rights and lia- 
bilities, and the property which is vested in the Governor in Coun- 
cil during the period of suspension? would cease to vest in him. 
. It is not possible, I think, as the section is worded, to hold that it 
was intended to create a new corporation in place of that suspend- 
ed. That view would seem to involve the existence of two Coun- 
cils at the same time, one revived by efflux of time, the period of 
supersession having expired, and the other constituted under the 
section. 


It being then the intention of the legislature, so far as that 
can be gathered from the statute, to revive the former corporation 
at the expiry of the period of supersession, is that intention nulli- 
fied by the fact that one of the declared effects of supersession is to 
deprive the body corporate or all its members? I do not think so. 
-The ‘fact is that thé comparison of the body corporate constituted 
under Madras Act IV of 1884 with a Chartered Muncipal Corpo- . 
ration in England is likely to mislead. ‘The bodies are not similar. 
In the case before us the corporation is a small body in whom is 
vested certain properties in trust for certain public uses (S. 27). 
The body can be removed without any act of any of its own mem- 
bers, by the will of the Governor in Council. The dissolution of a 
Chartered Corporation is complete when alliits members are gone, 
because it.has no power to act or to revive itself. But the English 
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akna Chanar cases show that it" was found necesary to hold that, even when an 


Mun 
iKCoun 





mMiller, J. 


pde integral part of,the corporation, e.g. the whole governing body, was 


lost, and the corporation would not act or renew the governing body 


aii so was dissolved to certain purposes, a fresh charter might be 


granted reviving the former corporation with all its old rights, and 
with the old or new Corporators. Cf. Rex v. Pasmore, 1 and 
Mayor of Colchester v. Brooks, Under our statute the body 
corporate is the governing body and the analogy ise incomplete : 
the body can be renewed by apower external to itself whenever 
its members fail and, in that respect, is rather analogous to a 
corporation sole than to a Chartered Municipal Corporation under 
the English Common law. 


That being so, there seems to be no reason why effect should 
not be given to the intention of the legislature and why we should 
not hold that the re-constituted Council is a revived corporation, 
revived with all its rights and liabilities, which during the period 
of supersession was suspended but not destroyed. 

The preliminary objection therefore fails. 


The 2nd preliminary question is whether the lower appel- 
late Court was right in holding that, in so far as the prayer for an 
injunction is concerned, the notice given to the Council by the 
plaintiff under S. 261 of the Act was defective and insufficient. 


I think it is unnecessary on this point to say more than this. 
Before the amendment made by Act III of 1897, sections similar to 
S. 261 in other laws were held on general principles not to apply 
to suits for an injunction; and whatever be the proper construc- 
tion of Subs. (3) to Section 261, added by the Act of 1897, that 
sub-section does not seem to me to require us to hold that a suit 
for an injunction is now within the section. 


The next question is, in effect, whether the plaintiff was 
bound to provide for the passing in its natural course of the drain- 
age water standiug on the road west of his garden, the road being 
on a higher level than the garden. 

The point has been argued on the natural rightsof the parties 
and not on the footing of the acquisition of an easement by either, 
and it was argued also on the footing that the water in question 
was not flood water accumulated by reason of any extraordinary 


1 3 D. & E. 19g. 2 7. Q. B. 339. 
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flood, but the usual seasonal accumulation in ,r&iny weather. In Panga Charie: 
fact we have to take it that the defendant’s right,in question is Kumbakonam 
that declared in Ill. (2) to S. 7 of the Easements Act, that is, tt is Comic 
to be taken that the water is water naturally rising in or falling Mn J. 
on the road. : 
For the appellant it is contended that the right so given is 
not an easement but is the right to pass the surface water on to 
the lower land, if the lower owner does not or cannot prevent it; 
in other words, it is the right of the upper owner to pass the drain- 
age if he can, and if the lower owner does not effectually prevent 
the passage, he cannot complain of any injury done by it to his 
land. The right in question is stated in the case of Smith v. Ken- 
rick, to which my learned colleague has referred, to be based on a 
rule of the Civil law to the effect that the lower owner owes a 
natural servitude to the upper in resp&ct of receiving, without 
claim to compensation, the surface water from the upper land. 
'The decision in that case was that it was for the lower owner, if 
he wished to do so, to maintain the barrier existing between 
two closes and that the upper owner was not bound toleave a bar- 
rier in his own land. Between the rule of the Civil law as 
there stated and the right enunciated in Ill. (?) there does not 
appear to me to be any substantia] difference, and from that- case 
it would seem that the so-called ‘servitude’ does not operate to pre- 
vent the lower owner from keeping out the water from the upper 
land, z.e., it is not an easement over the lower land. That case, 
no doubt, was one where there was in existence a natura] barrier 
between the lands of the plaintiff and the defendant, but in Ry- 
lands v. Fletcher? the Lord Chancellor stated the right of the plain- 
tiff to be not merely to maintain but also to enterpose a barrier for 
' his own protection against an accumulation of water on the uppér 
land, whether upon the surface or underground, and referred to 
Smith v. Kenrick és illustrating the rule so laid down. 





No Indian case has been cited directly in point. The case ° 
of Hamid-un-ntissa v. Anandmayt® is so far against the defendant 
that it declared the right of the lower owner to protect his land 
unless it is shown that he has by his act caused substantial injury e 
tothe upperowner. We are dealing with this case on the footing 
that apart from questionsof damage to the upper land, the 





1 9 C. B. 51 * 2L. R.3H. L. 338. 
f di 3 1864. W. R..p. 25. 
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e 
Banga Chanar defendant claims* the right to keep open the way to pass the 
onan surface water, and on that footing that case is against him. 





" The cases of S'ubramantya Ayyar v. Ramachandra Rau,! and 
Abdul Hakim v. Ganesh Dutt, ? were cases of obstruction.toa 
water-course, and conséquent injury to owners of land above the 
obstruction; and the case of Jmam Alt v. Poresh M undul,? 
was one of prescription, £e, of an easement. In noneof these cases 
have the Indian Courts declared that the right of theupper owner 
operates as an easement overthe lower land. In the present case the 
plaintiff, the owner of land in a,town, has the right to enclose his 
plot, or to build upon it (Cf. Ilt (a) to S. 7 to the Easements 
Act) ; and if that right comes in conflict with the natural right of 
the upper owner to take advantage of the situation of his land, it 
seems to me that the latter must give way unless the former is to 
be unduly restricted, for, in this way only can the full enjoy- 
ment of the right of the lower owner be secured. 


‘I, therefore, concur in the order proposed by my learned 
colleague The appeal is allowed, the decree of the lower appellate 
Court is set aside, and the plaintiff will have a decree for damages 
in the amount of ro Rupees, the injunction as stated in my 
colleague’s judgment, and his costs throughout. 





` 11. L. R.I M. 335- l ? I. I. . 12 C. 323. 
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1876, Act I (Madras) és pi T T ie .. 468 
1877, Act XV, S. 2, Arts. 118, 119 (Limitation Act) «s es .. 440 
1880, Act VII (Bengal) a as Sos vá us .. 865 
1880, Act IX (Bengal Cess Act) va - sd T e 365 
1895, Madras Act III s a - es is 335 514 


Adoption :—Se HINDU LAW. 
Adoption by widow :—See HiNDU Law. 
Adverse possession, effect of :—See CIVIL, PROCEDURE CODE. 


Agreement—Apportioning, peishcush— Validity of, against 
Government :—See MADRAS ACT I OF 1876. 


Alienation—Meaning of :—See MADRAS ACT I or 1876. 


Alienor—Alienee :-—See MADRAS ACT I OF 1876. 
Alteration of sentence of imprisonment to fine — Whether 
enhancement :—S¢e CRIMINAL PROCEDURE CODE. 


Antecedent debt ‘—Se Hinpv Law. 
Anubhawam :—Se¢ MALABAR LAW. 
Appeal :-—Seé PRacTICE—PROCEDURE. 


Appeal from decree exonerating property from liability to 
debt :—See COURT FEES ACT. 

Appeal from order refusing to make supervision order — See 
COMPANIES ACT. 


Appeal to Privy eCouncil :—Se« JURISDICTION OVER NATIVE STATES. 

Appellate forum :—Se¢ CRIMINAL PROCEDURE CODE. 

Appellate judgment—Duty of Appellate Court while reversing 

judgment of Lower Court :—Se ONUS. 

Application for order absolute :—See LIMITATION ACT. 

Assignment of non-negotiable Pro-note :—See PRO-NOTE. 

Authority to adopt—Construction of :—See HINDU Law. 

Award—Application to file :—See CIVIL PROCEDURE CODE. 

Benami purchase :—S¢ REVENUE RECOVERY ACT. 

Benami Sale— Character of deed, mainly a question of intention—Evidence 
— False recitals of receipt of consideration — Comiract Act, S. 16— Undwe infiuence 


L ii 


—Mother and daughter — Practice—Procedure—Evidence on ome issue not to be 
treated as Coreen on other questions not in issue. 


* The question whether a transaction evidenced by a document isa benami 
ene is purely one of intention. 


Held :—That though the fact that the purchase money for a purchase in the 
name of the daughter was paid out of the mother's estate is, if taken by itself 
evidence of the óenam1 nature of the purchase, yet the fact that the mother was 
prompted by hostility to her son with a purpose of excluding him from inherit- 
ance showed that the transaction was not benami. . 


Held also :—That a transaction which purported to be a sale, the sale deed. 
reciting a consideration tar short of the actual value of the property and con- 
taining a recital that the same was received in advance while in fact it was not 
paid at all, was a gift with an imaginary consideration inserted in a manner 
common in such transactions in India. 


The mere relation of daughter to mother in itself spggests nothing in the 
way of special influence or eontrol. 

Semble :—Where an issue has been raised only on the question of mental 
incapacity of a donor and evidence has been let in with reference to such issue 
it is bad to consider that evidence on the basis of undue influence. 


Ismail Mussajee Mookerdum v. Hafiz Boo .. 166 

Beneficial owner — Liability to be vescesded salis anaE 
Revenue Recovery Act :—See CONTRACT ACT. 

Beneficial owner—Liability to pay Revenue:—Se CONTRACT 
ACT. 


Bengal Act VIL of 1880—Public Demands Recovery Act, S. 17—Feevs- 
stonal powers of Commisssioner—Limilation Duty of Court to hear purchaser— 
Decision against purchaser without hearing him— Proper procedure. 


Bengal Act VII of 1880 applies to cages of road and other cesses. ‘The reyi- 
sional powers conferred by S. 17 on the Commissioner and Board of Revenue 
applies to orders made after as well as before sale in execntion of certificates 
under the Act ; and, consequently, they will cover a case in which the Commis- 
sioner sets aside a sale made in execution ofa certificate granted by a Deputy 
Collector in respect of a fine imposed on the plaintiff for failure to comply with 
a notice issued under S. 16 of Bengal Cess Act, IX of 1880—on the ground that 
it has been brought about fraudulently and without legal justification. 


The periods of limitation prescribed by S. 12 as applicable to ordinary cases 
do not apply to the exercise of the said revisional jurisdiction. 


It 19 an elementary principle which is binding on all persons who exercise 
judicial or quas. Judicial powers, that an order should not be made againsta 
man’s interest without there being given him an opportunity of being heard, 
The proper remedy of the party against whom the order has been made without 
hearing him is to apply to the same authority for a rehearing. 


Lafleswar Singh v. Rama Krishna Das T . 365 
The Bengal Cess Act, IX of 1880 :—See BENGAL AcT vu OF 1880. 
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Bill of Lading—Construction of exceptiona] clause in 1— See 
MARITIME LAW: j 


Board of Revenue, powers of :—Se¢ RELIGIOUS ENDOWMENTS. 


Cause of action—Agreemeni between judgment-deblor and decree-holder-e- 
Application for execution contrary to agreemenit—Sigi for recovery of money 
paid to decvee-holder in terms of agreemeni—Suit before actual execution— Main- 
tatnabiaty. 

An agreement was entered into between the decree-holder and the judgment 
debtor by which'the decree-holder undertook to certify satisfaction of the decree 
to Court on receipt of a certain amount from the judgment-debtor. The judg- 
ment-debtor paid the amount to the decree-holder, but the decree-holder with- 
out entering satisfaction of the decree applied for execution. As soon ab notice 
of the application was served on the judginent-debtor, but befose any steps were 
actually taken to execute the decree, the judgineut-debtor instituted the suit 
for recovery of the sum paid by him to the decree-holder in terms of the agree- 
ment, ' 

Heid .—That the suit was not maintainable. $4 


Sriramulu v. Dalayya ds pi 2i Vs e 54 


Charitable endowmenta— 7rusi—2Debls incurred on behalf of irust— 
Decree, form of— Trust property not to be made liable but only the income 


Trust property, as such, cannot be made liable by a decree in respect of 
debts contracted for the purposes of the trust; but only the yearly income 
thereof can be made liable for its just debts. 


Seetha Lakshmi Ammal v. Srinivasa Aiyangar .. 412 

1. Civil Procedure Code, S. 11.—Zxplanation—Sutt 0 p civil pou 

— Jurisdiction of Civil Conrts—Right of burtal—Right to recite prayers before 

éurial —Declaratson of right to recite prayers—Order of Magistrate under S. 147, 
Criminal Procedure Code. 


In suits relating to ritual or religious observance -only, the Civil Courts in 
India have no jurisdiction. But Courts of Justice are bound to enquire inte 
questions of religion or ritual when such an enquiry js material for the deter» 
mination of civil rights in dispute between the parties. When the matter is of 
a mixed spiritual and temporal character, Civil Courts will have jurisdiction 
to enquire into the spiritual matter, when it is so intrinsically connected with 
the temporal matter as to be inseparable from it. 


The plaintiffa sued for a declaration uf their right to bury their dead within 
the precincts ofa certain mosque in a particular manner, namely, that the 
relatives of the deceased or their delegates utter certain prayers over the body 
before the interment. The defendant, who claimed to be entitled to the office 
of Labbai, asserted an exclusive right in himself to utter the prayer. The Ma- 
gistrate passed an order under S. 147, Criminal Procedure Code, restraining 
plaintiffs from employing their own prieste for performing the funeral cere- 
monies, until they should obtain the order of a competent coprt entitling them 


to do so. fe RE 


Held :—That the suit was cognizable by a Civil Court. : po 


. + 
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Held also :—Theeright of burial was a civil right, that the right to recite 
prayers formed part of the right of burial and could not be split up from the 
latter and that after the order of the Magistrate, a decision as to the respective 
rights of parties became i1perative. 

°” Meera Sahib v. Meera Sahib ES s ie a os 473 
e 
2. ——— ——5S. 11 :—See RELIGIOUS ENDOWMENTS. i 


3. — — — Ss. 12, 13, 622-—.-'‘Shall not try! ' Revision— Practice— Dismissal 
of suit correct though ground erroneous. 


The procedure under both Ss, r2 and 13 of the Civil Procedure Code ig the 
same; and where a second suitisinstituted for the same relief, such that the 
matter in issue in it is also directly and substantial ly in issue in a previously 
instituted suit between the saine parties, the proper procedure is to dismisg 
the second suit and not merely to stay it pending the decision of the earlier 
guit, 


The second suit which was instituted in the Munsif'g Court, while the first 
had been instituted in the Subordinate Judge’s Court. The second suit wag 
transferred to the Court of the Subordinate Judge, and the Sub-Judge disinissed 
both of them together on the merits. On appeal the District Judge held that 
S. 12, C. P. C., was a bar to the second suit and treated the whole proceeding 
before the Subordinate Judge as a nullity and dismissed the appeal. 


fleld:—That District Judge had jurisdiction to hear the appeal against the 
decision of the Subordinate Judge and should have done so. 


Inasmuch as the dismissal of the appeal by the District Judge was, in 
substance, correct, though he had proceeded on a wrong ground, his Lordship 


refused to interfere in revision. 
Venkappachari v. Manjunatha A is is “i .. 526 


4. — ———S. 13—Res judicata— Essentials 0f — Limitalon Act, Art. 131— 
Refusal—Non-payment of rent for twelve years —E ect of — Adverse possession. 

It is not competent for courts to depart from unequivocal statements in the 
judgment as to^what is decided, and because such decision would by itself be 
unsound with reference to the reason assigned for it, to gubstitute something 
else quite different in order to make it seem right so as to enable one of the 
parties thereto to found a plea of res judicata thereon. 


Where, ina suit for Kattubadi, a prior decision between the parties in 
respect of the Kattubadi dueon previous faslies was pleaded in barar yes 
J*«dicaía and the decision so pleaded in bar merely’ dismissed the guit for 
‘Kattubadi on the ground of non-payment of Kattubadi for the previous twelve 
years. 


Held :—That the prior decision cannot be treated ag determining that the 
plaintiff's right to collect the Kattubudi had, as a periodically recurring right, 
become barred under S. 3r of the Schedule to the Limitation Act, there being 
nothing to show from the records that the Court detennined that the plaintiff 
was refused the enjoyment of the rights for twelve years previous to guit. 


Mere non-collection of Kattubadi for a period of twelve years prior to suit 
is not enough to bar the landlord'g right to collect Kattubadi, There should 


y ' 


bea refusal of the landlord’s enjoyment of his right for twelve years prior to 
suit. 


Lakshminarayana v. Zemindar of Vailur ss ds is - 35 


5. — ———S$. 13—Res judicata—Swi! by tenant to compel landlord to lender paita 
—Suit by landlord to compel acceptance of patta—Decgstons in both sutis agasnst 
tenani— Appeal by tenant against one decision oniy -How far the other judg- 
ment ces judicata 12 appeal —l"ractice — Procedure. ; 


An appellate tribunal is not precluded from dealing with a question which 
comes before it en appeal, because an inferior court had given a decision upon the 
same facts in a cage other than the one under appeal between the same parties 
and at the same time as the decision in the case under appeal. 


A tenant sued the landlord to compel him to grant a patta} subséquently 
the lanlord sued the tenant for enforcement of acceptance of the patia tendered 
by him for the same fasli. The suits were tried together. The tenant’s suit 
was disinissed and the landlord’s suit was allowed. The tenant appealed only 
ugainst the decision of the court in the suit brought by him. 


Held:—That the failure of the tenant to appeal against the decision in 
the suit brought by the landlord did not preclude the appellate court from 
disposing of the appeal preferred by the tenant on the merits. 


The proper course 1s to have allowed the appellant to amend his memo- 
randum of appeal so as to make 1t an appeal in both suits. 


Panchanada Velan v. Vatthinatha Sastrsai " 63 


6. — —— ——S. 13 —‘ Competent jurtsdiclion’— Appealabtlity, tesi of— 
Prior suit of sinall cause nature—Subsequent suit tn which a secon! appeal is 
competent. 

The decision upon a matter directly and substantially in issue between the 
same parties in a prior suit which though tried by the District Munsifas ori- 
ginal suit was yet one of a sinall canse nature and therefore one in which no 
second appeal lay is not ves judicata in respect of the same matter 1n subse- 
quent suit in which a second appeal is competent, 


Nasmasivaya Gurukal v. Kadri clmmal, Y. L. R.17 M. 273; Ahmed v. Moi- 
din, I. I. R. 24 M. 244; Raja Simhadri Appa Row v. Ramachandrudn, 13 M. L. 
J. 23 on the question of res judtcaia overruled. 

Avanasi Goundenv. Nachammal | E. B.) 2d T 2 .. 4I 


7. — ———— Sag. 13 and 43—Dismissal of prior suil on mortgage of one date— 
Second suit for redemption of the same properties as on mortgage of another date 
—No bar. 

The dismissal of a prior suit for redemption of properties based on an alleged 
mortagage of a certain date is no bar to the institution of a second suit for 
redemption of the same properties based on a mortgage of a different date, 
either by reason of S. 13 or 43 of the Civil Procedure Code. 


Ramasawmyyar v. Vythinathayyar Y. L. R. 26 M, 760, aud Veeranna Pilla 
v. Muthukumara Asari I. L. R. 26 M. 102 followed. 


Aangasamas Pillai v. Krishna Pillai, I. L. R. 22 M. 259, overruled. 


Raman v. Krishnan Nair vs T - z4 s . 48 
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8. ——S. 13.—Se HINDU Law. 
———S. Z8.—'' Same matter" — Misjoinder of parlies—Suit by creditor 
agajnst agent and debtor in the alternative. 
e A suil by the creditor for recovery of money lent from the debtor and, in the 
alternative, from his (the plaintiff's) agent who alleged that he had lent the 
amount to the debtor, is not bad for misjoinder of parties. : 


Muthappa Chetty v. Muthu Palani Chetty, I. L. R. 27 M. 80, distinguished. 

Meyappa Chetty v. Persanan Chetty e T .. 39 
9. —— — S. 113.—“ Fais to present ”—Inability to supphy particulars— 
Decree— Appeal —Costs—— Taxation— Court Fees Act, S. 13. 


The filing of a written statement in compliance with an order under S. 112, 
C. P. C., expressing inability to supply the particulars asked for by the. Court, 
is not a *' faz/ure"to present " the written statement within the meaning of 
S. x13, C. P. C, 


Though, no doubt, in acting under S. 113, C. P. C., the court may passa 
decree, if the circumstances admit of any decree being passed, yet to operate ag 
a decree, the decision should fall within the definition of the term €«* decree ” 
in S. 2, C. P. Cy f. é it should be an adjudication upon any right claimed or 
defence get up. ` 


An order merely dismissing a suit under S. 113, for not filinga statement 
as required by Courts is not a decree, and costs can be allowed in an appeal from 
such an order only on the footing of its being an appeal under S. 588, C. P. C. 

Where the order of the Court rejecting a plaint under S, 113, C. P. C., was 
in terins a decree dismissing the suit and the plaintiff in appeal from the order 
paid the full court fee : Held, on reversal of the order of the lower Court that 
S. 13 of the Court Fees Act, applied to the case and that the appellant was 
entitled to a refund of the court-fee paid by him in appeal. 


Or v. Nagappa Chetty T T id p s; 30 


10. — Ss. 232, 244.—Application to be recognized as legal representa- 
tive—Appeal—Separate suit. 





The proper remedy for a person whose application for being brought on the 
record as the legal representative of the deceased judgment creditor is dismiss- 
ed without enquiry, 1s an appeal from the order, and not a separate suit for 
declaration. 


Kunhammad v. Amad ui 5s s ET is 


ee 27 
11. —————$. 24-4 (c)—‘* Hon relating to the execution, discharge or satis- 
faction oj the decree’—kighi of party defendant to object to sale of property 
ordered to be sold by the decree. 


Where the objection is to the decree itself and not merely to the execution, 
discharge or satisfaction of the decree, S. 244 (c) does not apply to the cage. 


Where a party defendant toa decree for sale of immoveable property 
objected to the sale ou the ground that since the decree, he has been adopted 
into another family and became entitled to the property ag member of the 
adoptive family to which the property belonged : Held, that the objection was 


ee . 
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to the decree itself and not to ite execution, discharge ow satisfaction merely, 
and that S. 244 (c) did not apply to the case. ° 


Chinnasawm y Servaigaran v. Sabapath y Chettiar .. T ve 6545 
12. —— S. 258.—Uncerli fied adjustment—Executing Court, powers of. 


Where the judginest-debtors pleaded in bar of an, application fot execution, 
in respect'of the portion of the decree granting mesne profits and coste, an un- 
certified adjustment between the parties whereby the decree-holder was alleged 
to have agreed to sell the suit lands in consideration of his taking a mortgage of 
the same froin tye judginent-debtors for the amount decreed for mesne profits 
und costs and the value of the lands :— 


Held :—That S. 258 was a bar to such a plea. 
Ramma yyar v. Rammay yar, Y. L. R- 21 M. 356, followed. . 
Periathamby Uda yan v. Vellaya Goundan, I. L. R. 21 M. 499, doubted. 


Seetharama Aiyar v. Chinnachenga Reddy .. k T is 33 


13. —Sas. 278, 281, 283.—' Investigation " — Payment after one 
year of the decree amount by third party mortgagee, effect of, of the claimants 
— C. P.C.,S. 13—Res-judicata on a question of law--Prior erroneous dectston—Con- 
tract Act, S. 69—Voluntary payment. 


An order purporting to deal with the claim on the merits is an order passed 
* on investigation." 


An order under S. 281 of the Civil Procedure Code, to tbe effect ‘The sale 
seems to be collusive: claim rejected " is an order made after investigation 
within the meaning of S. 278, and consequently a suit by the party against 
whom the order was made is governed by Article 31 of the Limitation Act. 

An order under S. 281 C. P. C., was made agaist the-claimants-plaintiffs 
in the cese. "More than a year from the date of the order, the attachment was 
raised by payment by one of the defendants in the present suit, who were 
mortgagees in possession. 





Held :— That the order under S. 28, C. P. C., was conclusive agaiust the 
claimant even as between him and the defendants. 


Obiter :—A payment of the decree amount by any of the parties to the pro- 
ceedings within one year from the date of the order under Ss. 280, 281, 282, Civil 
Procedure Code, cannot preclude the party against whom the order was made 
from bring.ng a suit after the year. 


Quare :—Whether it will make any difference if the payment 18 made by & 
stranger, nota party to the proceedings. 

A prior erroneous decision between the parties on a question of law cannot 
have the force of res judicata if the prior decision was due to a injsapprebension 
as toa general rule of law. This rule is not applicable in a case where the prior 
decision was as to a mixed question of law and fact, £. e, whether as in this case, 
an order was one passed on “ investigation" within tbe meaning of S. 278, 
C. P. C., or not. 


An order was passed against a claimant under S. 278, Civil Procedure Code, 
who objected to the attachment of certain properties. More than a year from 
the date of the order the attachment was subsequently removed on payment of 
the decree amount by one of the mortgagees 1n possession. The claimant subse- 
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quently brought a suit for redemption of the mortgage. The District Munsif 
who tried the suit erroneously held that there was no order against the claimant 
passed on investigation, that the suit by the claimant was not barred by reason 
of its being brought more than a year from the date of theorder. He decreed 
redemption of two of the items and dismissed the suit as regarda the others as 
premature. Theclaiuante brought the present suit for redemption of the other 
items. : 


Heid:—That the prior decision wae res judicata as against the defendants 
and that the plaintiffs were entitled to redeem. 


Money paid by a person to raise an attachment to clear his own title to the 
proverty under attachinent 1a money voluntarily paid and is not sum paid for, 
or on behalf of the true owner ; and consequently such sum cannot be recovered 
from the owner in a suit for redemption against the mortgagee who so paid the 
amount. . 


Chiti¢mma v. Gavaramma .. T T: T is .. 136 
14. — ———Ss. 331—244-— Obstruction by party to suit not being a Judg- 
ment-deblor, Separate suii—Applicabili ty of S. 244. 

A party to a suit against whom no decree has been passed is not a judgment 
debtor and when an obstruction is caused by such a person, his claim should 


be numbered ag a suit and proceeded with under S. 331, Civil Procedure 
Uode. 


S. 244 does not apply to the case. 

Vibhudapriya Thirthaswant v. Vidyanidht Thirthaswami. Y. L. R. aa. M. 
I61 not followed. 

Ramaswami Sastrulu v. Kameswaramma, I. L. R. 23 M. 391 un S 

Jathavedan Nambudri v. Kunju Achan 2i T s .. 433 
15. S. 375—‘ In accordance therewith so far as it relates to so much 
of the stib jecl-malter o f the suit — Decree to be psssed sn terms of the compro- 
18150 —S111 on bond for personal decree—Charge given by compromise embodied 
in the decree. 





There is nothing in principle or in S. 375, C. P. C., compelling a Court to 
restrict the relief to be granted in accordance with a compromise to what is 
prayed for in the plaint or less. 

The plaintiff prayed for a money decree in the plaint. The parties entered 
into a compromise whereby the defendants agreed to pay a certain amount to 
the plaintiff in rr equal instalments, and the amount was made a charge on 
certain immoveable property of the defendants with fmterest at 12 per cent, in 
default of regular payment The Court passed a decree in terms of the com- 
promise. 


Heid -—There was nothing to restrict the Court from making the amount 
a charge on the immoveable properties of the defendants, even though the 
plaint only prayed for a money decree. 

Venkatappa Nayinin v. Venkatappa Naysnin. I. L. R. 18 M.atp.4 and 
Muhu Vijaya "uet v. Zhandava raya Tham5iran, I. L. R., 22 M. 214, 
commented on, T T A m e 354 


Jott Kuruvelappa v. e 
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16. —————$s.457 462—Guardian ad liten—Marræd woman-—A ppoint- 
ment of —Irregularity— Compromise sanctioned by Court.” 


Held :—That the appointment of a Mahotnedan married wotnan governed by 
the Maruinakkathayam Law who Was the Karnavati of the tarwad, as guardian 
ad litem for her two minor daughters isa mere irregularity and cannot invali- 
date the decree. ° 


Mussusnmat Bibi Walian v. Banke Behari Pershad Singh, L. R. 30 L A. 182 
followed. 

A compromise sanctioned by court on the part ofan infant cannot be set 
aside by the infant on any ground which would be insufficient to set aside a 
compromise between persons sti Juris. 


Brooke v. Lord Mostyn 2 De Gex Jones & Smith, p. 373 at 416 referred to. 

Obiter:—The disability of a married woman in India exists,only as regards 
her appointment as guardian ad litem and not in respect of her acting as next 
friend as is the care in England. 


The English and the Indian Law on the point explained and accounted for. 


Kunk: Kuttiah Haji v. Kunhi Patha — .. T Né I4 
17. ————S. 462—Compromise on behalf of "o x 


In order that a compromise may be binding upon a minor, party to a suit, 
there should be not only evidence that the attention of the Court was directly 
called to the fact that a minor was a party to the compromise, butit should also 
be shown that the leave of the Court was obtained either by an order on petition 
or in some way, not open to doubt. 

Manohar Lal v. Jadunath Singh (á ve . S 29 
18.. .———— S. 825—Application to file an award—Dental " reference— furis- 
diction of Couri. 

Where under S. 525, Civil Procedure Code, an application is made to the 
Court to file an award made in a matter referred to arbitration without inter. 
vention of Court, and objection is taken by the defendant to the filing of the 
same on the ground that there has been no reference, the Court has jurisdiction 
to determine as to the genuineness and validity of the award. 


Kikkara Appadu v. Datti Kamayya .. T "T . 474 
19. ———— Ss. 664, 543, 540, 58, CI. 4—-Remand, powers of, in 


appeals from ex-parte decrees—Appeals from ex parte decrees tinder S. 540, Civil 
Procedure Code—Powers of remand. 


Where a suit is decided ex parie, an appellate court has jurisdiction in an 
appeal against the decree so passed to reverse the decree of the Court of first 
instance on the ground that the first Court was wrong in proceeding to decide 
the suit ex parte and remand the suit for re- hearin g, such order of remand not 
being passed under S. 562, or for any of the reasons mentioned therein. 


An appeal lies from an ex parte decree both on the merits and on the ground 
that the defendant was not in default in failing to appear. 


Jonardan Dobey v. Ramdhone Singh, Y. L. R. 23 C. 738 not followed. 


Parvatishankar Durgashankar v. Bat Nava 1, L» R. 17 B. 733 and Caussanet 
v. Somes, I. Le R. 23 M. 260 dissented from, 
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Perumbra Nayar v. Stdramarian Pattar, I- I. R. 23 M. 445 and Z/abib 
Ba&sha v. Baldeo Prasdd, Y. 1. R. 23 A. 67 followed. 
oadhukrishna Aiyar v. Kuppan Iyengar s R e 479 
20. ——  —— $8. 584, :—See PROVINCIAL SMALI CAUSE Court's ACT. 
21. ————S. 584. Cl,(a),—' Usage having the force of law ’’—Custom— 


Jurisdiction of High Court to go beyond the finding of lower courif as to the 
existence of a custom—Zemindar and royat— Trees, right to. 


Though S. 584, C.P.C., disallows a second appeal with reference to findings 
of fact, yet, the existence or non-existence of a usage having tht force of law is 
unaffected by such disallowance ; and consequently, it is the duty of a second 
appellate court, when it has to pronounce upon a question of usage or custo, 
to exam!ne the evidence bearing upon it, not only as to the sufficiency thereof 
to establish al] the requisites of a custom, valid and lawful, but also asto the 
credibility of the evidence relied on and the weight due to it. 


Hatitimantanina v. Rami Reddi, L.Y.R. 4. M, 272, Mirabiwi v, Vellayanda, 
I. R. R. 8 M. 464 and Eranjols Vishnu v. Eranjoli Krishnan I. L. R. 7 M. ref. to, 


In India, unlike England, custom is transcendent law and?is a matter for 
the Judge and not for the Jury. 


A ryot holding lands in a Zeinindari on a permanent tenure, ig as regards 
land on which money assessment is paid, prima facie entitled to the treeg 
thereon exclusively. . 


In regard to lands as to which the sharing of crops between Zemindar and 
ryot prevails, the Zemindar and the ryot would be jointly interested 1n the trees 
standing thereon. 


The above presumptions are, however, rebuttable by proof of usage or con- 
tract to the contrary. 


Narayana Ayyangar v. R. G. Orr, I. L. R. 26 M. 252 followed. 


Held, also :—That there was no usage¥proved in the particular case to the 
contrary. 


Abbayya v. Venkata Papayya Rao Bahadur .. 23 6 8 
22. ————S. 586— “Suit of the nature cognizable bya Court of Small 
Causes " —Suit for rent less than Rs, 500 and for a declaration Of the proprizty of 
patta. 


The plaintiff prayed for a declaration that the patta tendered by hiin was a 
profer patta and for rent the amount of which was less than Rs. soo, ~ 


Held :—That no second appeal lay in the case. 
Kamachandraiyar v. Muhammed Noorulla Sahib T js e 477 
23. -——————S. 586—“ Suit of a small cause nature.” 


A suit for recovery of rent (the amount sought to be recovered being legs 
than Rs. 500) coupled with a prayer for a declaration that the landes are nanjah 
lands is a suit of a small cause nature, and no second appeal lies in such a case. 

Ramanatha Chetitar v. Anthoni Udayan T z Gy ss 432 


24. —8. 601—Leave to appeal to Privy Counci (—Refusal of certi ficate 
—Reasons for refusal to be recorded,| 





LÀ 
xi à 
; 
It would be convenient if the High Court when it refuses a certificate af 


leave to appeal to the King in Council gives tke grounds for such refusal. 


Venganath ie dui Valia Nambidi v. Cherakunath Nambiyatian 
Namoudrts a . $5 T T hs ae s 160 


Compromise :—S¢e CIVIL, PROCEDURE CODE. , 
Commitment, power of Sessions Judge :—Se¢ CRIMINAL PROCE- 
DURE CODE. 


1. Companies Act, S. 4—* Association " — Test. 


To constitute an association, within the meaning of S. 4 of the Companies 
Act, the existence of a legal relation between more than twenty persons giving 
rise to joint rights and obligations or mutual rights and duties is absolutely 
necessary. i 


Held also:—That in the case before their Lordships there Was no association 
within the meaning of S. 4 of the Companies Act. 


Neelamega Sastri v. Appiah Sasirt .. ; ‘ T . 385 


2. Companies Act, S.189—Appeal from pus E to make super- 
vision order —Liquidalors, position of— Delegation of powers. 


An appeal lies from any order or decision made by the Court in the matter 
ofthe winding up of & company, whether the winding up be compulsory, 
voluntary or under supervision. 


An appeal lies from an order under S. 191 refusing to make a supervision 
order. 


The liquidators appointed by a company under S. 177 (b) for the purpose of 
winding up the affairs of the company in voluntary liquidation and distributing 
its assets are bound to pay the debts of the company and to adjust the rights of 
the contributors among themselves and are not competent to delegate those 
duties to others. Onceappointed, they could not be removed by tke company, 
but cau be removed only by the court under S. 185, on due cause shown. 


In the discharge of their duties, the liquidators are not subject to the 
control of the company except in so far as the sanction of an extraordinary 
resolution of the company is required in the case of arrangements with the 
creditors or debtors of the company 1nade by the liquidators under the supervi- 
sion of the court in a voluntary winding up. 


But where the petitioner, one of the liquidat.rs, objected to the appoint- 
ment of new liquidators and the objection was overruled by the court ‘and there 
was no appeal from th@order .— 


Held :—That the appointtnent of the new liquidators must be taken,to have 
been properly made. 


The business of the new liquidators, when appointed by the court, is to take 
up the winding up at the point where the old liquidators had left off and not 
to call a meeting of the company to consider what fresh step should be taken 
in the matter of the winding up. 


It is nut competent to the general meeting of the company to give eny 
directions to the liquidators. 


Kesavaloo Naidu v. Murugappa Mudalt T a A TE 537 
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e 
Compromise awerding Reliefs not claimed :—See CIVIL PROCEDURE 
Cons, S. 357. . 


Compromise Decree, effect of :—See TRANSFER OF PROPERTY ACT, S. 52. 
Compromise on behalf of minor—Validity of—See CIVIL PROCEDURE 
Cop. 


v 
Compromise Decree—Execution, Objection in, by successor as to 
the binding nature of a decree :—See RELIGIOUS ENDOWMENTS. 


Contract—Consideration :—See CONTRACT ACT, Ss. 2, (d) AND 25. 
Contract— For feilure, covenant for—Relief against —Psinci 22. 


In cases where the contract provices for forfeiture of the atnount deposited 
as security for the due performance of the contract by one of the parties there- 
to on failure to perforin the same, the forfeiture will not be interfered with, if 
it is reasonable if amount. 


Cooper v. London, Brighton and South Coast Ry. Co., S. 4 Ex. D. 88 fol- 
lowed. 

Where a person contracted with a Railway Company to supply fuel and 
deposited a snin of Rs. 350 as security for the due observance of the stipulations 
contained in it, and made default in the due observance thereof. 


l Held :—that the amount was reasonable and that the forfeiture will not be 
relieved against. 


Srinivasa v. Ruthnasabapathi, I. L. R. 16 M. 474 doubted. 
Manian Patter v. Madras Railway Company.. i ki as. A 


1. Contract Act, Ss. 2 (d) and 25—Contractor—Consideration—Discharge 
of price void promissory nole whether operates as consideration for a fresh 
note. 

A promissory note, executed by a person on attaining majority in settlement 
ofan earlier one executed by him while a winor, in consideration of his havin g 
received froin the obligeea certain sum of money when he Was minor, is bad 
for want of consideration. 


The words “ at the desire of the promisor" in S. 22 (d) of the Contract Act 
do not connote the idea that the promisor should possess contractual capaciiy. 


That which is a consideration for a promise operates as such but once. 
S. 25 of the Contract Act is exhaustive. 


Ramaswami Pandia Thalavar v. Anthappa Chettiar T +. 422 


2. ————-S.16.—Ondh Land Revenue Act, Ss. 173 174— Disqtialified pro- 
prielor—Rights of—Capacily to contract —Present. obligations—Undue in- 
Jiuence —'* In a position to dominate" —Hard bargain—Relief agasnst —Pren- 
ctples—Duty of Indian Courts —English law. 


It was not intended by Oudh Land Revenue Act of 1876 to interfere with the 
persoual status or rights of an adult disqualified proprietor who is neither an 
idiot nor lunatic, except as regards .the management of his property or any- 
thing expressly prohibited therein. There is no prohibition of a disqualified 
proprietor contracting debts or borrowing money; S, 174 ofthe Act contemplates 
that such a person tmay enter into contracts which but for the provisions of that 
section might result in his property being taken in execution. The disqualified 
proprietor may not without the sanction of the Court create any charge upon 


ne r 
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e 
his property. There is no necessary implication in thé Act ofa prohibition 
to contract personal obligations and a Court is notentitled to read into the Act 
a curtailment of the proprietor’s persoual rights which it does not find there. 


The Indian Courts in considering a question whether there has been undye 
influence or not should confine itself to S. 16 of the Contract Act. In English 
law, apart*from a recent statute, an English Court of Equity could not give re- 
lief from a transaction or contract merely on the ground that it was a hard bar-- 
gain, except perhaps wheit the extortion is so'great as to be itself evidence of 
fraud. In other cases there must be some other equity ar.sing from the position 
of the parties or the particular circumstances of the case. 


The debtor in the case was a disqualified proprietor or and his estate was 
under the inanageinent of the Court of Wards. In 1889 he borrowed froin the 
plaintiff Rs. 4,500 agreeing to pay 24 percent. interest thereon and in default 
of paytnent of interest half-yearly to pay compound interest at the same rate. 
In 1892 he borrowed another Rs. 1,250 and executed the suit bond for the total 
amount due at the time agreeing to pay 18 per cent. interest and in default of 
payment of interest on the due date to pay compound interest at the same rate. 


Held :—that though the debtor was left free to contract the debt, yet he was 
uuder a peculiar disability and placed in a position of helpless by thc face of 
his estate being under the Court of Wards and that the creditor who knew the 
debtor and his affairs for about 50 years was “in a position to dominate the 
will of the debtor" and that the bond in so far as it charged compound interest 
should, having regard to the concurrent findings of the Courts below, be held 
to be unconscionable. 


Their Lordships will not be disposed to differ from a concurrent finding of 
the Courts below on a question of unconsionableness ofa coutract, even if it be 
not strictly a finding of fact. 


Ausert Lal v. Raja Maneshar ‘Baksh... is "T 
3.—————S. 16 :—Se¢ BENAMI SALE 
4. — ———-S. 23— Pro-nole— Consideratson—Pre ference among creditors. 

A pro-note executed at the instance of the debtor and without the knowledge 
of the creditors in order to carry outan arrangetnent to secure to one creditor 
(the payee) an advantage over the others, in consideration of the payee signing 


a composition deed among the creditors is void ; and the fact that the pro-note 
was executed not by the debtor but by a stranger does not affect the principle. 


Mahamad Pulavar y. Parameswara Patlar  .. as Um . 418 


B5.————S. 69—“ Bound "—Pa yment of revenue by Registered holder T the land 
—Sutt agatnst the beneficial owner. 


A beneficial owner of land, who is not the registered holder thereof, is not 
‘bound’ to pay the land revenue thereon within the ineaning of S. 69 of the 
Contract Act, though heis iwnterested in the payment, and consequently, the 
registered holder of the land who has paid the land revenue due thereon, is not 
entitled to be retuibursed the amount by the beneficial owner. 


A person who is not the registered owner of the land, though he may be 
the beneficial owner, is not liable to be'proceeded against under the Revenue 
Recovery Act. 
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Sellappa Reddy x? Vridhachala Reddy .. = as T .. 569 
6..—— —S8. 69:—See CIVIL PROCEDURE CODE. 
Costs, taxation:—See CIVIL, PROCEDURE CODE. 


I. Court Fees Act, S. 7, Sch. 1, Art, 1—Appeal from decree exonerating 
property from Babilste to deht—Morigage suit— Value of the subject-matler in 
dispute iu appeal —Debt exceeding value of property exonerated. 


S. 7 of the Court Fees Act has no application to an appeal where the dispute 
is as to the liability of certain lands to be proceeded against in respect of the 
mortgage debt, i. e., where the relief sought in appeal is the nght to proceed 
upon certain of the mortgaged properties exoneratcd by the decree of the lower 
court. 


The value of the subject-matter in dispute in an appeal against a decree 
exonerating certain lands from their liability to the debt is the value of the 
property, where the debt exceeds the value ofthe property exonerated ; and 
court fess need be paid only on such value, 


Krishnamachariar v. Sriytvasa Atyangar, I. L. R. 4 M. 339 ; and Venkappa 
v. Narasimha, I. L. R. 10 M. 187 approved; Vasudeva v. Mahadeva, 1.L.R. 16 M. 
326 distingnished. 


Ramakrishna Reddi v. Kota Reddi .. sis og T .. 458 
2. ———-—S. 7, Cl. IX, Sch. 1, Art. 1—Appeals $n mortgage suits for 
redemption. 


In appeals arising in mortgage suit for redemption the court feeis to be 
calculated with reference to the valne of the subject-matter in dispute in appeal, 
whether the appeal is by the mortgagor or by the mortgagee. 

The word '*suits" iu Sub-S. IX of S, 7 of the Court Fees Act does not 
include appeals ; and appeals unless otherwise provided for ere governed by 
Art. x of the first schedule applies to appeals in suits for redemption and the 
words * subject-matter in dispute" therein mean ''subject-1imatter in dispute” 
in appeal. 

Reference under Court Fees Act... T T T e 0 284 
3. ————S$S. 11-—2ecree— Construction —Extcution on payment of extra 

court fee. 

The decree in the suit, which was one for possessiou and rent, ran as fol- 
lows :—This court doth further order and decree that plaintiff do pay court 
fee R8....... ou the subsequent rent awarded to himgfter plaint within 9th 
September 1904.” 

Held:—That the clause did not forin part of the decree and that an 
amendment of the decree was necessary befote the tiime fo. payment could be 
extended. The latter part of the decree was a mere surplusage and did not 
make the execution of the decree cond.tional upon the payment ofthe extra 
court fee within the thue named, 


A. 


Heid also :—The intention of the first part of S. 11 of the Court Fees Act 
is not that a time should be fixed for the payment of the extra court fee, but 
inerely that execution should be stsyed until the extra court fee payable is 


paid. 
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i e 
Pesiannan Chetty v. Nagappa Mudaliar T ra - .. 543 
4. ———— S. 13 :—See CIVIL PROCEDURE CODE. 
Court Feesin appeals from decree and redemption suite Sel 
CourT FRES ACT. M 
Covenant by vendor to further sub- divigion—Registration—See 
MapKAS REGULATION XXVI OF 1802. 
1. Criminal Procedure Code, S. 145 Cl. 1—Jnitial order— Grounds not 
stated expressly—Reference to petition containing grounds—Substantial com- 
pitance. e 


Where the initial order made under S. 145, Cl. 1, Criminal Procedure Code, 
does not siate in express terms the grounds upon Which the Magistrate is 
satisfied that a dispute likely to cause a breach of the peace exists, but guch 
grounds appear in the petition on which the order is founded aand to which it 
makes reference and there 1s no denial of such grounds on the other side, there 
is a substantial compliance with the provisions of S. 145, Cl. (1), Cr. P. C. 


Sayid Mahomed Ghouse Saheb v. Sayid Khadir Badshaw Saheb .. 148. 


2. — — —&. 145 and CL 5 —'n formation ® Petition by an officer of one 
of the interested party, no information—Evidence, refusal 0f— Jurisdiction— 
Joint enquiry in respect of several villages. 


An order passed under S. 145 without receiving the evidence offered by the 
counter-petitioner with a view to show that there was no dispute likely to cause 
a breach of the peace 18 an order passed without jurisdiction and is, therefore, 
liable to be set aside by the High Court on revision. 


Semble :—A petition by a peison in the employ ofthe petitioner alleging 
that a dispute likely to cause a breach of the peace exists, if uncorroborated, is 
not such “information ” within the meaning of S. 145, Criminal Procedure 
Code, as to give jurisdiction to a magistrate to initiate proceedings under the 
section. 


Per Davies, J. :— Where the dispute alleged to exist is as regards 230 
villages, the Magistrate will be acting t4/ira vires in clubbing together all the 
villages and treating them as one. Each village should be dealt with sepa. 
rately and the Magistrate should find before he passesthe finalorder as to 
which party is in possession of each specific village. 


Rajah of Karvetnagar v. Locd Govind Dass T T oe 49 


3. Criminal Procegure Code, Sa. 203, 253, 259, 369, 403, 437— 
Jurisdiction of Magistrate io re-hear complaint after dismissal under 
S. 203— Order of dismissal whether judgment — Inheren jurisdiction, hiis 
of—Maxim nemo bis vexari—Fiea of autrefois acquit when avatladle. 


Held, by the majority (Subrahmanya Aijar and Davies, JJ. dissentiente):— 
It was open to a Magistrate to re-hear a complaint which he himself had dis- 
missed under S. 203. Criminal Procedure Code. 


Per Chief Justice and Benson, J.—Obsier :—No distinction can be drawn 
with regard to the competency of a magistrate re-hearing the complaint bet ween 
a case of dismissal of the previons complaint under S. 203, Criminal Procedure 
Code, and a dismissal of it under S. 253 or 259 of the Code. 


° M xvi 
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Per Chief Justice :—An order of dismissal under S. 203, Criminal Procedure 
Code, is nota Judgment within the meaning of S. 369, Criminal Procedure 
Code, : 
e 9.43719 an enabling section enacted for the purpose of giving powers of 
control and revision to the higher courts, It canuot operate to cut down the 
jurisdiction of the Court of First Instance in av y case. ° 


Per Subrahmanya Aiyarand Davies, JJ. :—An order dismissing a com- 
plaint or discharging an accused precludes the same matter from being enquired 
into so long as such order remains in force. Inherent jusisdiction cannot 
be presumed to exist in courts and cannot be invoked except for the limited 
purpose of preserving and enforcing order, securing efficiency and preventing 
abuse of process in the exercise ofa jurisdiction which the court otherwise 
possesses ; and a Magistrate has no inlerent.jurisdiction to revise an order of 
dismissal or discharge made by him in the due exercise of his powers 
under the Code. The maxim of nemo bis-vexari applies in all cases of 
dismissal and discharge ; and the principle with reference to which the plea of 
aulrefois acquit is available to a person applies equally to cases where the prose- 
cution has failed before reachin g the final Stage of acquittal without any fault 
on the part of the accused. 


Kalappa Goundan v. Empaor .. T ee os e 78 


4. Criminal Procedure Code, S. 215—— Commu tment to the Sessions on a 
charge of theft ina butlding—Jurisdiction of Sessions Judge to refer back a 
committed case to the Magistrate for trial. 

Once a commitinent is made to the Sessions by a competent Magistrate, 
the commitment can be quashed only by the High Court and itis not open 
to the Sessions Judge to re-direct the case and order the Magistrate to try the 
case himself. Though an offence is not one triable exclusively by the Sessions, 
there is nothing to prevent a Sessions Court from trying a person accused of 
such offence and duly committed to it for trial. 


In 1e Bheema ds i e T ee - oe) 525 


—8s. 403, 435—“ Stinate " — Appellate fortun—Magistrate haing | 
jurisdiction over the whole district —T wo Session divisions in one district. 


Where a district contained two Session divisions, and a Magistrate was 
authorized to try offences committed in any portion of the district and hia 
head-quarters was the head-quarters of one of the Sessions divisions, appeals 
from the Magistrate’s judgments lie to the Sessions Court within whose juris- 
diction the head-quarters of the Magistrate is situate ifrespective of the place 
where the offence was committed. 





The word “situate”? means fixed or located, and when applied to a couat 
refere to the place where the court ordinarily sits. 

The word ‘‘ situate’ in S. 439, Criminal Procedure Code, refers to the head- 
quarters of the Magistrate trying the case. 

Ambu Podaval v. King-Emperor. .. = oe oe oe 444 
Criminal Procedure Code, S. 423 (1) (b) and (2)—AlUeration of 

Sentence—‘but nol as to enhance’—Alteration of sentence of tmprisionment 

into Fine—Enhencemeni of sentence—Revisional powers. 


xvli $ 


Held.—That when the aggregate period of imprisoninent which the accused * 


may have to undergo is to any extent diminished, the fact that a fne is im- 
posed by the appellate court would not inlaw be an euhawcenent of the 
sentence. Ina case where such an alteration of the sentence has “the effect bf 
rendering it in the circumstances of the case excessive or inappropiiate the® 
interference,in revision by a superior court may be called for. 


Held, also:—That the alteration of a sentence of imprisonment for one mouth 
into one for 5 days and a fine of Rs. 40 or 20 with imprisonment in default fo: 
& week is not illegal. 


Bakthavatsalu Naidu v. King-Emperor. .. og e .. 560 


4. —— — Ss. 423 (6), 528—“ Order him to be retried by Court *s< 
subordinate" — Jurisdiction of appellate court to try the case itself. 


The words t‘ order him to be re-tried by a court > * * snbosdinate to such 
appellate court” in S. 423 (6), Cr. P.C., are not words of limitation, and do not 
exclude the appellate court trom itself trying the offender, if the offence is one 
withiu the ordinary jurisdiction of the appellate 1nagistrate. 


The Public Prosecutor v. Manikka Gramani ® .. is 519 


S. ———-— Ss. 436, 439, 215—Sesstons Judges power to order commitment 
—Revisional powers of High Court —Practice. 


Where a Sessions Judge, acting under S. 436, Criminal Procedure Code 
orders the coininitinent of a person discharged, itis open to the High Court to 
consider whether the Sessions Judge has or has not exercised a proper judicial 
discretion under S. 436 ofthe Code in setting aside the Magistrate’s order of 
discharge, and for this purpose the High Court may consider the facts as well 
as the questions of law involved in the case. But the High Court will only 
interfere with the Sessions Judge’s order where it is inauifest that the Sessions 
Judge’s order was improper, as, for instance, where there was no evidence to 
prove the offence charged or where it is clear that the Court would not act ou 
the evidence. 


S. 215 refers only to a commitinent actually made. 
In re Mulhiah Pillai 
9. ——— —— S. 528 :—Ste CRIMINAI, PROCEDURE CODE. 


- .. 529 


Dasabandam Inam :—See DEED CONSTRUCTION. 


Days, meaning of .—S¢¢ MADRAS ACTS, DISTRICT MUNICIPALITIES 
Act, S. 55. > 


Decision against presumptive revergioner-—Ss fo set aside adop- 
tion, Binding .—See HINDU Law. 


Decree for possession, rent—Conatruction of—See COURT FEES 
ACT, S. II. 


1. Decree construction :—See TRANSFER OF PROPERTY ACT. 
2. Deed— Construction of :—Se MADRAS REGULATION XXVI or 1802. 
3. ————Set PRO-NOTK. 


4. Deed—Contruction, Maintenance grant—/Presumption—Resumption, 
right of— Right of reversion to ans. 


2 
o 
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Prima facie in the absence of specific provision to the contiary, a grantof a 
village by a Zatuindar to his younger brother for maintenance and in settlement 
of hia claim d a Share in the Zamindari would include the right to the resutnp- 
tion of the inam lands situate in the village. The fact that once the tanks 
Which the holder of the Inam lands (the Inam here being Dasabandam Inain) 
was under the obligatiof to maintain, was in another village, which was not 
the subject of the grant, does not make any difference. 

Semble :—It may be that a maintenance grant by a Zamindar to his younger 
brother for maintenance will revert to the Zamindaron the extinction of that 


brother’s branch. x 
Munisams Reddi v. Venkiah T ME " es e 369 
D. ————See MALABAR Law. 


6. ————‘“ On demand." 


Held :—That the words “on demand” in the deed in question imported a 
condition of a precedent demand in order that limitation may run fora suit to 
cover the money due under the bond. 


Vythilinga Nadan v. N8rayanaswami Ayyan T is e 364 
7. Deed—Construction—Sale and counterpart — Mortgage or sale ?—Cove- 
nant persona—Assignability. 

Three persons (brothers) sold certain property to a fourth. Nearly two 
months after the sale, the vendee executed to one of the three vendors a counter- 
part (eife) which after reciting the prior sale deed provided that the executant 
will resell the property to him if ona particular date he repays the amount of 


purchase inoney ‘‘ without obtaining from others and by your own earnings.’’ 
Held that the transaction evidenced by the counterpart was a sale and not 


mortgage. 
Situ Pershad v. Luchmi Pershad Sing, L.R., 10 I. A. I29;S.C., LL.R , I0 
C. 30 followed. 


Held also, that the benefit obtained by the vendor under the counterpart was 


not assignable. 


Uthandt Mudali v. Raghvachari — .. T T m . 106 
8. Deed—Construction :—Se HINDU Law. 

Disqualified Oudh Proprietor—Right :—See CONTRACT ACT. 

Duty to hear :—See BENGAL Act VII or 1880. 

Easements Act, S. 7 iii a and i:-—See MADRAS DISTRICT MUCNICIPA- 
LITIRS ACT: 

Ejectment suit—Onnus :—See ONUS. 
1. Ejectment suit by landlord :—See Lanprorp AND TENANT. 
2. —— ———by vendor :—See TRANSFER OF PROPERTY ACT, S. 54. 

Emoluments of Karnam’s office—Suit for:—See MADRAS ACT III 
OF 1895. 


Estoppel :—See LANDLORD AND TXNANT. 
—— ——lMortga gor and morigagee—Landlord and lenant—Pleadings, inconsistent, 


e. 

xix k . 

A person who lawfully came into possession of land a$ tenant froin yeat to 

year or for a tern of years, or as mortgagee, Cannot by ‘setting up during the 

continuance of such relation, acquire any title adverse to that of the landlord 

or inortgagor, inconsistent with the real legal relation between them, by the 

operation of the law of limitation, however id eid he might have set up 
such inconsistent title. 


Seshamma Sheltate v. Chickaya Hegade, Y. L. R., 25 M. 507 at p. 511, referred 
to. 


Where a plajntiff caine into Court alleging that a mortgage is invalid, he 
cannot afterwards when it is found that his title to recover the property inde- 
pendent of the mortgage is barred by limitation, turn round and say that the 
title prescribed for by the defendant was only as 1nortgagee and that, therefore, 
he has sixty years to redeem. 


Lakshui Nachiar v. Ramachandra Dorat ‘sé T is M 


Estoppel—Will—Adverse title by executor.—Where the defendant 
with full knowledge of all the circumstances bearing on his rights as the 
testator’s son, accepted the office of executor, obtained probate and under its 
authority collected assets and otherwise acted so as to cause the plaintiffs to 
alter their position, the defendant is estopped from impeaching the will and 
repudiating his fiduciary position or setting up in respect of the property 
dealt with by the will any right inconsistent with the dispositions and condi- 
tions contained therein. 

Srinivasamoorth y v. Venkata Varada Iyengar .. F ee vs 230 

Evidence—Expert evidence on law not foreign not admis- 
sible -—See HINDU Law. 

Evidence Records of Circuit Committee :—See LAND TENURE. 

Exchange of Patta and Muchilika: -See MADRAS RENT RECO- 
VERY ACT. 

Executing Court, powers of :—Se CIVIL PROCEDURE CODE. 

Execution of Decree :—See LIMITATION ACT, S. 179. 

Executors of Tenor :—See PROBATE AND ADMINISTRATION ACT. 

Expert evidence on Hindu Law —Not admissible :—See HINDU 
Law. 

Forfeiture Covenant for relief against :—See CONTRACT. 

Gift to un born persons :—See HINDU Law. 

Good faith and consideration :-—S¢e TRANSFER OF PROPERTY ACT. 

Guardian ad-litem :- See CIVIL PROCEDURE CODE. 


Guardian and Wards Act .—Testamentury guardtan—Inlerests adverse 
20 the minor—Removal of testamentary guardian. 


A persou who is the presumptive heir to the property of a winor is one 
whose interests are adverse to that of the minor, and when he is not a blood 
relative of the minor, such a person, even though he had been appointed 
guardian by the will of the father of the winor, was retnoved from the guardian- 
ship, and the maternal grandfather of the minor appointed instead. 


Sani Row v. Eliavatha Row .. T v 2 2x 35 
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Guardian add, Wards Act, S. 46-— Termination of guardiaushi b— 
Jurisdiction to take proceedings under S. 45. 


e À court $s not precluded from taking proceedings under S. 45 of the 
Guardians and Wards Act by the mere fact that one of the minors had attained 
inajority. Nabu Behari v. prerkh Mahomed, 5 C.W.N. 207, dissented from, 


Syed Abdul Rahiman Sahib v. Abdulla Sahib.. ag js .. 286 
Hard and catch iu bargain—Relief against :—See CONTRACT ACT. 
Hereditary Trustees :—Sce RELIGIOUS ENDOWMENTS. 


LJ 
High Court Rules—Madras—Rule 105 :—See PRACTICE, PROCE- 
DURE. 


High Court—Revisional powers of :—Scee CRIMINAL PROCKDURE 
CODE. 


1. Hindu Law —Adoption .—See LIMITATION ACT. 
2. — ——— Adoption. — Amhority, general, construction — Successive adop- 
tions —Question of intent ion. 


The main factor for consideration in construing an authority given by the 
husband to adopt is the intention ofthe husband. Auy special instructions 
which he may give for the guidance ofhis widow must be strictly followed ; 
where no such instructions have been given, buta general intention has been 
expressed to be represented by a son, effect should, if possible, be given to that 


intention. 


Surendra Nandan v. Satlaja Kant Das Mahapatra, 1.3, R. 18 C. 385, and 
Lhe Ramand case 12 M. I. A. 397, referred to. 


Gournath Chowdhree v. Annapoorna Chowdrant, (1852) B. S. D. A. 332, com- 
mented on and doubted., 


A Hindu husband died in 1861 giving a general authority to the widow to 
adopt ‘‘soasto continue his line and to provide for his spiritual benefit." 
There was no specific limitation imposed on the power to adopt. 


In I885 the widow adopted a boy, but he died unmarried in 1886 and in 1898 
the first respondent was adopted. Held :—that the second adoption was valid 
aud that the widow’s authority to adopt was not exhausted by the first adoption. 


Kam Soondra singh v. Surbanee Dossee, 22 W. R. 121, referred toand ap- 
proved. 


Suryanarayana v. Venkaliamana 276 


js 
3. ————Adoption — Authority given to two widows jomtly—E fject —Death 


of one—Compelency of the other (o adopi — Adoption divesting of estate already 
vested — Coercion, adoption by, voidable only—Euidence Act, S. 45—Lix pert evidence 
on question of Hindu law, not admissible — Iimpartible Zemyndart.—Nidadavole 
estate, partidle. 


The Zemindari of Nidadavole'is partible. 

An authority to adopt given to two widows jointly is not invalid for that 
reason. A grant of authority to both the widows to adopt is tantamount to the 
grant of an authority to each and the power conferred is not extinguished by 
the death of one of the widows. 


xxi d j 
: 
An adoption made under coercion is under Hindu iæ#w not:pso facto void 
and is merely voidable under the Contract Act ; and such an adoption, if rati“ 
fied by the adopter ata time when no other's interest cén be prejudicially 
affected, is good. 


An adopted son is not, by reason of the BUQDUIORS divested of the esfate 
of his natural father which had become vested in Hin wholly and absolutely 
prior to his adoption. . 


Semble:—An adoption made in consideration of the stifling ofa criminal 
prosecution for any felony committed would be void. But ıt will not be void if 
it is inerely in consideration of avoiding a threatened criminal prosecution fora 
felony which did not exist in fact. 


Semble :—Evidence of experts on question of Hindu Law (uot being foreign 


law) is not admissible. R 


Narasimha Appa Row v. Rangayya Appa Row .. 178 
4. — Adoption—6y widow—Authority from husband —Constructton. 


All the schools of Hindu Law recognise the night ofthe widow to adopta 
son to her husband “ with the assent of her lord.” It is equally well established 
that this assent may be given either orally or in writing ; that, when given, it 
inust be strictly pursued ; that she cannot be compelled to act upon it unless 
and until she chooses to do so, and that in the absence of express direction to 
the contrary, there is no limit to the time within which she may exercise the 
power conferred upon her. 





A husband authorized his wife to adopt one of the sons of Æ. At the time 
H. had four sons living. The widow long after her husband's death adopted a 
sou of Z who was born after her husband's death. Held :—That the direction 
was sufficiently complied with by the adoption of a boy who was more suitable 
for affiliation than his elder brothers. 


Mustaddilal v. Kundan Lal.. is T sa c^ 


5. ———— Adoption—Payment of money to natural Jona by adoptive father 
in consideration—Validity—“' Kritima son." 


An adoption, otherwise valid, cannot become invalid for the mere reason 
that the adoptive father paid to the natural father of the adopted boy a suin of 
money in consideration of the latter giving the boy in adoption, though the 
payment itself cannot be too strongly reprobated. 

Obiter :—Parties to such a payment or an agreement to pay, are parties to au 
unlawful agreement, and being in pari delicto, should be held disentitled to 
seck any relief in Courts of Justice by virtue of such agreeinent or payment. 


In Hindu Law, the relation “of a son bought" cannot now be va'idly 
created. 


Murugappa Chetty v. Nagappa Chetii a ja m qw, 322 
6. ————Debt—" Antecedent debt? — Son’s hability—Sale or mortgage by 


father for a debt not antecedent. 


In order to justify a sale or a mortgage of joint family property by a Hindu 
father so as to bind the son's share, there inust be, in fact, an antecedent debt, 
i. e., a debt prior to the mortgage or sale. 


xxii 
Venkatarasmay yaVPantulu v. Venkatarama Doss ‘a id e 69 
4. - -Debtg—inpartible Zamindari whether assets of the last holder in 
the hands of thetbrother. i 
* An impartible Zamindaii, not bieng the self-acquired property of the pre- 
vious holder, which has descended from the last holder to his undivided brother, 


is not assets in the hands of his brother so as to be liable for debts contracted by 
the last holder for other than family purposes binding on the Zamindari. 


Sankaran Nair, J. :—An undivided brother of the last holder of an imparti- 
ble Zainindari, who takes it on the death of the last holder, take$ it by survivor- 
ship. l 

Nachtappa Chettiar v. Chinnasaint Naik v us m +. 339 
8. _—_—_—_Impartible Zamindari:—See Hinpu Law—Dxsts. 


9. — — — Impartible Estate—Zvecution. sale in. 1883— Right, title and 
tnlessel of the holder? — Interest acquired by purchaser. ` 





An impartible estate was sold in execution of a mortgage decree in Januarv 
1893. The debt was such as would bind the interest of the son, even ifthe pro- 
perty were ordinary ancestral partible joint family property. The sale procla- 
ination said tbat the rights aud the interests which “ the defendant," the 
then holder, ‘‘ possessed in respect of the property would be sold." The sale 
was before the Sartaj Kuari case. 


Held :—That the full proprietary interest and not inerely the life interest of 
the Zatnindar in the estate was intended to be sold and was sold. 


The meaning of the expression '* right, title and interest" of the judgment 
debtor commented on and the practice as to the use of the same referred to. 


Mutla yan Chetty v. Shavagirs Zamindar I. L, R.,6M.1i(L. R. 9 I. A. 128 
followed. 


Sartaj Kuari v. Deoraj Kuari L. L, R., 10 A. 272 and Zhe Pittapur case I. L. 
R., 22 M. 383 referreu to. 


Abdul Ariz Khan v. Appayasami Naickar I. R. 31 I A 1s I L. R., 27 M. 
I31 distinguished. 


Veerasurappa v. Errappa Naidu... ee 499 


10. —-— Inheritance to wuman’s property :—S*ee SUCCESSION CER. 
TIFICATE ACT. 


11. —Marriage- Preasump tion —Approved form :—See SUCCES- 
SION CERTIFICATE ACT. 


12. 


13. ——-——Maintenance-— Grant. 








—Maintenance :—See TRANSFER OF PROPERTY ACT. 


In the absence of any evidence that lands set apart for the maintenance of a 
female member of the family (here, a co-partener's widow) were not intended to 
be resummed, the presumption is that they are resumable, 


Venkatappay ya v. Venkatasubbayya.. $5 we ; ^. 852 


14. — —— —Partition— P;vsumplion—Mattlenaace gmnt, resumabilu y. 


In the absence of any proof of division, the presumption is thet a Hindu 
family is undivided. 





xxiii ' ° 
e. 
Venkalappayya v. Venkatasubba y ya P 27 js gä 352 
15. — Partition, proof of—Self-acquisi tion—Matntenance of agnates in 
the family. e " 
Held —on the evideuce, that the last 11ale owner was divided : ^ 


Also : that the mere fact that he availed hitnsel§ of the services of his uncle 
and cousin in the administration of his property at the same time that he gave 
them maintenance and paid the expenses of their marriage and other ceremonies 
was not inconsistent with his position as a separated co-parcener. 


Deoki Singh v. Musammat Anupa and Deoki Singh v. Madho Singh and 
others .. 2 T si a wi T 5s .. 109 


16. ————Reversioners, stits by.—Suiis lo set aside adoption or aliena- 
tion by quali fied proprietor—Representative capacity of severgiouer. suing—Civil 
Procedure Code, S. 13—'* Parties tinder whom they or any of them claim." 


A presumptive reversioner (mother) suing to set aside an adoption alleged 
to have been made to the last male owner does so ina representative capacity ; 
and provided the matter is decided aftera fair tial, the decision will operate 
as res judicata against all reversioners. 


The procedure to be adopted in such cases as to the persons to whom notice 
of the suit should be given, indicated. 


Obiter :—The law is different as regards suits by reversioners to set aside 
alienation. 


Punnamma v. Perrazu T is T i € 2+ 307 
17. ——-——Text's.interpretation of — Bombay Law— Mitakshara and 


Mayukha— Conflict —Sfridhan—S*ccession to—Co-widow and husband's brothers 
son— Brihaspati?s text not exkaustsve— Co-widotw preferable heir—Deed—Constritc- 
hon—Setllement in fa:our of wife. 


Questions on the Hindu Law of Inheritance to property in the Island of 
Bombay art to be deterinined in accordance with the Mitakshara, subject to the 
doctrine to be found in the Mayukha, where the latter differs froin it. But the 
general principle ghould be to construe the Mitakshara and the Mayukha so as 
to harmonize with each other wherever and so far as that is reasonably possible. 


The text of Brihaspati regarding the devolution of Stiidhan property of a 
woinan should be read distributively as regards the property of women married 
according to one of theapproved forms, and the property of those married in 
one of the lower forms. In the one case, those of the heirs enumerated by 
Brihaspati who are blood relations of the husband, vzz., the husband's sister's 
son, the husband’s brother's son, and the husband's brother, will succeed to the 
Wotnan’s property, and in the other case the relations of the father will succeed. 
The order of succession is not indicated in the text ; and the list given in the 
text of the heirs is not exhaustive, and neither a co-widow nor any other 
sapinda ot the husband, is excluded. The words “and the rest ” include other 
relations of the husband or father. 


The co-widow of a deceased woman succeeds to her stridhan in preference to 
her husband's brother and the husband's brotherz's son. 


' 19. 


A xxiv 
Š ; 
An antenuptial settlement executed by the husband in favor of the wife, 

was in the following terins:—‘‘ If the said Cumari Bachubai (intended wife, shall 
die before the sajd intended marriage has been celebrated aud completed, then 
the said house, land and premises shall revert to and again become the absolute 
property of theshusband, his heirs," etc. “Ifthe said Kumari Bachubai shall 
die, after the said intended Snarriage has been celebrated and completed, withot 
leaving issue of the said intended marriage who shall succeeed to a vested inte- 
rest in the said house, land and promises, then the said house, land and promises 
shall be dealt with as he may direct or declare by will or deed, or failing any 
will or deed. then the same shall vest in her legal heirs according to Hindu Law 
of the Botnbay School." 


Held: on a construction of the deed, that whether the deed is to be construed 
according to the English Law or the Indian Taw, the wife took under it an abso- 
lute estate of 1nhetitance. 





Bat Kesar Bat v. Hunsraj Moray: e s ; 446 
18. —W ill—Revocation—Birth of son— E fict of—Unborn Fee —Gi ft 
to. ; 


Per Subrahmania Atyar, J. (Moore, J. disseuttenie). The birth of a son to 
a Hindu after the making of a will disposing ofall his self-acquired properties, 
has the effect of revoking the will if its effect is to leave the son uuprovided for 
thereby, provided the omission to provide for the son is not intentional. 

A Hiadu made a will seven days before his death disposing of his proper- 
ties, all of them self-acquired. The testator was not aware at the time of ma- 
king the will that his wife was enceinte ; and consequently, the will did not make 
any provision for the son. 

Held, per Subrahmanya Aryar,J. (Moore, J. dissentiente) that the will was 
revoked by the birth of the son. 


Per Subrahmanya Atyar, J.:—Courts is administering the Hindn Law of 
wills should have due regard to the persuimable intentions oftestators generally, 
viewed in the light of deep-rooted sentiments prevalent among that community 
ut respect of the claims of male issue on their fathers. 


Suggestions for the Legislature ag regardsthe evidence necessary to prove 
intention to exclude the son and as regards the validity of gifts to unborn 
persons. 


Subba Reddi v. Doraisami Bathen .. ju vs T .. 49I 





—Women's property—Husband's brother preferred to 
sister's sons—See SUCCESSION CERTIFICATE ACT. 
Hypothecation bond. suit on limitation :—Sve LIMITATION ACT. 


Impartible estate :—See HINDU Law. 
Zamindari :—See HINDU Law. 





Ina&m--Fundauental nature of :—Se¢ MADRAS ACT III oF 1895. 


Inamdar with Kudivaram right—Liability of to exchange 
poftta aud Muchilika ;—Scee MADRAS RENT RECOVERY ACT. 


Interestin mortgage-anits—Mortgage decrees — Contract rate up to 
date fixed for paymentin the decree, 


. 
XXV . 
e 
. 
In awarding interest on the mortgage amount, the Court is not bound to 
award interest at the contract rate after the date fixed for redemption in the 
decree up to the date of actual payinent, : 


2 e 
Saminatham Chettiar v. Swamiapph Naicker — .. We sa .. 132 
Contract rate till date of realization— Transfer of Property 
Act, S. 88.* : 


Contract rate of interest on a mortgage can b a awarded on the principal 
til date of realization. S. 88 of the Transfer of Property Act does not limit this 
power. Mahkarajgh of Bhurtpur v. Rani Kanno Dat (L.R. 28 I. 4. 35.)followed. 


Ba gan Singh v. Amolak Ram es T Vs is .. 160 
See Crvir, PROCEDURE CODE. 

Jurisdiction of Civil Courts :—Se MADRAS ACT III oF 1895. * 

—of Collector :—Se¢ MADRAS ACT I of 1876. e 

————ower executor :—See LETTERS PATENT, CLAUSE 12. 
over foreigner :—See LETTERS PATENT, CLAUSE 12. 

— ——of High Court to go behind the finding of lower Court 

as to the existence of a custom :—S¢e CIVIL BROCEDURX CODE. 


4. —— —of Magistrate to re-hear complaint after dismissal 
under S. 203 :—See CRIMINAL PROCEDURE CODE. 





QAR ONE 


8. —— — over Native States.— Whether Kathaiwar ts partof British India 
— Jurisdiction of courts of Political Agent—Appeal to Privy Council. 


Of the rights and powers of control possessed and exercised by the British 
Governinent over the Native States in India with the corresponding restrictions 
upon the independent action of those States, some are the necessary consequence 
of the suzerainty vested in the predominant power. But apart from and beyond 
the consequences flowing from that general source, rights of varying kinds and 
different historical origin have been acquired in connection with the several 
States. 


Such rights over the Native States differ not only in orgin but in kind and 
in degree in the cases of different States ; so that in each instance in which the 
nature or extent of such rights becomes the subject of consideration, inquiry has 
to be made into the circumstances of the particular case. 


The relation of the Kathiawar States and their people to British India, and 
the nature and character of the control exercised by the British Indian Govern- 
ments over those States, and particularly, with respect to the administration of 
justice considered. e 


Kathiawar is not, as a whole, within the King's Dominions. 


Ifa Court situated in foreign territory like the Court of the Political Agent . 
in Kathiawar and adwinistering justice on the King’s behalf, makes an order, 
judicial in its nature, by which some one is unjustly and injuriously affected, 
the person aggrieved is not precluded from applying to the King in Council to 
redress his wrong merely by the fact that he is not the King's subject. 


There is not necessarily any inherent distinction between cases political and ' 
civil among those which cume before the Courts of the Political Agent and his 
Assistants in Kathiawar. 


4 


- 


: : xxvi 

The jurisdiction exercised by the Courts of the Political Agents and his 
Assistants in Kathiawar, and by the Governor-in-Council on appeal from them 
is political and net judicial in its characters; and no appeal lies to His Majeaty 
in Council from the decisions passed by those tribunals in the exercise of such 
juris liction. . 


Hemchand Devchtnd v. Sakarlal Chhotamlal and Taluka of Kofia Sangani 


v. Lhe State of Gondal ks T T ‘a P e. TIS 
9. —————of Sessions Judge:—Se CRIMINAL PROCEDURE CODE. 


Kanomy—See MALABAR Law. 
Kuri Chits—Necessity for registering :—See COMPANY’S ACT, S. 4. 
Krjtima son.—See HINDU Law. 

Kurnam emolumentsa:—Scee MADRAS ACT III oF 1895. 


Land Acquisition Act, S. 23, cl. (1) (i) (il) and ol. 2— Acquisition 
0f land—Land with trees on— Market value.” 


Snb-section 1 to S. 23 of the Land Acquisition Act does not refer merely to 
cases of acquisition of bare Idnd withont trees or buildings. 


Where land grown with cocoanut trees is acquired under the Land Acqui- 
sition Act, the value of the trees forms part of the market value of the land; 
and 15 p. c. on the aggregate amount 10ade of the value of land and that of the 
trees should be awarded under sub-section 2 of S. 23, Cl. 2, of Sub-S. 1 to S. 23 
has no application to the case of a purchase of land with trees on it. 

Semble :—Clause 2 of Sub-S. 1 may be applicable to the case provided for 
in S. 17 where the Collector takes possession before award and the owner of 
the land declines to accept the suin therein offered as payment for the ciops or 
trees taken or possibly to the case of crops or trees grown after the date of 
declaration, under S. 6 of the Act. 


Sub-Collector of Godavari v. Subbarayudu .. i T .. 551 
1. Landlord and Tenant—Z£stoppel—Ejectment sutt, 

In a guit in ejectment by a landlord against the tenant and his transferees 
on the expiry of the term of the tenancy, the transferees are precluded from 
pleading any other right that they may have to possession of the lands (viz., 
that he is a member of the same Tayazhi as that of the plaintiff. 

Kunhi Mayan v. Muhammad 2: - 5 is - 351 
:— See LIMITATION. e 
:— See MADRA8 RENT RECOVERY ACT. 

—— ——;—S*te ESTOPPEL. 


aA BON 





= Zemindari Tenant—Presumplion 0f occupancy rights—Rebutial 
—Proof of Muchilikas for ten years, containing a covenant to Surrender at 


landlora’s pleasure. 


Held, that the presumption of permanent occupancy right in a Zeinindary 
tenant was rebutted by the execution by the tenant from time to time for a 
period extending over ten years of inuchilikas binding hitnself thereby to sur- 
render the lands at the end of the year at the landlord’s pleasure, 


ee e 
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Suryanarayana Row v. Somayya — .. ws ere re 557 


Land Tenure.—Service Tenure, resumption of—Grant snbject to burden 
of service or in lien of wages— Test—Evidence—Records of Ctrengl Commi thee— 
Dis pute between Zemindar and Mokhasa, meaning of. : 


Held, by their Lordships that the following cjrcuinstances” in the case, 
namely, (1) the fact that no office by any particular designation but an obliga- 
tion of a feudal character was imposed on:the grantee, (2) the payinent.of a uni- 
form rent fora period of 120 years, (3) the absence ofany interference by the 
Zemindar with the devolution 'of the property from heir to heir, and (4) an ab- 
sence of even an attempt at resumption during all the time, determined the 
character of the grant as one subject to the burden of service and not as one in 


lieu of wages. , 


Although the records of the Circuit Committee may be goqd evidence with 
reference to the system upon which the Government claiin:d to deal with the 
7 emindar’s property, they cannot affect the rights of the Mokhasadars as against 
the Zemindar. 


Mokhasa is ‘‘ a village or land assigned to an dividual, either rent free, or 
at a low quit-rent, on condition of service." 


Venkalanarasimha Appa Rao v. Sobhanadri Appa Rao id TES 

Letters Patent, Clause 12—“ Dwel"— Jurisdiction over foreigner — 
Essentrals—Part of the cause of action —Executor— Jurisdictton of Court revo 
executo»—Estoppel—Will— Adverse title by execulor—Presumptton. 

The mere presence of a foreigner within the local limits ofa Court's jurisdic- 
tion at the time of the institution of the suit gives jurisdiction over the foreigner 
to the Court. 


Faridkole case, L. R., 21 I. A. 171, explained. 
In India a suit is instituted on the mere filing of the plaint. 


The presence of a foreigner in order to confer jurisdiction need not be an 
abiding in the place involving permanency as opposed to a temporary stay or a 
mere temporary locality of existence ; nor need it be that there should have 
been personal service or even issue of the writ on the foreigner while he is with- 
in the territory. 

The word ** dwell” in Clause 12 of the Letters Patent does not import any 
permanency of residence. 


Where the defendang in the case shut up his house in Bangalore (foreign 
territory), took up a house within the High Court’s jurisdiction for his exclusive 
occupation and occupied it with his wife and child, entered at the same time into 
a contract of apprenticeship with a professional man in the new place in order 
to qualify himself for the bar (the same involving an uninterrupted stay in 
Madras) and acted upon the contract for a period of six months :—47e/d, that the 
defendant dwelt within the jurisdiction of the court within the meaning of 
Clause 12 of the Letters Patent. 


A breach of an undertaking to a court to administer the estate is part of the 
cause of action within tae meaning of Clause 12 of the Letters Patent in a suit 
against the executor in respect of the administration. 


- $9 is 
e 
e 
A court from whtch an executor takes out probate or letters has Jurisdiction 
over the executor in respect of the adinjnistration even though he bea foreigner. 


Where the gourt has jurisdiction to make a grant of probate it has power to 
decide whether the will is a valid testamentary disposition. 


A proprietor of foreignaimtnoveables or person interested in such, may be 
compelled by the King’s Court if it has Jurisdiction over him, to dispose of his 
property*or interest in them so as to give effect to any obligation relating to 
them which arises from, or as from, his own contract or tort, provided there is 
nothing in the foreign law preventing him from doing what the,Court directs. 


The presumption is that the legislature does not intend to exceed its 
jurisdiction ; the occasion for its applicability arises only when the words of 
the enactments leave room for doubt as to whether jurisdiction has been con- 
ferred, . 


Per Str Arnold White, C. J. :—Where a cause of action arose wholly in 
Mad1as the High Court would have jurisdiction under clause 12 of the Letters 
Patent to entertain a suit against a person in respect of that cause of action not- 
withstanding he might be an ‘absent forei gner. i 


Srinivasamoorihy v. Venkata Varada Aiyangar T T 1. 238 


———— —(Bombay) Clause 13.—“ Subject to tts Hue Unde. ourt of 
Resident at Aden—Jurisdiction of High Court to transfer case from Resi- 
dents file to its own. 


The Court of the Resident at Aden is “ subject to the superintendence ” of 
the High Court of Bombay within the meaning of the words in S. 13 of the Let- 
ters Patent and, consequently, the High Court has power to transfer a case from 
the file of the Resident’s Court to 1ts own. 


Aden v. Ismail T 94 

Limitation—Landlord and tenan!—Suit gna reni— Reni pa m on a ceríass 
date—Tender of palla on. a subsequent date—Effect of—Startng point of Limi- 
latton—Madras Rent Recovery Act. 

Rent may become due at any particular time before the close of the fasli. 

Where the rent is ascertained, (3. e., when there 1s no dispute as to the 
amount of rent) time for a suit to recover 1t will run from the date on which it 
was so due. 

The fact that the landlord did not tender the pattah till after a subsequent 
date cannot operate Zo postpone the starting point of limitation, when the rent 
was ascertained and was payable. . 

Kanga yya Appa Rao v. Bobba Sriramuly I. L. R., 27 M. 143, commented on. 

Aruuachalam Chettiar v. Kadir Rowlhan — .. A M .. 486 


— ———Cornice, building of, overhanging land of net ghbour— Troelve years’ 
prescription—Trespass—Ri ghi prescribed for. 


Ifa man erects any building overhanging the land of another, he commits 
trespass and an action will lie against him ; and unless a suit is brought against 
him within time, he would prescribe a title to the space occupied by the build- 
ing. Whether such trespasser acquires a nght only to the space occupied by the 


. ; e 
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` ove and below the protruston depends upon the 
er circumstances of the case, 


pt a cornice projecting from js wall over the 

dant more than twelve years before suit. The cor- 
oration and partly as a protection from rain. Hela, 
uad ibed a title to the space *occupied by the projection. 


daliar v. Kolandaveln Mudaltar T Wins we OE 
Pow VENDOR AND PURCHASER. 
E Act, Art. 11 :—See CIVIL PROCEDURE CODE. 
: : Act, S. 19.—Acknowledgment of hability—Acknowledgment coupled 
: Ath condition. . 








An acknowledgment to take the case out of the statute of limitations, must 
be either one from which an absolute promise can be inferred, or secondly, an 
unconditional proinise to pay the specific debt, or, thirdly, there must bea 
conditional proinise to pay the debt and evidence that the condition hus been 
performed. An unconditional acknowledgment impliesa promise to pay, be- 
cause that is the natural inference, if nothing 1s said to the contrary. 


Where the acknowledgment consisted in the statement that the respondent 
‘had open and current accounts " with the plaintiff's predecessor in title “and 
that the alleged indebtedness did not affect bis right to reply for probate :” 


Held, that the words imported an admission of liability if the balance should 
prove to be against the respondent coupled with the fulfilment of the condition. 


S. 19 only requires a definite adinission of liability. An unqualified admis 
sion and an adinission qualified by a condition which is fulfilled stand upon 
the same footing both in the English and the Indian Law. 

Maniram v. Seth Rupchand S T je sá .. 300 
3. — .—-—8&. 20.— Interes! payment of —Enjoyment of landin hes of inlerest. 

Payment of interest in order to save limitation need not be in money, but 


it inust be of a nature that it would be an answer in a suit brought by the 
creditor to recover the amount. 


Where the plaintiff was placed ın possession of the defendaut?s property to 
be enjoyed by plaintiff iu leu of interest payable by defendant to plaintiff, en- 
joy ment of the produce by the plaintiff 13 payment of interest within the 1nean- 

: ing of S. 20 of the Limitation Act. 


Mylan v. Annavi Madan F T is 99 
4. ——— Art. 49—“When the property 1s wrongfully faken." —Paday 
taken by Police on defendant's complaint —Delyvery to de fendant after trial. 

Where on the defendant's complaint, plaintiffs paddy was taken by the 
Police, and after the termination of the trial instituted on the defendant’s 
complaint the paddy was handed over by the order of the Magistrate to the 
defendant, a suit by the plaintiffs for return of the paddy, if brought within 
three years from the date of delivery to the defendant, is within time. 


The defendant complained of theft against plaintiffs In consequence 
of the complaint. plaintiffs’ paddy was seized under a warrant by the 
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Magistrate, and on ¢he termination of the trial, the paddy was d 
the defendant. : 


T" ideta, that tge 'cause of action forthe suit by the plaintiffs agai 
defendant to recover the paddy, or for compensation for wrongful conve 
arose on the dæ®te of the delivery. 


e 
Possession of the Magistrate was possession on behalf of the true Owner, 


Rajal of Venkatagiri v. Isakapalli Subbiak followed. 

Ramaswamy Aiyar v. Muthuswamy Atyar .. - pn 4. 54I 
5.  —— — —AÁrt 131 :—See Crvri| PROCEDURE CopR. ° 
6. — — —Article 134 :—Se MALABAR Law. 
7. — —— Article 147—Hypotkecation bond, suit on. 

A mortgage tond ran in the following terms :— 


“ For this, the consideration money, is mortgaged the following property 
acres. . . . + . The said property is mortgaged but is retained in our pos- 
session. " Held that a snit on the tond ig governed by Article 147 of the Limi- 
tation Act. Narayana yyer v. Venkatarama Aiyar, I. L. R., a5 M. 220, followed. 

Chairman, Municipal Conmeil, Rajahmundry v. Venkateswarulu a 53 
8. -——— — Article 175-C, 178—Application to bring on record the legal 


representatives of a deceased respondent in Second Appeal—Lsmilation-— 7 hree 
years. 


An application to bring on record the legal representatives of a deceased res- 
pondent in a second appeal 1s governed by Article 178 and not by Article 175 C. of 
Schedule Ii of the Limitation Act. 

Soosaya Pillai v. Atyakannu Pillar .. 2 ; T si 475 


9. — — Article 179—“ Date of the decree or order ”— Mortgage decree 
—Order absolute—Starting poini—Transfer of Property Act, Ss. 88, 893—Appit- 
cation —Construction—Pending application. 

An application for an order absolute is an application in execution and 
limitation for execution of a mortgage decree for eale runs from the date of the 
decree and not from the date of the order absolute for sale. 

Where the decree-holder applied for an order absolute for sale and stated fur- 
ther that he could not get justice unless he realized his money by sale, and the 
Court merely ordered, ‘‘ decree made absolute: "— 


Held :—That the application was really one for an order for sale and that the 
Court shonld have passed an order for sale, and that until such an order was . 
passed the application should be considered pending. 

Appiah v. Rami Reddi m va is T ». 503 
10. —— .— S. 179, Clause 1— * Final decree or order Of the Appellate 

Court " — Appeal, withdrawal of — Decree dismissing the appeal with costs. 

Where an appeal is withdrawn and an order ia inade by the Court to which 

the appeal is preferred which has the effect of finally disposing of the appeal, _ 
time for execution runs from the date of the order by the Appellate Court. 

Jeeyangar v. Lakshins Doss .. T 2s i - os 393 
ll. ———~—Art. 179, cl. (5) —* Date of tsstiing a nOlsce. ”? 

The expression * date of issuing notice” in cl. 50f Art. 1»9 of the 


Limitation Act means the actual date of issue and not the date of tne order 
directing notice. 


Bappu v. Kanaran ya T T is e, .. e548. 
12. — IX of 1871, Art 129, XV of 1877 S. 2, Arts 118, 19 
— Adoption — Title acquired oy lapse of ühwelve, years affer an apparent 
adoption. ° 

The immunity gained under Act IX of 1871 by the lapse of twelve years 


after the date of an apparent adoption, does not amount to acquisition of title 
within the meahing of S. 2 of Act XI of 1877. 





Obtíer :-—S. 13, Civil Procedure Code, applies to both suits and issues. 


Where after remand of an appeal to the lower court, an issue was raised by 
the lower court and both parties accepted it and went torial treating the 
question raised as the main question in the case and the determination ofthe 
court became final :— 


Semble.—That even though the raising of the issue might have been open 
to objection at the titne when it was raised, the @ecision will operate as res 
Judicaia in a subsequent suit between the parties. 


Tirubhuwan Bahadur Sing v. Raja Rameshar Singh .. ES .. 440 
Liquidators, possession of :—S¢e COMPANIES ACT. 
Lis pendens ;—See TRANSTER OF PROPERTY ACT, S. 52. 


Madras ActI of 1876— Regulation XXVof 1802, S. 2 “ Alienor’ — 
"t Alienæ '—‘' Alienation’ —meantng 0 f — Jurisdicison of Collector Costs —4 gree- 


ment between parties apportioning pershcush not binding on Government. 

The terms alienor and alienee in Act I of 1876 (Madras) are reciprocal and 
necessarily imply only those parties between whom the reciprocal relation 
exists. 

The term ‘‘ alienation " does not refer only to an alienation by a person 
whose nate 18 entered in the Collector's Register. 


The plaintiff, an alienee of a portion of a permanently settled estate, applied 
to the Collector of the District for separate registry. Thea3rd defendant, who 
was a co-sharer with the alienor and who was one of the parties in whose name 
the estate stood registered, raised an objection to the separate registration and 
sub-division of the plaintiff's portion on the ground that the parties had agreed 
under a partition between the alienor and the other co-sharers to apportion the 
peiecush payable by ea@h shareholder, and that the amount of the peishcush to 
be fixed by the Collector as payable by the plaintiff ought not to differ from the 
amount fixed by the agreement. 


Held :—That it was the duty of the Collector to enquire into the objection 
raised by the 3rd defendant, and if he disallowed it to grant the plaintiff'8 appli- 
cation, and not to decline jurisdiction. 


Held also :—That the agreement between the parties apportioning the peish 
cush was not binding on the Government. 


That the plaintiff's costs should be paid by the Collector and the 3rd 
defendant in equal moieties. 
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Collector of Salen? V; Batcha Sahib .. e - T .. 468 
Madras Act II of 1864 :—See REVENUE RECOVERY ACT. 


— Act IIT of 1895, S.13 (1) Proviso II and S. 21.—Kurnam 

€ emoluments— Jurisdiction of Civil Courts n. sumt to recover land as emolu- 

ments, defendant denyigg ihe factum of emolument—'* Such decision, ? mean- 
ing 0f — Objects of enactment. 

Per Curiam :—Civil Courts have no jurisdiction to try a suit for recovery of 
lands alleged by the plaintiff to be the emolument of his office of Kurnam, even 
though the defendant denies they are the emolumessts of the offiee, 

Per Chief Justice : —The words “ emoluments of any such officer " in Ss. 13 
and 2 of the Act should be construed as including a claim for lands which are 
alleged t6 constitute the emoluments of the office. 


There is no reason to constrüe the word ‘‘ emoluments ” in S. 21 of Act III, 
of 1895 (Madras) as limited only to emoluinents when there is no dispute as to 
what constitutes the emoluments. : 

The words ‘‘ such decision " in proviso to S. 13 mean decision given ın a 
. suit in which one of the facts wi issue 18 whether the emoluments conaist of land 
or of an assigninent of revenue payable in respect of land: 


Per Meller :-—S8. 21 must be read with S. 13 so as not to deprive a suitor of 
all remedy ın cases not falling within S. 13; consequently, all suits not within 
the terms of S. 13 (1) are cognizable by the Civil Courts. 


Emoluments may be lands. 


Proviso ii to S. 13 (1) applies only to the special case in which it is found or 
adinitted that the inam 1s to be taken out of the land 8ued for, but the plaintiff 
alleges and the defendant denies that the Kudivaram as well as the Melvaraina is 
a part of the inatn. 


Objects of the enactment explained. 
Ravuthu Koundan v. Muthu Koundan Y. L. R. 13 M. 41 distinguished. 


Kesaram Navasimhulu v. Vuddanda Row. .. T . 5I4 


—— — ——Act III of 1896, Ss. 13, 21. — Jurisdiction of Civil Courts—Suit 
Jor recovery of land as emoluments attached to an office—Inam—Fuudamental 
nainré of. 

Per Suórhaman ya Aiyar, J. (MOORE, J., dissenttente) :— 

A suit for the recovery of land alleged to form the emoluments of the office 
of karnatn by a person claiming to be the holder of such office from a defendant 
who pleads that the land is not emoluments attached toghe office is cognizable 
by Civil Courts only. 


Per Subrhamanya Aiyar, J.:—The jurisdiction of Civil Courts must be taken 
to exist wherever it is not expressly taken away. 

S. 13 of Act III of 1895 enumerates the different descriptions of suits within 
the cognizance of the Revenue Oourts and is exhaustive of the matter. 


Inams are prima facie to be taken as assignments of the melvaram right, 
t. e., assigninents of the revenne only, and the policy of the Act III of 1895 clear- 
ly seeins to be to confine the jurisdiction of the Revenue courts to suits involv- 
ing claims to offices and emoluinerts thereofand leave the decision of other 
questions to the ordinary Courts. 


nie Tae , : 
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Per Moore J. :—The Civil Courts have jurisdiction only over suits where 
the disputeis whether the emolnuments ofthe office consist of land or of an 


ass guiuent of revenue pay able in respect of the land and not othegwise. x 


Narustimdhtulu v. Narasımhuiu T T m M vs. 213526 
Acte—District Municipalities Act, Ss. 55:—“Day$,” Meaning 

of. d 

The word “ days "in S. 55 of the District Municipalities Act, means & dura- 
tion of 24 hours and not one of 12 hours; and the Municipality has to show 
that the officer whp 1s taxed: spent within its limits not merely fractions of days 
sufficient when added up to constitute 1,440 hours, but 60 entire and unbroken 
periods 1n point of law of 24 hours each. 

Observations as to when fractions ofa day can becounted or omitted in 
calculation. s 

The Municipal Council of Cuddalore v. Subramanya 4Airyar .. se TO 
———— District Municipalities Act, S. 4 B.ia, b, ili a, b, S. 261— 

Supersession of Councsl— Abatement of suit for injunction against the Coun- 

ctl—Notice in suits for wnjunction, No necessily Jor—Easements Act, S.7 

Ill a. & i— Conflict of rights—Servitude, Meaning of. 


Supersession of a Municipal Corporation by the Governor-in-Council 
under S. 4 B (1) bof the Madras District Mupicipali:ties Act 18 mer ly a suspen- 
sion of the corporation and notan extinction thereof: the provision in the 
Act that the property shall vest in the Governor-in-Couneil during superses- 
sion only, implies that thereafter it devolves by operation of law iu the resns- 
citated council, as the rightful successor of the superseded Council. 


Per Curiam. 

‘The notice required by S. 261 of the Act is not required in suits for an in- 
junction ‘The right spoken of in Ill. ii) to S. 7 of the Easements Act is not an 
easement and is not to be understood as overriding the right recognized in Ill. 
(a) to S. 7. When the two rights come in conflict, that which has of necessity 
to yeild must go altogether and accomodate itself as best as it can according to 
circumstances. The right putin lll. (:) to S. 71810 shorta right only in the 
sense that the passage of water froin the higher to the lower close gives no right 
of action to the owner of the latter; but he can protect himself by a suitable 
alteration of, or work done on, his own property. 

The signification of the word “ servitude ” in the Civil Law and in. English 


and Indian laws pointed out. 

Per Subrahmanya ter, J. 

Dissolution and supersession and the effects thereof distinguished and ex- 
plained. 

The cancellation of the notification constituting a municipality by the Gov- 
erninent under S. 4 B (1) (a) ofthe Act operates asa total annihilation of the 
corporation and under Sub-s. 2 of the same section the funds till then availeble 
for the abolished municipality are at the absolute disposal of the Government. 

The word “ reconstituted in S. 4 B (3) (b) of the Act has reference only to 
the authorities or persons concerned taking steps for the appointment or election 
of councillors who are to fill the vacancies caused by the supersession, and the 
word “ constitute "' imports tbe meaning of the expression '' to appoint.” 
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Per Miller, J *— Municipal councile in the Presidency compated with a 
chartered Municipal corporation of England and distinction pointed out. 

e The plaiftiff brought a suit foran injunction against the Municipality, 

e restraining them from removing a ridge erected by him to keep off the rain and 
sewage water flowing from the highway into his land which was on a lower level 
and for damages. Subsequent to the decree and when the secondeappeal was 
pending the Municipality was superseded by the Government for & period of 
seven monthe and a new council was constituted after the lapse of that period. 
There was no question of damage to the upper land. 

Held :—That the suit did not abate .— 

That the notice required by S. 26x ofthe District Municipalities Act was 
not netesgary. 

Held also—That the plaintiff, the owner of the lower land, was entitled to 
protect himself by suitable erections of his own land and was consequently 
entitled to an injunction. 

Rangachariar v. Kumbakonam Municipal Counci — .. s .. 582 


e 
Madras Regulation XXV I of 180Z— Deed — Construction — Vendo: 
and Purchaser— Covenant by vendor lo do all. further acts in respect of the sub- 
division and registratson of the estate sold Payment of peishcush to Government 
by vendor—Suit by vendor against vendee — Covenant not condition. precedent — 
Limitation Act, S. 19—Acknowledgnient conditional, effect of — Transfer of 
Property Act, S. 55 (5) d. 

Where a portion of the Zemindari was sold and the vendor undertook to do 
‘any further acts that might be necessary in respect of the sub-division, regis- 
tration and separate assessment of the village," and the vendor continued to pay 
the whole eishcush himself:— 

Held—That the vendee was liable to the vendor iu respect of the pershcush 
due on the portion conveyed to him, even though there has been no sub-division, 
and where the plaintiff does not seek to have the dues made a charge on the 
property he can only recover the amount paid within 6 years prior to suit. 


\ 


Held—aiso—That the statement that “the vendee shall be responsible for 
the public demand as per sub-division ” merely gave expression to the statutory 
liability imposed on him by S. 55 (5)d ofthe Transferof Property Act, and 
that no actual sub-division was necessary to impose upon the vendee his 
statutory liability. 

The power of the Revenue authorities to determine the amount of the 
separate assessment is not derived from the consent ofthe parties butis con- 
ferred by Statute, alike in the interests of the private persons concerned as well 
as of the Government, and the matter for determination has no reference to the 
liability itself, which attaches as an incident of the transfer and is complete 
when the property passes. 

Ifthe parties are unable to agree as tothe amountof the proportionate 
peishcush payable in respect of the property sold, it is competent to the Court 
to decide that as between them, pending the determination of the amount by 
the Revenue authorities so as to cunclude the question between them and the 
Government. 
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An acknowledgment ofa conditional liability will not" give a fresh start so 
long us the condition remains unfulfilled. 
Arunachella Rao v. Rangiah Appa Rao m " eue T p53 
—— — —VII of 1870, S. 13 :—See RELIGIOUS ENDOWMENTS 


— ————X X WV of 1872, S. 2 :—See MADRAS ACT I oF 1876. e 


1l. Madras Rent Recovery Act, S. 1—Tenant—Inamdar—No tenant— 
Exchange of patta and muchilika—Landiord and tenant—Inamdar with 
Kudivaram right. 

An inamdar who is bound to pay, “ russum ” and rpad-cess only to the 
landlord is not a “ tenant ” within the meaning of the term as used in the 
Madras Rent Recovery Act ; and no exchange of patta and muchilika 1s neces- 
sary as between them. The fact that the inamdar happens also to possess the 
Kudivaram right in the property in respect of which he is an inamdar, bound to 
pay “russum ” to the landholder, does not alter the case or fmpose upon the 
landholder an obligation which would not otherwise subsist between him and 
the 1namdar. 


Krishnamachariu v. Rangachariar .. "c ics " ,. 589 
2. -————— Se LIMITATION, 


3. — Principal and agent—Agency coupled wiih an interest—Revoc- 
ability— Pata accepled from principai— Liability of tenant to agent. 

A power of attorney authorizing the agent to exercise the rights of the shro- 
trieindars under Madras Act VIII of 1865, when it isan authority coupled with 
a right, is irrevocable ; and a tenant is not discharged from his liability to accept 
the putta from the agent by his having already accepted one froin the shrotriem- 
dar himself when he had done so with knowledge of the agent’s claim agaiust 
the shrotrieindar. 


Rajariuthna Naidu v. Narasimhacharsar .. - 143 
4. ——————8. 12— Termination of jessica s Piles Cna dois 0 f pes T 
tion of useless conditions, efect of. 





A tenant governed by the Madras Rent Recovery Act can only surrender his 
holding in the manner indicated in S. 12 ofthe Act; and until that course is 
adopted by him, he 1emains the tenant of thelandlord, unless it be that the 
landlord has expressly or impliedly agreed to accept another person as his tenant. 
Consequently, a tender of patta ‘to a tenant who has not surrendered the holding 
in the wanner prescribed by S. 12, is a good tender, in the absence of any proof 
that the landlord expressly or otherwise has agreed to accept another as his 


tenant. 
. 


An enhancement of rent in pursuance of a contract between the landlord and 
teuant is perfectly legal ; and when the contract is found ag a fact in the affir- 
inative, the High Court caunot interfere with the enhancement, in revision. 


A clause in the patta which precludes the tenant from cutting down fruit 
trees 18 a reasonable clause. 


The inclusion of an entirely harmless, but useless, clause (e. g., that the 
tenant would not cultivate the land for the next fasli until there has been an 
exchange of patta and muchilika for that fasli) doesnot make the patta bad, 
even though the clause itself is one which may be well struck out. 

Ramasamiv. Anandrazu  .. T T "A T. -. 57 
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Madras Reveupe Recovery Act—Benamidar not liable for pro- 
cess under :—See CONTRACT ACT. 


e 
« Maintemance grant, resumption of :—See DEED, CONSTRUCTION. 


e 1. Malabar Law—JDeed, construcion — Kanom-—— Anubhavam— Limi- 
tation Act, Art. 134—Purghaser. 


The word Anubhavam or Anubhogam is a Sanskrit word, and literally means 
"enjoyment." In grants, however, 1t ordinarily implies hereditary, and, there- 
fore, perpetual enjoyment , and when used as descriptive of a tenure of land, it 
implies an hereditary tenure ; but the word tmay also be used with reference to 
an allowance of inoney or grain which is to be deducted from the rent due to the 
grantor. Iu such a case, though the allowance may be perpetual or may ope- 
rate as a rent charge on the land, it by no means follows that the tenure is 
irredeemable. Whether the word implies an irredeetnable tenure or only a per- ' 
petual rent charge of grain or inoney must depend on the language of each 
document. 


A deed containing a recital that it was a renewed writing was in the tollow- 
ing terins:—*' The rent due, by us for holding the land on lease ıs 55 paras of 
paddy. The prior kanom and the value settled for the reclamation effected 
hitherto in the said property and credited to our accounts is 700 fanams. The 
amount allowed for interest thereon 1$ 35 paras of paddy, and the amount 
allowed for Anubhavain 1s 5 paras of paddy. The total amount of the two items 
is 40 paras of paddy. The balance left after deducting these 40 paras of paddy, 
is 15 paras of paddy. 


Held .—That the deed did not create an irredeeinable tenure, and that if the 
lands were redeemed, the grantors were entitled to recover the 5 paras of paddy 
annually froin the land. 


Article 134 of the Limitation Act only applies in cases where the purchaser 
is the purchaser of an absolute title and not merely of the mortgagee’s rights in 
the land. 


Vythi lingam Pillai v. Kuthtravattath Nayar n i .. 358 
2. —— -—Mainten ance, suti for, 6 y member of Tawazht. 


A member of a Tawazhi cannot be entitled to a separate maintenance on the 
ground that the maintenance allowed by the Tarwad to the lawazhi ıs not 
sufficient. "he proper course will ke a suit by the members of the Tawazhi for 
an increased allotment of maintenance if the circumstances of the Tarwad will 
permit it. 

Makhi Keyi v. Keloth Mammod T T i5 T .. 275 


Malicious prosecution, suit for—Onus—Conviction of plaintif in first court 
—Acquitial sn appeal. 


Where the plaintiff, in a suit for damages for inalicious prosecution, was 
originally convicted by the first court and was acquitted only in appeal, the onus 
cast on the plaintiff by the law is specially heavy aud he will have to show that 
the original conviction proceeded on evidence known to the complainantto be 
false or was due to the wilful suppression by him of material information. 


Abrath v. Narth Eastern Railway Co., 11 Q. B. D. 440 at 455 ; L. R. 11 A. C. 
247, referred to. 
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Obiter .—The essence of a Code is exhaustiveness.. 


Before the passing of the Negotiable Instruments Act, the general provisions 
of the Contract Act a3 to the rights and liabilties ofan undisclosed pripcipal 
were not intended to alter well established rules as to negotiable instruments 
which continued to be governed by the Law merchant base? on mercantile 
usage. * ° i 

Narayana v. Ramaswami Aiyar us m T us 508 

Non-payment of purchase money, effect of :—S¢e TRANSFER OF 
PROPERTY ACI. ° 

Notice to quit.—Sce TRANSFER OF PROPERTY ACT 

Objection to Decree—not a question in execution—Se CIVIL 
PROCEDURE CoD3, S. 244, (c). i | 

Occupancy rights, Presumption of :—S¢e¢ LANDLORD AND TENANT. 

On demand-— Construction of :—Se DEED Consrricrion. 

Onus .—See MALICIOUS PROSECUTION. 

—— Ejectment—Suit—Prmofof possession prior to dtspossession—Plain- 
tiffs title how far a factor in shifting onus—Appellate judgment—Duty of appel- 
late court sn reversing judgment of lower-court. ° 

Where in an ejectment suit the plaintiff alleged dispossession by the defen- 
dant eleven years before suit, the onus of proving plaintiff's possession prior to 
his dispossession lies upon him and in this question of evidence the initial fact 
of the appellant’s title comes to his aid, with greater or less force according to 
the circuinstances established in evidence. 


It is better that the appellate court whenever it reverses the judginent of 
the lower court, coines into close quarters with the judgment of the lower court 
and ineets the reasoning therein. 


Rami Hemanta Kumari v. Maharaja Jagadindra Nath Row Bahadur.. 272 

Oudh Land Revenue Act, Ss. 173, 174 :—See CONTRACT ACT. 

Partition, proof of:—5ee HINDU Law. 

Parties, joinder of :—Se TRANSFER OF PROPERTY ACT. 

Patta—Conditions of patta—Insertion of aselesa conditions, 
effect of :—see RENT RECOVERY ACT. ' 


Payment of revenue by registered holder-— snit for recovery 
of—against benanidar :—S¢ee CONTRACT ACT. 


io real owner, plea of .—See NEGOTIABLE INSTRUMENTS ACT. 


Penal Code, S. 3442— Wrongful confinement—Con finement by Nazir of 
judgment-debtors—Nargr’s right and liabilities. 


f 
In the present state of the law in India, an arresting officer (Amin) who con- 
fines the judginent-debter in the decree-holder’s house while waiting to produce 
him before the Court is not guilty of wrongful confinement. 


A warrant was issued ou the 15th April 1905 addressed to the Nazir, direct- 
ing hàm to arrest the judginent-debtor and to bring him before the Court with 
all convenient speed. The warrant was made returnable on or before the r4th 
June 1905. The Nazir entrusted the warrant to the Amin and the Amin arrested 
the judginent-debtor at-9 a. Mt. on the 22nd of April, during the Easter holidays. 
The Court opened after the holidays, only on tbe 25th April. The Nazir was 
found to have taken the judgment-debtor to the decree-holder’s house and 
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e 
confined him there from 9 A. M. to 7-30 P. M. on the 22nd and again from 10 È. M, 
to 6 4. M. or the following morning, when he was taken before the Nazir. 


Field :—(1) tat the Nazir was not guilty of any offence under S. 342 of the 
Pegal Code ; 


(2) that the legal duty af the Nazir was to produce the judginent-debtor at 
the next sitting of the Court and in the meantime he wag responsible for his 
safe custody and liable among other things to a suit by the decree-holder if he 
allowed the judgment-debtor to escape ; end consequently, in the absence of 
any rule of law prescribing his powers, he can confine the judgment-debtor in 
any inanner he chooses, and 1s not bound to keep him in what is called “free 
custody.” ] 

Empesor v. Samuel m es a a T" .. 330 


Pleadings inconsistent .—See ESTOPPEL. 

Plea of autrefole acquit, when available:—See CRIMINAL, PRO- 
CEDURE CODE. 

Power of Attorney :—Se¢ Mapras RENT RECOVERY ACT. 

Practice—Parties .—Sg RELIGIOUS ENDOWMENTS. 

Practice :—S¢e CIVIL PROCHDURE CODE. 

—— —— Plaintiff claiming too much—Procedure :—See TRANSFER 
OF PROPERTY ACT, .S. 95. 


————Procedure—Appeals, pling of—Two appeals to lowes Court and 
one decree— One. appeal io Argh Court—Decree, form of—High Court Rules 
(Madras) Rule 105. 


Where from a decree in a suit there have been two appeals to the lower 
appellate court, but only one decree was passed, it is enough if one appeal is 
preferred to the second appellate court; and even ii two appeals are preferred 
the proper course will be to pass only a single decree. 


Sanyasi Lingam v. Gavaramma .. T vs $i tw ATI 


Possession of Magistrate—Nature of—See LIMITATION ACT,ART. 49. 

Preference among creditors —See CONTRACT ACT. 

———— See TRANSFER OF PROPERTY ACT. 

Prescription :—S¢e LIMITATION. 

—— — Privy Council Appeal :—Se CIVIL PROCEDURE CODE. 

Practice—Appeal.—Concurrent findings of faci, when to be inler fered 
with. à ^ 

Asa general rule the Privy Council does not interfere with concurrent find- 
ings of fact. e 


The mere fact that the two lower courts do not agree on all the steps which 
lead to the same conclusion 18 no reason for disregarding the above well-known 
rule which, however, is not absolute. The rule presses upon the appellant with 
more or less weight according to the circumstances of the case, and no doubt, 
the fact that the courts have differed on some important but subordinate ques- 
tions isa matter to be taken into consideration in determining whether the 
evidence before the lower courts should be reviewed 1n detail. 

Rajah Chtipal Singh v. Baksh Singh .. ie . 76 

———— Concurrent findings of aci Onion. nS to Indan 
manners and customs. 
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Where the question is not only one of fact in respect of which there are coti 
current findings by both the Courts below, bnt is also 'one which embraces a 
great number of facts whose significance is best appreciated ty the Judges in 
India on account of their familiarity with Indian manners and customs, tifeir 
Lordships would be specially unwilling to depart froin the genera] rule whiclf 
forbids fregh exfinination of facts for the purpose ef disturbing concurrent 
findings by the lower courts. 


Kunwar Sanwal Singh v. Satrupa Kunwar. .. T SEE o; 
— ——— Stay of Execution— /nterlocutory applications. 

Interlocutor? applications, such as those for stay “of execution, ought 
always to be made in the first iustance at any rate to the Court in India, which 
has ample power to deal with the matter according to the circumstances of the 
particular case and has knowledge of details which their Lordships canfot pos- 
gesg on an interlocutory application. e 


Vasudeva Mudaliar v. Shadagopa Mudatar.. ; .. 299 
Principal and Agent :—S¢e NEGOTIABLE Duc oMEHdE ACT. 


Probate and Administration Act, S. 3.—Hxeculor—Hxecutors by 
e 
Tenor—Trustees. 


The me:e circumstance that property is left by a will to trustees without 
words referring to thei as executors would not prevent persons being granted 
probate as executors according to the tenor, if among the duties to be dis- 
charged by them under the will there are included such duties as executors 
have to perforin. But the liability to discharge those duties shonld appear 
from the will itself. 


In re Hamilton 17 L. R. In p. 277. /n the goods of Punchard 2 P. & L. R. 
D. 369. Zn the goods of Lovery L. R. 3 P. & D. 157 referred to. 

Where a Will ran as follows .—*' These four persons ....... ... shall take 
charge of ........ and shall with the income .......... and by collecting alms 
conduct from sons to grandsons aud so on in succession the daily pooja ........ 
in the manner I conducted them." 


Held :—That the people appointed to take charge of the properties and 
manage were trustees and not executora by tenor and were, therefore, not euti- 
tled to probate. 


Appacootty Mudali v. Muthukumarappa Mudah ix .. 558 
Promissory note, suit :—Sce NEGOTIABLE Tyeteusanns on 
Pro-note—Consideration :—See CONTRACT ACT. 


Pro-note—Non-negotiable, Endorsement on— effect of :—Deed— 
Consiruction — Assignment. 


Held—That an endorsement on a non-negotiable pro-note in the following 
terms—‘‘ The amount due under the pro-note must be paid to...... "—coupled 
with a delivery ofthe note itself, operated as a legal assignment. Where the 
direction to pay is endorsed upon the instrument itself and the same is t anded 
over to the endorsee, the intention to transfer must be inferred. 


Brandts Sons & Co. ve Dunlop Rubber Con ,L a 
Nie 72 pany, Limited (1904) 1 K. B. 387. 


Held also :—That a note in the following tering—'* The amount I have bor- 
rowed from you is Rs. 800. I do hereby promise to pay on demand the said sum 


6 
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of eight hundred rupees with interest at the rate of one percent a month. * » I] 
acknowledge payment of the consideration’’—was not a negotiable 1ustrument. 


fama Iyem y. "Venkatachellasn Pattar a - 854 
e Pronote—Suit on—CoUateral covenant not to sue within a “ie di 
Covenant no bar to suit. 


A collateral covenant not to sue on a negotiable hundi fora certain time is 
no bar tan action on the note 1tself within the time. 


The first defendant executed a pro-note to the second defendant. The second 
defendant executed a létter to the first defendant undertaking mot to claim pay- 
ment except on or after the happening of one or other of the contingencies there 
in mentioned. The second defendgnt did not agree to the condit.on being embo- 
died in fhe note itself :— 


Held 1— l'hatethe covenant was collateral to the pro-note itself and is no bar 
toa suit on the pronote by the gecond defendant herself or her assignee before 
the happening of the contingencies tnentioned in the letter, 


Somasundaram. Chettiar v. Narasimhachariar T i .. 103 
Practice, Procedure’ —See Crvir, PROCEDURE CODE. 


Provincial Small Cause Courts Act, Schedule II, Article 35— 
Surt for the recovery of money paid to avoid a sale. 


A suit for the refund of money paid by a tenant to avoid a sale of the hold- 
lug in pursuance of an iinproper or excessive distress is not a suit for compensa- 
tion and 1g consequently a suit of a sinall cause nature; and no second appeal 
lies therefrom. 


Senthivelu Mudaliar yv Varada Chari.. e . 353 
Public Demands Recovery Act :—Sæ ireu ÁCT VII OF 1880. 


Putta, tender of—MMorigagees of undivided moieties — Patta, joint or 
several. 

Two mortgagees, each being the mortgagee of an undivided moiety ofa 
villages are entitled to tender a patta, joint or several, according as the tenants 
have been paying rent to them jointly or severally in the preceding years. 


Muthian Chetty v. Chinnathamói Ambalagaran 
Redemption of Mortgage ‘—Se SHAM SALE-DEED. 


1l. Religious Endowments—Sust by Dharmakarías (Vadagalats) for decla- 
ration of right, of management and injunction restraining Archakas of Tengalai 
sect from interfering with their management of Tengalat shrine—issues, proper— 
Question of ritual—C.P.C., S 11—Acgussition by prescraption of discontinuance of 
established rilual— Res judicata. 


The plaintiffs (Vadagalais) sued fora declaration that they ‘‘ as Dharma- 
kartas of the Sri Devaraja Swami Temple and of the shrine of the Manayala 
Mahainuni (situate within the said temple Sri Devarajaswami) are entitled to 
the sole managetnent and superintendence of the said shrine of Manavala 
Mahamuni and of all ceremonies in the said shrine including the annual 
Tirunakshatram Othsavam and that the defendants 2to6 (Archakas— Tenga- 
lais) are not entitled to put up pandals or do anything else independently of the 
plaintiffs in the said shrine either in connection with the annual Tiru- 
nakshatram or otherwise, and that the 2 to 6 defendants be restrained from so 


e . 
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acting independently and from interfering with the plaiftiff's performance of 
their duties as Dharinakartas ; that 1t be declared that the defendants 2 to 6 are 
not entitled to carry the idol of Manavala Mahamuni in proctssion either in the 
prakaram of Sri Devaraja Swami or outside the prakaram during the Tirdnak- 
shatram Othsavam or otherwise; and that the 2 to 6 defendants, be restrained 
froin carrying the said idol in procession either durig the approaching Tirunak- 
shatram Othsavam to be held from the 21st instant or at any other time.” 


Held —that in a suit by the Dharmakartas for an injunction restraining 
the Archakas from interfering with their mght of management of Manavala 
Mahainun: shrihe, the question as to what processions the said idol is entitled 
does not arise; and that if the Dharmakartas do not carry out the: worship in 
accordance with establised usage, the proper course ig for the detendants or other 
persons interested in such worship ae worshippers of the said idol to proceed 
under the Religious Endowments Act. S. 14, or S. 539, Civil Rrocedure Code. 


Moore, J. :—A Civil Court cannot adjudicate as to the rights, processions, 
cereinonies, &c., to which any shrine or idol may be entitled. 
Per Sankaran Nair, J. :— 


9 
Whether any decision on the matter of procession between the Dharmakartas 
(Vadagalais) and the Archakas (Tengalats), alone could be binding as between 
the Vadagalais and Tengalais or any other persons interested in the form or 


mode of worship in the temple. Quamré.— « 

Whether any decision as to the ritual in a temple arrived at for the purpose 
of giving a particular relief 1p a suit can be said to be a decision of a competent 
Court so as to bind the parties in subsequent suits based on a different cause of 
action or for a different relief. Quezre— 


Whether, in case the carrying of the idol in procession forined part of the 
public worship in the temple or was in accordance with established usage, the 
Dhartuakartas can set up their own breach of trust in not so carrying the idol in 
procession as giving theim a prescriptive right in the discontinuance.—Quare— 


The question in all such cases 18 what is the established usage, aud in the 
absence of any such usage what is the worship prescribed in the Shastras 
of any procession for a long period of time may be evidence and even strong and 
conclusive evidence against such usage, for a usage, however well established, 
may be discontinued by a community interested in the trust or in the continu- 
ance of the usage. But no such discontinuance can be implied where the 
Dharmakartas, members of a hostile sect, discontinued 1t and the diecontinu- 
ance, far from being acquiesced in by the community interested in the worship, 
was 1ininediately challenged as a breach of trust. 

Vinamamalai Bhashyakar v. Krishnaswamt Thathackartar. .. .. 150 
2. ——— Decree against Head of Mutt tn sutton pro-nole—Compro- 
mise decree—Execidion, objection tn, by successor as to the binding nature of 
decree—Sishyas or disciples, posttion o f —Practice—Parties. 


A decree obtained against the head of a Mutt as representing the Mutt, 
whether it is decree on cQntest or on compromise, or whether it is in a snit on a 
pro-note executed by the Head himselfor otherwise, 1s binding upon his 
successor in office; and the successor cannot impeach it in execution 
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proceedings. The proper remedy for the successor is to have it set aside in 
a suit brought for the purpose aud fo: adequate reasons. 


o Obiter : —Tahe Sishyas or disciples of a Mutt are co-owners of the Mutt along 
with its head ; nor have they such interest in the Mutt property as will entitle 
them to be fhade defeandants in asuit to recover money or property from a 


Pandara Sannadhi. : . 
Manikka Vasaka Desikar v. Balag palakrtshna Chetty e .. 415 
3. ————'Terple Manager—Nature of office—Devolution ın favour of 


several — Management dy turns—Renunctation by some in favour of another— 
Effect given by others—Validity—Family arrangement. 

The manager of a temple absolutely dedicated to the public worship of the 
deity inewhose honor it was founded is, by virtue of his office, the administrator 
of the property attached to it and is in the position ofa trustee as regards such 
property. 

But such manager is, as regards the service of the temple and the duties 
which appertain to it, in the position of the holder of an office or dignity. 


Where such office becoin€s vested by descent in more than one person it is 
not improper for the parties interested, in order to avoid confusion or an un- 
seeinly scramble, to arrange among themese ves for the due execution of the 
functions belonging to the office in turns or in some settled order and sequeuce. 


Such an arrangement does not amount to a breach of trust or to an impro- 
per delegation of the duties of trustee. 


Where, on the death of a foriner manager, the office devolved by inher:tance 
on his male descendants by his two wives (vtz., on four sons as representing the 
senior branch and on four other sons as representing tbe younger) and one 
member of each branch took the management for one year iu turns until I9 years 
before suit when the members of the junior branch renounced their claiin in 
favour of the respondent, a member of the senior branch, and the appellant and 
the other two members of the senior branch gave effect to it for the said period 
of I9 yeats :— 

FYeld (1) that the unbroken usage of 19 years was evidence ofa family 
arrangement between all the parties ; 


(2) that such arrangement was perfectly proper as conducing to the due and 
orderly execution of the office ; 


(3) that ıt was one which the court would have sanctioned on application 
inade ; 


(4) that ıt was competent to the parties interested to make sucu arrange- 
ment without application to the court ; 


(5) that the arrangement inust hold good until altered by the court or 
superseded by a new scheme effected with the concurrence of all parties interest- 
ed. 

and (6) that it was not open to the appellant who had taken the benefit of 
it to disturb or set it aside at his mere will and pleasure. 


Ramanathan Chetty v. Murugappa Chetity .. QU T 22 295 


4. — ——— Temple Committee, powers 0f — Trustee, additional appointment 
0f—Hereditary Trustees Temporary trustees appontient Yof —Tyustee, appoint- 
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ment of in consideralion o f spending money for endowment—Keg lation Vil of 
1817—Aoard of Revenue, powers of, ` 


The Temple Committee canuot arbitrarily put an end fo a scheme of 
management made by the Board of Revenue under Regulation VII of 1817, 
Interference with a scheme so made can only be for good and swiücient reasons 
connected with the interests of the institution, and*any interference would te 
unwarranted so long as the scheme permanently introduced 1: at work, without 
any default on the partof the managers and so long as there is no change of 
circumstances rendering an alteration of the scheme necessary. An a2uthority 
to alter a scheife at tbe mere will and pleasure ofa supervising Board cannot 
be taken to exist unless it 1s specifically given by statute. 


A Committee cannot appoint additional ttustees, where there is a hereditary 
trustee, whether as a sole trustee or iu conjunction with others not hereditary ; 
nor has the committee unqualified power of adding to the fiutnber of trustees 
sanctioned under an existing scheme even if the trustees are not hereditary. 
The power of the Temple Committee in the matter of the uppointinent of addi- 
tional trustee can be exercised only for good aud sufficient cause. 


Obiter :—If the existing trustee is guilty of negligence or Wisinanagenient, 
the proper course is to remove him if necessary after due enquiry and to appoint 
a new man in his place. " 

The policy of appointing temporary trustees deprecated. 


The policy of giving benefactors a place in the Board of Management as an 
inducement to their spending money on behalf of the endowments deprecated. 

The power of superintendence provided for by S. 13 of Regulation VII of 1817 
was not confined to institutions where the trustees were not hereditary. The 
Board of Revenue was quite competent under the Regulation to intorduce an 
hereditary element into the management of a temple, 1f they thought fit to do so. 

Ganapathy Aiyar v. Alagasinga Bhuttes. — .. pt .. 435 

Remand—Powers of, in appeals from exparte crtoe —See CIVIL 
PROCEDURE CODH. 


1. Rent guit, limitation for :—S¢e LIMITATION. 


2. —-—-—- :—See HINDU Law. 
3. — ——— :—Se@ RELIGIOUS ENDOWMENTS. 
4. — on question of Law :—See CIVIL PROCEDURE CODE. 





Revenue Recovery Act (Madras) II of 1864, S. 33— enam: pur- 
chase in revenue sales. 

A purchaser in a rfvenue sale can be shown to be only a benamidar for 
another. . 

Muthuvatyan v. Sinna Samavatyan I. L. R., 28 M. 526 approved. 

Narayana Chettiar v. Chokhappa Mudakar, I. L. R. 25 M. 655, overruled. 

Mussmmai Buhuns Kower v. Lalla Buhooree Lal x4 M. I. A. 496 referred to. 

Narayanaswami Pada yachs v. Govindasams Padayachi.. = 505 

Reversion—Zemindar’s ese of—to inams :—5ee DEED-CONSTRUC- 
TION. 


Revisional nowers of "ES Conrt— Criminal : —See CRIMINAL 
PROCEDURE CODE. 
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Revision :—.S4^ CIVIL PROCEDURE CODE. 
Right, title, interest of the holder -—See HINDU Law. 
Right of sut, frand—Setting aside judgments obtained by fraud, 


a party to a prior action can in a fresh suit impeach the judgment passed 
in the Prior swit on the ground of fraud, whether the judgment is that ofan 
English Court or of a forefeh Court, not only where there has beettea fraud on 
the Court by what are called extrinsic circumstances, but alsow here the succegs- 
ful party in the prior suit had obtained the judgment by the use of perjured 


evidence or by suppression of material evidence. 
€9 


Venkatappa Nack v. Subba Naick .. a » 59 
* Same matter," a a of parties = cere PROCEDURE 
CODE. 


Sale-deed not registered—Effect of :—See TRANSFER OF PROPERTY 
ACT, S. 54. ° 


Second Appeal —See PROVINCIAL SMALL CAUSE COURTS ACT. 

Self-acquisition :—See HINDU Law. 

Service Tenure, resumption of :—Se¢ LAND TENURE. 

Servitihde—Moaning —Sce MADRAS MUNICIPALITIES ACT. 

Settlement in favour of wife ‘—See HINDU Law. 

Sishyas or disciples, position of :—Se RELIGIOUS ENDOWMENTS. 

Stcridhau—Succession to co-widow and husband’s brother's 
son :—See HINDU Law. 


Sham Sale-deed—Sale with intent to defeat another's right to inherit after 
death of vendor—Shain transaction—Consideration, who can question —Deed — 
Morigage—Consiruction—Redem ption—Due dale—Sust, whether premature. 


A deed of sale executed with intent to defraud the next heir to the property 
of her title to inherit the same cannot be called a sham deed, and strangers to the 
deed cannot question the passing of consideration for the sale in a suit by the 
vendee for redemption. 


A usufructuary mortgage deed provided “I (the mortgagor) shall pay back 
the said amount within three years from this day (the date of the deed) and 
redeem the usufructuary mortgage deed. IfI fail to pay at the prescribed tie, 
you shall! receive the money from ine in any Ani month and restore the siid 
properties to me.” //e/d on a construction of the deed, that the inortgagor can 
redeem at any tine on or before the expiry of three years; and that the last 
clause in the document only meant that the mortgagor cannot recover posses- 
$100 in any year earlier than June or July, as if he did so, he vould be depriving 
the mortgagee of the crops grown by him in the year. ° 


^. Chinnasam y Reddtar v. Krisna Reddy js & bs .. 146 

Successive adoptions :—See HINDU Law. 

Succession Certificate Act—Woman’s property—Husbana’s orother and 
stster’s son—Hindu Law—Marriage—A pproved forim—Fresumption. 

The husband’s brother of a deceased woman is entitled to a succession 
certificate for the deceased woiman’s assets, in preference to her sister’s son, the 
presulption of law being, 1n the absence of evidence to the contrary, that the 
woman was married in one of the approved forms. 

Muthan Chetty v. Ramasawmy Chetty T id T e 550 
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Suit to set aside adoption—By presumpfive reversionet— 
Nature of :—Se¢ HINDU LAW. 


Son’s liability :—Se HINDU Law. š 
Suit ofa small cause nature :—Sez PROVINCIAL SMALL CAUSE 
COURTS ACT. _ 


e l 
Suit by vendee for specific performance, not barred, no de'ence, 
Ejectment by vendor .—See TRANSFER OF PROPERTY ACT, S. 54. e 


Suits for injunction against Municipality — necessity of — 
notice in :—S& MADRAS DISTRICT MUNICIPALITIES ACT. 


Temple managership— Family arrangement .—Se¢ RELIGIOUS 
" ENDOWMENTS. : 


Temple committee, powers of :—See RELIGIOUS ENDOWMENTS. 

Temporary trugtees—appointment of -—Se RRLIGIOUS ENDOW- 
MENTS. 

Testameotary guardian—Removal of :—S¢e¢ GUARDIAN AND WARDS 
ACT. 


1. Transfer of Property Act, S. 52— Lis pendens'—Compronise and decree 
tn terms of compromise. 


In the absence of fraud or collusion, the doctrine of /7s pendens as embodied 
n S. 52 of the Transfer of Property Act applies when the suit during the pen- 
dency of which the transfer takes place is subsequently compromised and a 
decree is given in pursuance of yhe comproinise—VyMtnadayyan v. Subrah- 
nania I. L. R. 12 M. 439 overruled. 


Annamalai Chelly v. Appiah Naick T p: js S 87 


2. —S. 52—“ Sutt in which any right lo immoveable property is directly 
and specifically in question” —Surt by widow to have her maintenance charged on 
lands—Mortgage pending suti. 


A suit in which a widow claims to get her maintenance inadea charge on 
immoveable property is one 1n which a right to tmmoveabile property is directly 
and specifically 1n question ; anda mortgagee who takesa inortgage of the 
property during the pendency of the litigation takes it subject to the rights of 
the widow if she succeeds ın the suit. 


Yasin Khan v. Mahamsnady yar Khan Y. L. R. 19 A. 504 and FBazayet Hos- 
sein v. Dooli Chund I. L. R. 5 C. 404 followed, 


Dose Thimmanna Bhatia v. Krishna Tanirt a : és 413 


3, ————S. 53—Deed in favour of creditors—Good an and consideration 
Voidability— Consideration in part discharge of prior debts. 


A deed is void against creditors when the debtor 1s ina state of insolvency 
or when the effect of the deed is to leave the debtor without the means of paying 
his present debts. A good consideration does not suffice to validate the deed, 
tf the transaction be not also ġona-fide. The question is one of fact and each case 
must depend upon its own circumstances. 





Both under the English law, 13 Eliz. C. s aud under S. 53 of the Transfer 
of Property Act, good faith and consideration are equally essential for the vali- 
dity of the transfer. There is nothing in 13 Eliz. C. 5 or 1n S. 53, Transfer of 
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Property Act, to preveht. a creditor being preferred, provided nothing more is 
done by the traneaction either with reference to the transferor or the transferee 
s0 an to injuriously 'hffect the creditors of the former. 


Where a deed is voidable by reason of its being in effect intended to defraud 
che creditors ofthe executant, the deed cannot be held valid even to the extent 
to which the consideration fbr the deed went in discharge of the executant's 
creditors. ¿The proper course for the transferee 1s to protect himself by dischar- 
ging the claims of all the cred tors at whose instance the deed is voidable. 


Chidambaram Chellà v. Sami Aiyar i $^ re e 427 


4. — ——— S. 54, last Clause—Vendor and purchaser—Title to land, passing of 
—Payment of consideration mones wrth delivery of possession without registra- 
tion of deed—Lyectinent suit by vendor— Possible suit by defendant for specific 
performance not barred. 


Wherever the Transfer of Property Act applies, a registered instrument is 
absolutely esseutial to pass the title to iminoveable property from a vendor toa 
purchaser, when the property ıs nore than Rs. 100 in value ; and nothing less 
toan a registered instrument wll pass the title to the purchaser. 


The plaintiff sold his property to the roth defendant. The purchase money 
was paid, and the purehaser was placed in possession. The sale deed was not 
registered. The plaintiff(vendor)sued roth defendant and defendants 1 to 3, 
subsequent purchasers from the roth defendant, in ejectmeut. A suit by the 
defendants for specific performauce ofthe contract for sale would, if brought, 
not be barred at the date of the suit by the seller. Æeld, that the vendor was 
entitled to maintain his suit. 


Veeareddi v. Baptreddi T es T T ia .. 394 


5.  —— ——8. 54. —Sale—Pvyice not paid —E ffect of non-payment—Vendors and 
purchasers. 

Transfer of ownership of land by sale is effected on the execution and re- 
gistration of the conveyance even though the price be not paid. The remedy of 
the vendor lies in suing for the purchase money. 


Whether the vendor was competent to bring a suit to set aside the sale or 
not, a subsequent purchaser of the lands from him cannot maintain such a suit. 


Govindammal v. Gopalachariar 5 i .. 524 


6.  — — —88&. 67, 99,—Applicabtlity of S. iod fo be ne in a suit 
under S. 63. 


A mortgagee cannot enforce a claim which has arisen, independently of his 
mortgage by attaching the mortgaged property and bringing it to sale except by 
a suit under S. 67, Transfer of Property Act, brought during subsistence of the 
attachinent. 


The decree to be 1nade in such a suit should not be merely for the sale of the 
equity of 1edetinption, but should be for the sale of the p'operty free from the 
mortgage claim of the plaintiff and the sale proceeds should be applied in the 
first instance to the discharge of the mortgages in the order of their priority, and 
the surplus, if any, towards the satisfaction of the plaiptif’s claim under the 
attachment as far as may be necessary. 


Govinda Bhatta v. Naraina Bhatta... T .. 285 


1 . e t e 

e 

4. — Ss. 85, 96—Parties, j0inder 0f — When prior mortgagee not necessary 
party— Decree, construction —Mortga ge decrees, form of ° 





S. 96 of the Act does not necessarily 1mply that when property is not to be 
sold free from a prior mortgage the decree should under all circuimstances* ex- 
pressly reserve the prior mortgagee’s rights even when there is no«contest about 
his rights and the plaintiff only prays for a sale subject to the prior mortgage. 


The proper course to be observed 11 drawiug up a decrec is that poipted out 
in Lachint Nara yan v. Jwala Nath—1. L. R 18 A. 347. 


Still, in construing a decree, admissions in the pleadwigs or in the course of 
the trial should not be ignored and the decree taken as negativing any right 
conceded by all the parties and with reference to which the Court was not called 
upon to adjudicate aud to which there was no necessity to make any reference in 
terms ın the decree, provided such a construction is not repugnant to any 
statutory provisions, c 


Quaere :—Whether a suit 18 liable to be dismissed on the ground of non- 
joinder of a prior mortgagee whose rights are admitted by all the pa:ties to the 
guit and about which they do not intend to raise any question in the suit. 


Where a puisne mortgagee in a suit for sale upon his mortgage impleaded 
the prior mortgagee and prayed for sale only subject to the prior tnortgasgee's 
right and there was no dispute at all about the prior mortgagee’s right by any of 
the parties to the suit, and in the decree for sale, the Court imade no express 
reservation of the prior mortgagee’s right :—Held that the prior mortgagee’s 
rights were not affected by the absence of any special reservation of his rights in 
the decree. 


"Srinivasa Row Sahib v. Yamunabhai Ammal .. or - .. 50 
8. —— ———$. 88 :—See INTEREST IN MORTGAGE-SUITS 
9. — ——— Ss. 88, 89: —See LIMITATION ACT. 
10. — — —S. 95.—“ Obtains possession” —Applicabsisty of section to mortgage 
without transfer of possessson— Redemption by one of several mortgugors—Lien— 
Plaintiff claiming too much while really entitled to less—Practice—Procedure— 
Decree. 

S. 95, T. P. A., applies to all mortgages. The section must be construed 
in other cases to make the charge follow upon redemption. 


A plaintiff ought not, by reason of his having claimed too much, to be 
precluded from recovering what is really found due to him undoubtedly, when 
the pleadings in the case are wide enough to cover the latter Claim. The ques- 
tion as to whether a decree should be passed for the lesser amount is hardly one 
of 1ndulgence. m 


Malik Ahmad Wal Khan v. Mussammat Shami Jakan Begam.. .. 269 
11. ———— S. 106.—* Expiring With the end of a month of the lenanc y — 
Monthly tenancy—Notsce to quit —Presumplion —KRenewal of tenancy. 

Where the entry is made by the lessee 1n the middle of the month but rent 
is payable at the end of the calendar month, the reasonable inference is that the 
parties intended that the monthly tenancy should coincide with the calendar 
mo nth, it being perfectly open to the parties to agree that the monthly period of 
tenancy should be reckoned not from the date of lease or entry, but from 
another date. 
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A lease was giveit on the 13th of a month. _The rent was made payable on 
the 30th :—/Zeld, that a fifteen days’ notice to quit expiring with the end of the 


calendar month wis a good notice. 
e 


e Obiter—Where the interest of the lessor determines altogether and the title 
passes to the remainderiuan and the lessee goes on holding under the remainder- 
man although in law a new tenancy is created, yet in giving notice toequit, the 
eoiumengeiment of the fortner tenancy must be looked to. 


The same rule applies with greater effect to the case where parties, standing 
already in the position of less or and lessee, enter intoa fresh agreement, deter- 
mining the previous tenancy thereby 


Arunachtlla Cheiliar v. Ramigh Naidu i - d .. 533 

Trees, right to :—S¢e Crvir, PROCEDURE CODE. 

Trespass py structure overhanging on others’ land :—Seæ 
LIMITATION. 

Trustees, additional—appointment of :—Se RELIGIOUS ENDOW- 
MENTS. 

appointed in Will, when executors —Se PROBATE AND 

ADMINISTRATION ACT. 


Trust property—Liability ot, for trust debts :—See CHARITABLE 
ENDOWMENTS. 


Ubhayapattam :— See COURT FEES ACT. 

Undue influence :— See CONTRACT ACT. 

— — ——ÀS*ee BENAMI SALE. 

Vendor and purchaser : 5e MADRAS REGULATION XXVI oF 1802. 


Agreement to pay purchase money to creditor-——De/fas/ 
—Causeofaction lo sue purchaser—Payment of creditors by stranger—Vendor's 
title to purchase-money—Limstation. 

A purchaser of properties agreed to pay the purchase-money to the vendor's 
creditor who held a mortgage of other lands belonging to the vendor, but failed 
to pay, as agreed upon, a portion of the amount due to the creditor. The 
creditor sued the vendor and certain persons who had purchased the mortgaged 
property from the vendor and recovered money from the' purchasers. In a suit 
by the vendors to recover the amount paid by the purchasers of the mortgaged 
property as damages, on the allegation that she had promised to reconp the 
purchasers with the amount paid by them, the amount being far in excess of 
that which would bave been payable to thecreditor, had the vendee paid in 
time :— d 

Held :—That the plaintiff had no cause of action to maintain the suit for 
damages ; and that ber cause of action will arise only on actual payment of 
money by her. 





Held also, that the defendant-vendee was bound to pay the purchase money 
remaining unpaid to the creditor to the plaintiff-vendor. 


That limitation for such a suit begins to run only when the performance of 
the agreement becomes impossible. è 


Thangammai Nachtar v. Subbammal. ži T i 7 20 
——— — Set TRANSFER OF PROPERTY ACT. 


li 


Widow’s maintenance :—S¢e TRANSER OF PROPERTY ACT. 

Voluntary payment :—See¢ CIVIL PROCEDURE Cope. 

Will— Proof of—Registration, effect of—Evidence to rebut presumption of ° 
gentineness—Evidence as lo reputation of deceased sdenti fiers. 


Registration 18 a solemn act, to be performed in the presence Of a competent 
official appointed to actas Registrar, whose duty if is to attend the parties 
during registration and see that the proper persons are present and gre coim- 
petent to act, and are identified to his satisfaction ; and all thingsdone duly 
and in order. This presumption may, of course, be rebutted by proving that a 
deliberate fraud has been successfully committed npon the Registering officer. 


Evidence ofthe reputation of the identifiers of the testator before the 
Registrar who are themselves no tore, as throwing a cloud of doubt on the 
bona fides of the transaction, is inadmissible. : 

Gangamoys Debi v. Trilokhya Nath Chowdhry FN in .. 164 

Will by minors :—Sa MINORS CAPACITY. 

Will— Revocation of :—Se HINDU Law. 

Withdrawal of appeal—Effect of :—Se LIMITATION Act, S. 179. 

Wrongful confinement :—Se PENAL CODE. 

—————conversBlon; suit for damages for :— )¢¢ LIMITATION ACT, 
ART. 49. 

Zamindari— Sulcdiviaion c Berlétraton of, on sale of part :—5«e 
MADRAS REGULATION XXVI OF 1802. 


Zamindar and ryot :—Se Civil PROCEDURE CODE. 


RECENT CASES . 


Davies, J. x 
» Benson, J. C. M. A. No. 286 of 1904. 
1905, September 6. . 


Guardian and Wards Act—Gift over on minors death to testa- 
mentary guardvan—Guardianship of person not given to him 
by court. 


Where under a will properties were left to a minor, and in the 
event of his death to another, who was appointed guardian for the 
minor’s person and properties, held, that he was not entitled to the 
guardianship of the minor’s person. 


V. Viswanatha Sastre for the appellant. 


E, Subramania Aiyar for the respondent. 





Benson, J. 


Moore, J. IL M. A. Nos. 250 and 252 of 1904. 
1905, November 1. 


Guardian and Wards Aci- Adoptive mother postponed to natural 
father as guardian of person. 


Where there was a competition between the natural father 
and the adoptive mother of a minor, the Court preferred the father 
as guardian of the minor’s person, as masculine control would be 
more conducive to his welfare than control by a woman. 


R. Subramania Atyar for the appellant. 


. P, S. Ssvaswatis Asyar for the respondent. 





Subrahmaniya Asyar, J. 
Benson, d. O. S. A. No. 20 of 1905. 
1906, January 10. 


Limitation Act S. 20.— Pagment of interest as such. 


Where the ambunt due to the plaintiff (creditor) by way of 
interest is entered in the accounts of the defendant (debtor), the 


e d 9 


prineipal and intefest due to the creditor being totalled up, and 


,9 further sum of Rs, 8 is éntered as paid, and a round sum is 


entered in the*ccounts as due to the plaintiff, and there is also a 
corresponding entry in tho creditor's accounts, held, that this will 


` amount to a payments of interest as such within S. 20, of the 


Limitatipu Act. 
Kariyappa y. Rachapa, I. L. R., 24 B. 498 followed. 
T. Subrahmaniya Asyar for the appellant. 
C. Ramachandra Row Sahal for tbe respond ant. 





Moore, J. 
Sankaran Natr, d. 
1906; January 18. 


: js A, No, 983 of 1903. 
Madras Rent Recovery Act S. 41—Effect of proceedings under B. 
41 on undertenures by tenant. 


Where a ryot with occupancy rights created a mortgage of his 
holding, and was afterwards .ejected by the landlord under S. 41 of 
the Madras Rent Recovery Act, held, that the proceedings being 
void under S. 41 as the tenant had a saleable interest, the 
mortgagee could enforce his mortgage. 


Ekambara Ayyar v. Meenaicht Ammal, I. L. R, 27 Mad. 401 
explained and distinguished, 


C. BR. Téruvenkata Chariar for the appellant. 


D. S. Sivaswame Aryar and T. V. Vatthianatha Aiyar for tho 
respondent. 


2a 


Subrahmaniya Aryar, d. , e 
Benson, J. to S. A, No. 42 of 1905. 
1906, January 19. 


Promissory- -note—Assignment of securttics tv be realised by pro- 
mises and promise to pay deficiency—No new Mu E 
ing point of period of limitation, 


Where the promisor under a promissory mote executed a deed 
by which he assigned a decree in his favour to the promises, and 


3 : : 

e 
promises to pay the deficiency, held, that there was no new contratt 
which cou]d be the foundation of an action, and that time rap from 


the date of the promissory note, or at the most, from the date of 


the.acknowledgment contained in the deed. : . 
MgDerinott v. Boyd—He Barkers Claim, 1594, 3 Ch. 200, 
followed. ° 


P. S. Sivaswami Iyer and V, Raghunatha Sastri for the 


uppellant. ° 


V. Krishnaswami Iyer and K. Subramanya Sastri for the 
respondent. x 





Moore, J. 
Sankaran Naw, J. C. M. A. No. 122 of 1903. 
1906, January 19. 
hes judicata— First suit for possession dfgnissed as defendant had 
a prior contract to sell capable of spectfic performance.— Subse- 
quent suit after defondant's right to specific performance is 
barred.— Res judicata, 


Where a vendee’s suit to recover possession is dismissed on the 
ground that there was a prior contract to sell the property to ‘the 
defendant which was capable of specific performance, a subsequent 
suit by him after the latter’s right to sue for specific performance 
became barred is res judicata. 


C. R. Tiruvenkata Chariar for the appellant. 


T. E. Venkatrama Sastri and V. Purushothama I yer for the 
respondent. 


——— ee 


Moore, J. 


Sankaran Nair, J. L. P. A. No. 16 of 1905. 
.1906, January 29, 


Letters Patent S. 16— Judgment.” 


Where asingle Judge hears arguments and dismisses a Civil 
Revision Petition, his order will amount to a judgment, though 
the recorded order is merely “ dismissed with costs,” 


K. Varadachariar for C. R. Tiruvenkata Chariay for appellant. 


T. V. Muihukrishna Aiyav for T. V. Beshagsri Aiyar for 
respondent. 


[d 


Subrahmaniya Atyar, J. ) 
* $ Or, R, C. No. 477 of 1909. 
1906, January 29. 


Criminal Piecedure Code, S. 517—Charge of theft—No proof of 
dishonest 4ntention-*- Acquittal— Finding property belonged to 
complainant—Restoration. . 


Where the Magistrate finds that the property belongs to the com- 
plainant in a case of theft but acquits the accused on the ground 
that there was no dishonest jntention on the part of the accused, 
he has jfirisdiction to order that the property should bo given over 
to the complaintnt, 


en 


K. N. Asya for petitioner. - 


C. Ramachandra Row Saheb for respondent, 


Subrahmaniya Aiyar, J. 
pon R, C, No. 85 of 1905. 
1906, January 29. 


Criminal Law— First Court directing imprisonment and payment of 
fine—Appellate court quashing sentence of imprisonment— 
Appellate Courte power to order payment of fine in leu of 
imprisonment. 


Where the first Court directs the imprisonment of the 
prisoner as well as the payment of a fine, the Appellate Court, if it 
resolves that the sentence of imprisonment should be quashed, 
cannot impose @ fine in lieu of imprisonment, as this would be 


a virtual enhancement of sentence. "e 


Cr. R. C. No. 50 of 1902, followed. 


K. S. Ramaswais Sastri as amicus curiae. 


RECENT CASES. . ae 


The Chief Justice, n : 
* Moore, J. C. M. A. No. 80 of 1905. 


1905, December 5. . 


Civil Procedure Code, 8. 462—Applicability to emecution pro- 


cedings. 
Held, that S. 462 of the Code of Civil Procedure „applied 
to execution proceedings also, and that a compromjse entered into 
by the guardian of a minor in execution proceedings without the 
sanction of the Court could not be recognised by the Court against 


the minor. 
e 


T. Rangachars and S. Venkata Chari for appellant. 


C. V.. Anantakrishna Aiyar for respondent. 


eerie 


Sankaran Nair, J. 
Moore, J 


3 * is A, No. 598 of 1903. 
1906, January 23. 


Muhammadan Law—Debt of deceased—Mortgage by one heir 
Binding on all hewrs, 
Where one of the heirs of a Muhammadan executes a mort- 


gage in respect of a debt contracted by the deceased, the mortgage 
is enforceable as such against the properties in the hands of all the 


heirs. 
T, Rangachariar and A, K. Madhava Row for appellant. 
.. S. Srinivasa Iyengar for P. R. Sundara Iyer for respondent. 


ze ee 


Moore, J. ; 
Sankaran Nair, J. ho M. B. A. No, 69 of 1905. 
1906, January 31. 
Malabar Law—-Gift to a woman and her chidren— Nature of ° 
estate. and incidents attached to that property. 


(1) When a female and her children obtain any property 
from her -father or Karnavan,- they are not.thereby 


0 


constituted into a Tarwad “by themselves, Kunhacha 
e Amna v. Kutti Mammns Hajee! oxplained. 


7 (2) When any of the donees dies, his interest in the pro- 
perty surviyes to the others and is not available for 
attachment at the instance of a decree-holder. 


J. L. Rosario for appellant. 
V. Ryru Nambiar for 1st respondent. 
C. V. Anantakrishna Aifar for 2nd respondent. 





Subrahmanya Asyar, J, 
fon E. C. No. 206 of 1908. 
1900, January 81. . 


Criminal Procedurg Code, S. 145 clause (i)-—Initial order—Grounds 


not stated expressly —G rounds stated in potitton—-Substantial 
compliance, 


Where the initial order made under S, 145, Clause(i), Criminal 
Procedure Code, does not state in express terms ‘the grounds upon 
which the Magistrate is satisfied that a dispute likely to cause a 
breach of the peace exists, but such grounds appear in the petition 
on which the order is founded and to which it makes reference, 
there is a substantial compliance with the provisions of 8 145, 
Clause (i), Criminal Procedure Code. 


P. S. Sivasami Aiyar, iT. E. Venkatarama Sastri and N. 
Rajagopalachariar for petitioner. 


The Public Prosecutor (H. B. EOM) and S. Srinivasa Asyar 
for counter-petitioner. 


. 
|l *. 


The Chief dna: 
Subrahmaniya Atyar, J.: eO. GS. A, No, 63-of 1905. 
1900, february 2. | 


Civil Procedure Code, 8. 642—]1 m ona arrest. 


Where, on hearing that his case is posted for jus a liti- 
gani goes for giving instructiong to his Vakil to prepare the case 


1l. (1992) I. L, R, 16. M, 201. 
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and for conducting ihe Cae, he can claim exenjption from arrest 
so long as he is bonafide engaged in such work. e — : e 


Bir V. Bhashyam Iyengar and T. Rangaramanujachariar for 
appellant. l e ° 


T. Hangachariar for respondent. e. 





Moore, J i 
Sankaran Nair, J. C. M. A. No. 118 of 1905. 
1906, February ð. 


Civil Procedure Code, Ss. 562, 566, 568—Prelimingry point. 
Where the Conrt of First Instance recorded findings on various 
issues, and the appellate court recorded findings on only one of 
them and remanded the case under 8.0562, O. P.'C., for giving 
revised findings on the others, the High Court held that the Lower 


Appellate Court ought not to have acted under 'S. 502, but should 
have acted under Ss, 564 to 569, C. P. C. 


T. R. Ramachandra Iyer and P. V. Dorasami Mudaliar for 
appellants. 


P. B. Sundara Iyer and T. V, Gopalasams Mudaliar for 
respondents. i 


[o 


The Chief Justice. 
Cr, R. C. No. 494 of 1900. 
1906, February 7. 


I. P202. 373— Theft— Landlord and tenant both entitled to 
Possession of crops—Remoral by stranger. 


Where & landlord and tenant are both entitled to the posses- 
sion of the standing crops, a stranger who removes them without 
the consent of the landlord is not guilty of theft. 


,'Bubudhi Rantho v. Balarama Pudi followed. 
K. Kuppusamt Asyar for petitioner. 
The Public Prosecutor (E. B. Powell) for the Crown. - j 


t- 
m ERR AE 
. 


. 1. (1902)/T, L, B, 20 M. 381.. 


g 


Moore, J. - 2 
Rankaran Nair, J. C. M. A. No. 187 of 1908. 
, 1900, February 7... 


Guardian dnd Wards. Act—Order refusing to remove a person 
from guardianship—No appeal. — i 


N o appeal lies against an order refusing to remove a person 
from guardianship. « . 


V. Purushothama Aijar for appellant, 
P. Narayanamurthi for respondent. 





Moore, J. 
Sankaran Nair, J. S. A. No. 892 of 1908. 
1906, February 7. 


C. P. C., 8. 025— Factum of veference—Jurisdiction of Court. 


Where the factam of reference to arbitration is disputed, the 
court has got jurisdiction to go into the question. 


| Chintamallayya v. Thadi Gangiredds* followed. 
V. Ramesam for appellant. 
C. V. Ananthakrishna Asyar for 1st respondent. 
K. Subrahmanta Nastri for 2nd respondent, 





Moore, J. 
Sankaran Nair, J. IC R. P. No. 200 of 1905, 
1906, February 7. 


Ratlways Act— Bisk-note— Liability of Railway Company. 


Where goods are sent by a Railway Company under a con- 
tract known as the risk-note according to which the goods are car- 
ried at the owner’s risk ata reduced rate, the Railway Company 
is not liable. The Railway Company can exclude liability by a 
special ‘contract. 


o 4. K. Balasubrahmania Aiyar for appellant, 


D. Chamier for respondent. 


eee 


1, LL. Rn 20 M. 89. 
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Moore, J. t 

Sankaran Nasr, J. C. M. A. No. 175 of 1905. " 

1900, February 8. e . 


Sale in execution of decree—No notice under rule 150 of Hules of 
Prattice—Sale void. ý 
Where no notice was given under rule 150 of the Rules of 


Practice, # sale held by the Court in execution of the decree is 
void, and can be set aside at the instance of the judgment- debtor, 


even after the sale is confirmed and sabe certificate issued. 


K. Subrahmania Sasirs for appellant. : 
Dr, S. Swaminadhan for respondent. 


e 


Subramanya Iyer, J. 
Benson, J. C. C. C. A. No, 17 df 1905. 
1906, February 15. 
Hindu Law—Successton—Stridhana—Sister and sister's son=- 
Preferential hesr. 
In regard to the Stridhana of a deceased woman, her sister 
is a preferable heir to her sister’s son. 


V. Masslamans Pillas for the appellant. 
Joseph Satya Nadar for the respondent, 


The Chief Justice, 
Subrahmanya Iyer, J. . 
' Davies, J S. A. No, 540 of 1908. - 
.. Benson, J. * 2 
. Moore, J. 
1906, February 989. J 


(Full Bench), | 


Res judicata—Reverssoner—Surt by one reversioner to declare 
adoption invalid or non-existent—Suit in representative capa- 


city Decision res judicata as regards others. 
Where one revexsioner snes for a declaration that an adoption 
is invalid, or never in fact took place, sucha suit is brought ina 


10 


representativo capacity, and if there is a decision arrived at after a 
e afegir trial, itis res judicata as against the whole body. of rever- 
e 


.Sfoners. 
$ V. Krishnasawami Iyer and K. Subrahmanya Kastre for 
appellant. 
T. Eangachariar for respondent. 
(Full Bench). e | 


The Chief Justice, 
Subrahmanya Asyar, J. L A. S. No. 165 of 1902 
Benson, J. 
1906, February 26. 


Transfer of Property dct, 8. 82— Lis pendens—Doctrine applies 
though sust finally compromised. 


Where a suit is contentious, a transfer made pending it is 
affected by the rule of lis pendens, though the suit is afterwards 
compromised and a compromise decree is passed (Vythinadayyan 
v. Subramanya! overruled). 


Siw V. Bhashyam si and P. B Sivaswami Air for 
appellant. | 
N. Srinivasa Aiyangar for respondent. 


Subrahmaniya Aiyar, J. ) ' | 
Cr. B. C. No. 855 of 1906. 
1906, January 31. i 
Criminal Procedure Code, Ss, 145, 148— When order for coats 
could be made. 


A Magistrate who passes an order under S. 145 of the 

Criminal Procedare Code, can afterwads pass an order for costa 

under S, 148. He is not bound to pass such order at. thg time of 
passing such previous order under S. 145. 


T. R. Ramachandra peu and T. R. CaS Atyar 
e for the petitioner. 


T 


P, R. Sundara Aiyar for satak 





t à 


l LL.B;19M.480, o ^^ ^ ^ E 


' RECENT CASES. . . ` 


Th Chief Justice, 
Benson, J. S. A. No. 1857 of 1904. è. 
1906, March 21. 


Deed, construction—Mortgage by conditional sale or sale with a con- 
dation annexed ? ] 


A document of 1877 ran as follows :— 


“The amounts I borrowed from you on account of my need 
are * * i Ishallpay the said principal and interest 
on the 7th Ashada Sudha of the year Pramadi (26th June 1379) and 
take back this bond. If I fail to pay accordingly on the due date 
my dry land mentioned in * * * ' mand comprised 
within the boundaries mentioned hereunder together with the fruit 
trees standing thereon, I shall give up to you treating the principal 
and interest hereof as sale proceeds." 


Held that it was a mortgage by conditional sale. 
Butchirajuv. Ramalinga Murti, 14 M, L. J. 817 distinguished. 
' V. Krishnaswams Aiyar for appellant, 


P. B. Sivaswami Asyar and C. Venkatasubbaramtah for res- 
pondent. 


PSE 


The Chief Justice, 
, PS. A. No. 1202 of 1904. 
1906, March 20. 


Transfer of Property Act, B. 68(b)—Mortgage without possessvon— 
. Sale of Property—Personal remedy barred. 


A mortgagee under a mortgage without possession is entitled 
to proceed under B. 68 (0) of the. Transfer of Property Act, 
on the mortgagor selling the mortgaged property to a third person. 
The limitation for the same arises on the date of the sale to the 
stranger and the mortgagee is entitled to a decree for money on 
that basis even though his remedy on the personal covenant is 
barred. m: 


e 12 
Quaere :—Whether a defendant who allows an e#parte decree 


to bb passed against him in the lower Court can appeal EAS 
the ee decree. 


2 Natesa Asyar €or appellant. 


Ke Hamachandran for respondent. 





The Chief Justice, : 
Benson, J. Appeal No. 187 of 1902. 
1906, March 20. 


Hindu Law— Will—Grft to a class—Some incapable of taking— 
Validity. 


Physical delivery of possession of property subject to the trust 
is not necessary to make the trust deed valid and operative. 
e 


If a bequest by a Hindu is to a class, the bequest will be valid 
so far as the individuals of the class living at the death of the 
testator are concerned even though the gift will be otherwise void 
as infringing the rule of perpetuity or the rule that a gift should 
be made only to a sentient being. 


Bhagabat Barmanya v. Kali Charan Singh, I. L. R., 82 C. 
992 followed. 


K. Narayana Rao and V. Thirumala Pillai for appellants 


P. S. Sivaswami Aiyar and T. Subrahmanya Aiyar for respon- 
dents. 


The Chaef Justice, 
Subrahmanya Atyar, J. ¢. A. No. 1809 of 1902. 
1904, November 8. 
Appeal—Right to appeal where appellant had sold his rights and 
the assignee is on the record. 


Where both the transferor and transferee of certain properties 
are on the record, and a decree is passed against them, the trans- 
feror alone cannot maintain an appeal, as he has no interest in 
appealing. rie pa as 

V. Krishnaswame dios for the Dt 

T. Subrahmanya Asyar, R, Subrahmanya Aiyar, and K, S, 
Ramaswami Sastre for respondents. ° 
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C. M. B. A. No. 97 of 1904, — 


Meore, J. 


Boddam, J. } 
1905, July 21. 


Partition Act, S. 2—Applicability to co-sharers generally— Cases 
where sale ordered. z 
(1). The provisions of S. 2, authorizing sale instead of division. 
apply to co-sharers who are not members of a Hindu 
co-parcenary. 
(2). Where ib is very inconvenient to divide the property, 
the preferable courseis to sell and divide the sale pro- 


ceeds. 
T. V. Seshagiri Aiyar for appellant. 


R. Subramanya Asyar for respondents, 





Davies, J. : 
Benson, J. D A. No. 1088 of 1908. 
1905, September 25. 
Civil Procedure Code, S. 442—Stuit by minor as major—Power of 
Court to allow newt friend to come $n. 


Where a suit is brought by a minor as a major, and the 
plaintiff is found to be a minor, the Court can allow a next friend 
to come in under S. 442, Civil Procedure Code, and proceed with 
the suit. 

T. V. Seshagiri Aiyar for appellant. 


R. Subrahmanya Atyar for respondent. 





Subrahmanya Asyar, J. 
Moore, J. te 4. No. 108 of 1904. 
1906, February 26. 


Inconssstent avermente in plaint—Legality of. 

A stranger to adeed can aver that the deed is a forgery, and if 
it is nota forgery, that it is nnsupported by consideration, though 
a party to a deed cannot make such contradictory averments. 

V. Krishnaswami Atyar and N. Eajagopalacharsar for uppellant: 


K. N. Aiya for respondent. 


. 


j 14 
Moore, J.. 
Sankaran Natr; J. N. A. ‘No. 128 of 1904. - * 
. 1906, March 8. 

Hindu Lap—Jotnt family—Presumption of jointness—Gift to 

widow—Presumption of Grant of Ltfe-interest. : 

Wield, (1) that in the absence of any evidence to the contrary 

| every normal Hindu family should be presumed to 


be joint in status ; and 


(2) that in the absence of any evidence to the contrary, 
. a grant of joint family property to a Hindu widow 
e for maintenance should be presumed to be only 
for her life and resumable on her death by the 
heirs of the grantor, however long her possession 
might have been. 
K. E. Krishnaswami Aiyangar for appellant. 
V. Visvanatiea Sastri for respondent. 


- 





Full Bench 
The Chief Justice, | 
Subrahmanya Atyar, J. P A. No. 1088 of 1902, 
Benson, J. | 
1906, March 9. 
Contract io  sell—Vendee put sn possession— Purchase-mones 


paid — No registered sale-deed —Vendor's right to eject vendee. 


Where & person contracts and sells property, hands over pos- 
session and receives purchase-money but there is no registered sale 
deed, the vendee cannot resist a suit in ejectment by the vendor. 


P. Nagabhushanam for appellant. 


K. Subrahmanya Sastri for respondent. 


Subrahmanya Aiyar, J. 
Moore, J. B. A. Nos. 81 and 82 of 1902. | * 
1906, March 12. 


Hindu Law— Will by Hindu—Birth of posthumous son—Revocation. 
Held by Subrahmanta Aiyar J, (Moore J,) dissenting :— 
The birth of 2 posthumous son will lead to a revocation of the ^ 
e will left by a Hindu father in respect of his sed-aeguired property. 
P.-B. Sundara Aiyar for appellant. 
Joseph Satya Nadar for respondent. : 
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Moore, J. ° TR 
Sankaran Nair, J. C. M. A. No, 177 of 1905. 
1906, March 12. "E ° 


Guardian and Wards Act—Appoiniment of. guardiqn to œ mnor 


tenant in-common. 
_ ‘The Civil Court has jurisdiction to appoint under thé Guazd- 
ian and Wards Act a guardian for a minor governed by the Maho- 


medan Law. 


There is nothing in the Guardia. and Wards Act which pro- 
‘hibits the appointment of a guardian in the cuse of a minor who 
has not separate and distinct property. 
The only consideration is whether it is for the welfare of the 
minor to appoint a guardian. I 
P. R. Sundarier and N. Rajagopalachars for appellants. 


P. B. Sivaswami Atyar for respondent 





] Moore, J. 
Sankaran Naar, J. C. M. S. A. No. 68 of 1909. 
1906, March 12. 


C. P. C., S. 586—Order by a Munstff on the regular side in ewecu- 
tion of small cause decree—Second appeal. 


No civil miscellaneous second appeal lies in the case of an order 
passed by a Munsiff on the regular side in execution of a decree in 


a small cause suit, 
V. C. Desikachariyar for appellant. 
G. S. Ramachandra Aiyar for respondent. 





9 a e 


Moore, J. 
Sankaran Nair, J. L. P. A. No. 91 of 1965. 
1908, March 12. 
Composition-Deed—Pro-note by strangers to one creditor to induce 
him to sign deed—Right of such creditor under pro-note. 


Where to induce one of the. creditors to agree to and sign a 
composition deed, a stranger, to the knowledge of the debtor, 
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" executes a promissory note to him, he cannot recover anything 


under.the note. . 
P. R. Sundara Asyer and M. R. Sankara Aiyar for appellant. 
T. R. Edmachandra Atyar for respondent. 





. .* "Moore, J. 
Sankaran Nair, J. C. M. A. No. 151 of 1905. 
1900, March 18. ° 
Mortgage—Prior mortgagee buying equsty of redemption in emecu- 
tion of decree in suit to which puisne mortgagee was no party 
—Putane mortgagee getting decree in suit to which prior mort- 
gagee no party—iiight to order sale subject to prior mortgage. 


Where both the prior and subsequent mortgagees have 
obtained decrees for sale Without joining the other, the prior mort- 
gagee, who in execution of his decree purchased the equity of 
redemption cannot insist on his being redeemed before a sale is 
ordered at the instance of the puisne mortgagee; a sale of the 
property subject to the amount due under the prior mortgage should 
be ordered. | 


P. B. Sivaswami Aiyar and N. Rajagopalachari for appellant. 


T. V. Seshagiri Aiyar and K. Kuppuswami Adyar for res- 
pondent. . 





Subrahmantya Aiyar, J. 


Moore, J. fs A. No. 94 of 1904, 
1906, March 14. 


Promissory note—Promissory note by minor—Fresh promissory 
note in renewal executed after majority— Consideration. 


A 


In a snit upon a promissory note executed by the defendant 
after attaining majority in renewal of a promissory note executed 
by him during minority for consideration, it was held that the 
plaintiff was not entitled to a decree as (1) the earlier promise to 
pay was void, having been made during minority and as (2) the 
original consideration was exhausted by the void promise and that 


hence there was no consideration for the new promissory note. 
e 


Sw V. Bhashyam Aiyangar and K. N. Aiya for appellant. 


jE ee 


P. E. Sundarier for V. Krishnaswami Aiya» for respondent. 


M 


v 


i7 ° 


Moore, J. 


Sankaran Nair, J. js A, Nos, 484 and 485 of 1904. . - 


1906, March 22. 


Limitation Act, S.5—Appeal to Lower Appellate Couttby guardian 
other than guardian appointed by the Court of First Instance— 
Simultaneous application to remove the old guardian— Appeal 
out of teme when the petition was granted—Delay ewcused. 


' Where a suit is decreed against a minor, and the guardian ad 
litem does not appeal, if another person files an appeal and also 
applies to remove the old guardian adlitem and to be allowed to 
continue the appeal, held that the Lower Court erred in dismis- 
sing the appeal as barred on the ground that when the application 
was granted the appeal was out of time, and that the delay ought 
to have been excused and the appeal heard on the merits, 

P. R. Sundara Atyar and V. Ramesam for appellant. 
V. Krtshnaswami Aiyar and K. Subrahmanya Sastri for 
respondent. 


dum heey oe 


Moore, J, 


fo R. P. No. 447 of 1905. 
1906, March 16. 


Criminal Procedure Code, N. 195—Jurisdiction to remand for fur- 
ther inquiry an application for sanction. 

"Where the Court of First Instance dismissed an application 
for sanction and the District Judge remanded the case for further 
enquiry, held that he had jurisdiction to do so. 

Messrs. Ranganadham Naidu and Tirumalat Pillai for peti- 
tioner. 
P. R. Sundara Aryar for respondent. 





Moore, J. 


- 1906, Mafch°16. 
Civil Procedure Code, Ss. 23, 45—IMultifariousness. 

Where the assignee of a bond sues the obligor and in the alter- 
native the assignor claiming the amount from him if the obligor is 
found to have paid the amount to him, the suit is not bad for mis- 
joinder of defendants and causes of action. 

B. Varadachaziar for petitioner, 

K., S. Eamaswami Bastri for respondent., 


mc Kam 


C. E. P. No. 288 of 1903. 
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Moore, Jı l 
. * Sankaran Nair, J. ts A. No. 820 of 1904. ° 
19063 April 9. 


“Provinciale mall Cause Court Act, Art. 35, Cl, J.. Ruit for refund 
of money paid t$ avoid sale by landlord under Rents Recovery 
«Aci — Second Appeal. 

A suit for refund of money paid by a tenant to avoid a sale by 
the landlord under the Rent Recovery Act (the amount not exceed- 
ing Rs. 500) is a suit of the nature cognizable by a Court of Small 
Oauses and no second appeal Jies in such cases, 

C. Ramathandra Rew Saheb for appellant. 


8. Srinivasa Aiyar for respondent. 





l Moore, J. ^ 
Sankaran Nair, J. ts A, No. 874 of 1904. 
1906, Apr! 10. 

Hindu Law—Imparteble Zemins.ari—Succession—Survivorship— 
Debts of previous holder— Zemsndar not predecessor's assets 
an the hands of successor. 

An impartible Zemindari descends by survivorship to the next 
heir and it is not assets of the previous Zemindar in the hands of 
the successor so as to make it li&ble in his hands for debts incurred 
by the previous holder for his own private purposes. : 

V. Krishnaswami Atyar and T. V. Gopalasams Mudalsyar for 


appellant. 
P. S. Sivaswamt Aiyar for respondent. 





The Chief Justice, 
C. M. A. No. 203 of 1906. 


Benson, J. 
C. P. C., 8..48—Monopoly—Raght to ferry. 

Where there are various infringements of a^monopoly in res- 
pect of a ferry, every one of such infringements will constitute a 
fresh cause of action, and if a suit is brought in respect of one of 
them, a subsequent suit in respect of other infringements is not 
barred by 8. 48, C. P. C. 

P. Narayanamurths for appellant. 


T, V. Muthukrishna Aiyar for respondent, 


peoa 


a 
—— — ——— 


Poet? , 
‘ e 


RECENT CASES.. +e. 


d 
. e 


Subrahmanya Aryar, J. 
Benson J. S. A. No. 105 of 1904. 
1906, March 16. E 


Religious Hndowments.—Power of Board of Revenue to create here» 
. ditary trustees—Power of Temple Commattee to appoint addi- 
` tional trustees when only one of the trustees is hereditary— 

Validity of appointing temporary trustees—Heasons for appoint- 
ing trustees and additonal trustees. i 


The Board of Revenue was under Regulation VII of 1817 
competent to create hereditary trustees for religious and charitable 
institutions entrusted to its care. 


Such a creation did not necessarily involve & relinquishment 
* + 2 45. coe j y ow 5 t "e i se nae ve E » \ ad 
of'its duty of superintendence. 


If even only one of the trustees of a temple be hereditary the 
. temple committee have no power to add to their number. 


Sheik Davud v. Hussein Saiba, I. L. R., 16 M. 212 followed, 


Additional trustees can be appointed only for proper reasons. 
Temple committees have no power to appoint trustees temporarily, 
Mismanagement by existing trustees is no good groune for appoint- 
ing additional trustees, nor is probable pecuniary benefit to be derived 
by the appointment of particular persons & ground for appointing 
them as trustees. 


P. S. Sivaswamy Iyer for appellant. , =~ 3 : 
Bir V. Bashyam Iyengar, P. B. Sundara Iyer and N. Raja- 
gopalachari for respondent. — duc daas 


e L4 + 


20 
' Moore, J. 


Nankaran Nasr, J, lo M. S. A. 56 of 1905. 
. 1906, Aprsl 20. 


" Limitation Act, arts, 178, 179—Mortgage decree—Applicatton for 
, order absolute—Application for sale more than three years 
E date of prior application, but within three yeare from date 
of order. 


In a mortgage decree, there was an application for order abso- 
Inte for sale and for sale. The order on it was “ Décree made 
absolute." More than three years from the date of such application 
but within three years from the date of the above order, an appli- 
cation for sale was putin. The appellant contended that this was 
"barred. ° . 


Held that the first application had not been legally disposed of 
as it prayed for sale, and that the same should be regarded as 
pending and should be disposed of according to law. 


S. Swamsnatham for appellant. 


C. R. Tiruvenkatachariar for respondent. 


Moore, J. 
Sankaran Nair, J. ts A. 160 to 165 of 1905, 
1906, April $. 


Madras Rent Recovery Act (VIII of] 865), Ss. 1, 79.—Usufructuary 


mortgagee as farmer. 


A usufructuary? mortgages, who, under the instrument of 
mortgage, is entitled to enjoy all the rents and profits in lien of 
interest, is 4 farmer within S.'1 of the Madras Rent Recovery Aot, 


P. E. Sundara Aiyar and K. 8. Ramaswamt Sastri for appel- 


lant. 
P. S. Sivaswams Atyar for respondent. | ° 


Po 
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Moore, J. B nu Dus 
Sankaran Nair, J. `- eO. M. S. A. No. 75 of 1905. ^ e, 
i: 1906, April 4. | ` e 
Limitation Act; Ss. 19, 20, Art. 179, clause 4-—Op position of decree- 
holder to judgment-debtor’s applicatton to enter up satissaction— 


Step in aid of executton—A pplicabtlety af Ss.19 and 20 to 
emecutton proceedings. 


(1) Mere opposition by the decree-holder to the judgment- 
debtor’s application to enter up satisfaction is not an 
appliention to take a step in aid of execution. 


(2) Es.19 and 20 of the Limitation Aot do not apply to 
execution proceedings. 


T. Pattabhirama Iyer for appellant. 


Respondent unrepresented. 


Subrahmanya Iyer, J. 


Moore, J. to M. A. No. 100 of 1905. 
1906, April 18. 


Partition suit—Order appointing Commissioner in carrying out the 
preliminary decree— Appealability. 
e e 
No appeal lies from an order appointing a commissioner for 
carrying out the order ascertaining and declaring the shares of 
the parties, as there is only one decree in a partition suit. Such an 
order is not an order in execution and no appeal lies from it. 


V. C. Seshachariar for appellant. 


P. S, Sivaswami Iyer for respondent, 


ee  * 


- 
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Bengon, J. ! 
* Sankaran Noir, J. IZ A. 856 of 1904. 
1908, April 20. 


Transfer of Property d S. 26—C. P.C., 8. 805— Mortgage under 
° B. 805 in executton of decree—Suit by Hindu widow for main- 
tenance seeking to charge the same on apecifig tmmoveable 
property. 
(1): A suit bya Hindu widow for maintenance seeking to 
‘charge the same on specific immoveable property con- 
stitutes lis pendens. 


(2). Mortgage under B. 305, C. P. C., in the course of the exe- 
cution of the decree in such' mm prevails against an 
alienation of the said oni i property pendente lite. 


K. Narayana Row for appellant. 
P. B. undara Iyer for respondent. 


a 
MUR Qi oe naim aa 


RECENT CASES. : 





The Chief. Justice, | fe 
Subrahmanya Atyar, J, >A. S. No. 81 of 1908. . e 

1905, November 24. : y 
Practice—Memorandum of Objections—Costs. 

"Where the respondent files a memorandum of objections, he 
should pay- the costs of the appellant, though he does not pay 
atamp duty on: the memo. and argue the same. 

V. C. Desskacharyar and S, Gopalaswams dU T appel 
lant. ! 


K. Srinwwasa Atyangar for P. E. Sundara Atyar and K. 8. 
Ramaswamt Sastre for respondent. 


Moore, J. 


to. R. P. No. 446 of 1905. 
1906, April 26. 


Civil Procedure Code, 8. 108—Decree confirmed on appeal—Court 
of First Instance could not set aside emparte decree. 

Where a decree is passed against a number of defendants and 
the decree is confirmed on appeal, and one of the defendants 
seeks to set aside the ezparte decree by an application under 
S. 108, Civil Procedure Code, the application should be made to 
the €ourt of Appeal, and not to the Court of First Instance. 

J. L. Rosarto for petitioner. 

K. P. Madhava Row and K. S. Ramaswami Sastri for res- 
pondent. 

Subrahmaniya Asyar, J. 
Benson, J. a S. Nos. 38 and 74 of 1908. 





1906, July 12. 
Civsl Procedure Code, S. 875—Swst for money—Compromise oreat- 
$ng charge in respect of certain properties. 

. Where, in*a Suit for money, a compromise was entered into 
between the parties, by which a cherge was created in respect of 
certain properties of the defendant for the sum agreed to be paid 
by him, Held, that such an agreement of compromise was one 
relating to the subject-matter of the suit and. a decree passed in 
accordance therewith was valid, and need not be registered.. 

P. R. Bundara Aiyar and K. Srintvasa Avyangar for appellant. 


C. Ramachandra Row Saheb and P. S. eam Aiyar for 
respondent. a 


~ ^ - n4 
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Davies, J. - ! 

.* Moore, J. Cr. E. C. No, 175 of 1906. 
1906,«July 17. l 

Criminal Procedure Code, 8. 517— Where accused acquitted, pro- 


perty taken from @ccused should be returned to him. « E 
. „Where à person is acquitted of an offence, any property taken 
from him must, under all circumstances, be returned to him, 


K. P. Madhava Row and K. S. Ramaswami Bastri for peti- 
tioner: 


The Government Pleader for respondent. 


p E. 


Davies, J. 


Moore, J. : S. A. No. 169 of 1908. 
1906, July 18. 
Civil Procedure ‘Code, S. 48—Suit by reversioner for land from 
— lessee from widow on the ground that he was a trespasser— 
Subsequent suit for rent due under the lease. 


Where the first suit was brought by a reversioner to recover 
property from a lessee from a widow on the ground that he was a 
trespasser after the widow’s death but no clam for mesne profits 
. was made, a subsequent suit for the mesne profits would be bgrred 
by 8. 48; but a subsequent suit for the rent due to the widow till 
her death on the basis of the lease was not barred by B. 43, Civil 
Procedure Code. 


P. E. Sundara Aiyar for appellant. 


P. S. Sivaswami Aiyar for respondent. 





Subrahmantya Aiyar, J. Wt us 
-~ - Benson, d. C. M. A. No. 60 of 1902. ° 
1900, July 18. 


Transfer of Property Act, B. 53. 


Where an alienation is made by a debtor to a os the 
alienee cannot seek thé protection conferred by the proviso to f. 58 
of the Transfer of Property Aot, unless be shows both good faith and 
‘ consideration. Good faith cannot be inferred from the mere exist- 
ence of consideration. i NUT. 


2D' 


[Alton v. Harrison’, Exparte Games*, Eamtisams Pillai v 
Adtnarayata Plat? explained]. e 


. V. Krishnaswami Iyer for appellant. i ° 


P. B. Sivaswamt Iyer and K. 8. Ramaswamy Sastre for res- 
pondent. ° i 
Subrahmaniya Aiyar, J. 
Benson, J. A. S. No. 88 of 1904. 
1906, July 19. : 
Hindu Law—Gift to unborn person— Estate by way of defeasance 
of prior estate. l " 





Where a deed of compromise between rival claimaitts to an estate 
provided that the parties should each take half of the properties 
absolutely, and that, if one of them had a son, that son should be 
adopted by the other and that the son should thereupon divest 
the estates of both, held that, though an estate by way of defea- 
sance of a prior interest is known to Hindu lav, no estate could 
be created in favor of a person unborn at the time of the gift 
and that the adopted son took no estate. 


Kristoromoney Dosee v. Norendro Krishna* followed. 
Chandi Charn Barna v. Sidheswari* followed. . 

D. S. Sivaswamy Aryar for appellant. 

P, R, Sundara Atyar for respondent. 





Subrahmanya Avyar, J. 


Benson, J. a S. No. 85 of 1903. 
1906, July 19. 


Hindu Law—Debis—Proof of debt against son. 


In proving a debt advanced to a Hindu father, tke standard 
of proof for proving the debt is the same whether the defendant is 
the father or th8 sôn, If the son does not prove the immorality 
or the illegality of the debt, the whole estate of the joint family 
is liable, 


P. B. Sundara Iyer and C. V. Anantakreshna Iyer for appellant. 


P. S. Gsvaswams Atyar for respondent. 








1. (1869)4 Ch A. 622. 4. (1888) 16 I. A. 39. 
2. (1879) 12 Ch. D. 313. 6. (1888) I. L. R, 16 C. 71. 
3. (1897) I. L, R., 20 M. 466. 
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Šubrahmaniya Aiyar, T3 s 

À Bensan, J. a S. No. 68 of 1908. °. 
1900, July 19. 


Merchant Shipping Act, S. 24. 

. Where a person who is the equitable owner of a portion of a 
‘ship transfers his right, and the transferee sues for a declaration of 
his right as ownen of the share transferred and for a share of the 
profits earned by the ship, held that the formalities required by 
S. 24 of the Merchant Shipping Act need not be complied with, and 
that the plainüff was entitled to sue. 


[Ramanadan Chetis v. Nagooda Maracayar' referred to.] 


P. R. Sundara diyar and T. Rangaramanujachariar for 


appellant. 


P. S. Sivaswamt Aiyar for respondent. 


Davies, J. rn M. A. No. 245 of 1904. 


Moore, J. 
1906, July 20. C. M. A. No. 3 of 1905. 


Res judicata in emeculson proceedings. 


Where a decree holder applied for execution by the sale of 
the mortgaged properties and of other properties after 12 years 
from the date of the decree, and the application was allowed in 
the Lower Courts and in the High Court, held that the order was 
conclusive and could not be objected to on the ground that the 
application was barred under 8. 230, at any later stage of the exe- 
cution proceedings ; but the plea under S. 280 could be raised if 
the assistance of the Court.is required to execute the decree for 
money in other modes, e. g., attaching other properties or arrest. 


L. A. Govindaraghava Aiyar and T. R. Venkatruma Sastri 
for appellant. 
e S. Subramaniya Avyar for respondent. 


aoe 


1. (1808) I. L. R., 21 M. 396. 
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Full Bench, B : 
The Chief Justice, | 
Subrahmaniya Atyar, J. B A. No. 380 of 19Q2. 


í Benson, J. 
1906, July 20. 


Ismitåtion Act of 175C. 
An application to bring on the record the legal represontatives 


of a deceased respondent in a second appeal is not governed by 
Article 175C of the Limitation Act. 


K. Ramachandra Aiyar for appellant. 


T. V. Seshagirs Tyer for respondent. 





A. S. No. 141 of 1903. 


Benson, J. 
1906, July 24. 


Wakf—V otd as contravening the rule agasnst per pelursties—Reasump- 
tion and regrant by the Crown. 


Subrahmaniya Asyar, J. } 


Where a wakf is created by a person which is open to objection 
on the gronnd that it infringes the rule against perpetuities being 
one for the upkeep of a tomb, and the property is resumed by Gov- 
ernment and regranted, held that the grant by the Government 
was not open to the objection, 

* [Kaleloola Sah&b v. Nuseeruddeen Sahib! distinguished.] 
R. Shadagopachartar and. V. Venkatachariar for appellant. 
V. V. Srinivasa Iyengar and T. V. Gopalaswam: Mudalsar for 





respondent. 
Moore, J l IE A. No. 358 of 1908. 


Civil Procedure Code, Ss. 18, 48—Suit in ejectment—Dismissed as 

defendant was mortgagee—Subsequent suit to redeem not barred. 

* Where a fuit*was brought in ejectment and was dismissed on 

the ground that the defendants held under a mortgage, a subse- 
quent suit to redeem is not barred by B. 18 or S. 48. 

Raman v. Krishnan Nayar? followed. 

K. Srinivasa Iyengar for appellant. 

The Advocate-General and T. Rangaramanujachariar for 


respondent. e E 


L Pe I. L. R., 18 M. 201. 
2, (1906) I, L. BR, 29 M. 168: 10 M. L. J. 48. 
e 


28 
9 
Davies, J. . 
. Moore, J. S. A. No. 574 of 1908. e 
* 1906, Jyly 25. 


Easements Act, S. 15—Land darkhasted from Government—Twenty 
years completed after darkhast— Prescription. 


Where the plaintiff claimed a right of easement by prescrip- 
tion over land which, having been Government Poramboke land, 
had been obtained bẹ the defendant on darkhast shortly before 
suit, Held that the plaintiff need not prove enjoyment as of right 
for-sixty years, but only for tte usual period. | 


P. Nagabhyshanam for appellant. 


P. B. Sivaswamt Iyer for respondent. 


Subrahmantya Iyer, J : 


Benson, J. A. S. No. 148 of 1908. 
1906, July 26. 


Mandatory snjunction— Effect of laches. 


The courts will refuse to issue a mandatory injunction to pull 
down buildings, where the - plaintiff merely contented himself with 
giving & notice not to build, and was guilty of considerable délay 
in taking legal proceedings, | l 


B. Venkatachartar for appellant. 


T. Rangaramanujachariar for respondent., 
—— alt 


Davies, J. 


Moore, J. .. £C. M. B. A. No. 76 of 1905. 
1906, July 26. 


Limitation Act, —Art. 179, Cl. 4— 


Prior application for egecution of 
portion of the decree. of oe 


` „A decree was obtained against 3 defendants ; defendants 2 ( nd 
3 were exparte and consequently they were made liable to pay only 
6 per cent. on the principal amount, while defendant No. 1 by a 
Razinamah entered into by him with the plaintiff was made liable 
to pay 15 per cent.interest.- ` m 


The decree holder applied for execution at Ó per cent. interest 
against defendants 1 and 2 and within three years of-that prior 


29 g 
application applied for execution against bhe deat dell and 
for the increased rate of interest. ZEE 
. JHeld:—That the subsequent application was not barred, hav- 
ing been kept alive by the prior applications. ° 

T.*V. Muthukrishna Aiyar for appellant. 


S. Srinivasa Atyar for respondent. ZEE 





Walls, J. C. M. A. No. 185 of 1905. 
1906, August 13. : 


Appeal—Guardian and Wards Act—Refusal to remove a Guardian 
and Wards Act. 
An order refusing to remove a testamentary mde under 
Section 39 of the Act is not appealable under S, 47, C1. 8. 
C. Narasimha Chart tor appellant. » 


Boddam, J. } . 


T. R. Venkatrama Sastri for respondent. 





[Bee also 20 A. p. 438 Ed. ] ° 
Boddam, J. 
Wallis, J. } C. M. S. A. No. 78 of 1905. 
. 1906, August 17. 


Limitation Act, Art. 179 Cl. 5— Date of issuing the notice. 

The date of tne &ctusl i-sue of the notice for service and not 
the'date of the order for notice is the starting point of limitation 
within the meaning of Cl. 5 of Art. 179 

28B 416, dissented from. 

T. R. Ramachandra Aiyar and T. R. Krishnaswams Atyar 
for appellant. 

K. R. Subrahmanya Sastri for respondent. | 





Boddam and Wallis, 
1906, August 16. 
-Decree against Legal Representative of mortgagor—Application 
Jor order absolute—Ohjectton by Judgment debtor an a different 
capacity—-Cannot be gone into under X. 244, C. P. C. 


TI. V 6, If A. No. 156 of 1904. 


A mortgage decree was obtainel against the legal represen- 


tative of a mortgagor and in execution thereof the decre» holder ° 


applied for an order absolute under S. 89, O. P. C. Subsequent to 
the decree, the legal representative was adopted by the widow of 
one K. The judgment-debtor objected to the application for order 


30 


e 
absolute on the ground that the property belonged to his adoptive 


o iathen and that the mortgagor had no-right to mortgage the same. 


«Hold :—that this objection of the judgment debtor: was not a 
matter arising in execution, discharge or satisfaction of a decree 


~ under clause (c) of S, 244, C. P. C. e 


o T. V. Beshagiri Atyar for appellant. 
K. Srinivasa Atyangar for Respondent. . 





Boddaw and Wallis, JJ. Y : 
1908, August 16. ke. M. A. No. 157 of 1904. 


Decree for plaintiff for a sum of money to be realised by sale sf 
hyrotheca—~Personal decrea against plaintif for coats of defen- 


dant—Can be set off wider S. 247, Civil Procedure Code. 


The plaintiff obtained a mortgage decree against -the share 
of the defendants in the family property. The same decree 
awarded costs to the defendants against the plaintiff personally. 
The defendants assigned then rights to recover the costs, Onan 
application for execution by the assignes, held, that the plaintiff 
was entitled under S. 247, to a set off of this amount from the 
amount due to him under the mortgage decree. 


T. V. Seshagiri Atyar for appellant. ° 


K. Srinivasa Aiyangar for respondent. 





Boddam, J. 
Wallis, J. C. M. S. A. No. 87 of 1905. 
1906, August 16. 
Limitation Act, Art. 179, Cl, 4—Step in aid of execulson—A ppli- 
cation not tn accordance with law yet a step in aid. 
e 


Even though an application for execution is not. an application 
in accordance with Law qua an execution application, 
be taken as a step in aid of execution for the purpos 
any subsequent from the bar of limitation. 


yet it may 
e of saving 
P. E. Sundaraiyar for appellant. 

V. C. Seshachariar for respondent. 


—— D — 


vU 
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RECENT CASES, =: 


Full Bench f ML 
The Chief Justice, 2 ° 
Nubrahmantya Aiyar, J. be. M. A. No. 118 of 1995. .. " 
Benson, J. =. es 
1906, July 16. i l e 


Civil Procedure Cole, Ss. 108, 5331 — Power $n appeal from eapartà 
decree to go tuto quastton of correctness of ew ia order—Power 
of remand. 

In an appeal from an ezp2ríe dectee, the appellate coyrt has 
power to go into the question whather the order declaring the 
defendant «eparíe was right or not, and to remind the sait, for, 
re. hearing if it thin.s that the order was mone 

T V. Seshagirt Ayar and K. Ku; prerani liyar for appellant. 

P. S. Siviscani Aiyar and Ad. Nara, draxwami Aiyar P 





respondent. 


Benson, J. 
Moore, J. C. E. P. No. 100 of 1904. 
1906, July 20. 


Rent, suit for—Limitation— Patta—Time runs from date on which 
rent is payabie according to patta— Date y nee of patta 
no starting point. | 
Where a patta specifies the s. on which the ent is payable, 

time runs from the date so mentioned therein, and- not from the 

date when tlie patta was tendered. 
(Rangayya Appa Row v. Bobba Sriramulu! referred to). 
K. Srinivasa Aiyangar for S. Srinivasa Atyangar for appellant, 
P. R. Sundara Aiyar for respondent. 





Subrahmantya Iyer, J. a f 
; Benson, J. bor R. C. Nos. 88 to 91 of Su "ut 
19006, August 1. 


Criminal Procedure Code, S 42?—Conciction for two offences— 
Appellate Court qushing conviction for one offince and main- 
taining  eentence—V$riual enhancement — Appellate, Cüurt's 
power to direct security for good behaviour when original court 

_ could not have dtrected the sume. 
(1) Where the Court of First Instance convicted the accused 
of rioting and theft, anl the appellite Conrt quashed 


L LL R,27 M 103. 


QM 





: 82 

° the corfviction for theft but maintained tho sentence: H eld, 
.° that it could not do so, as this would . -anfount to & 
s virtaal enhancement of sentence. ` "n 


fOr. R. c: 14] of 1905 Weir, p. 457a Quéen Empresi v. Hásma? 
and Ramjan Kunjra v. Ramkholavaa vh»ooba followed ]' 
° Qy An'appellate Court cannot exercise the power conferred. 
8. 1Q6 of. the Criminal Procedure Code, when the 
accused has not been convicted by a court such as is 
referred to in the section, ) 


^ (Muthiah RE v. Emperor? and Mahmudi Sheikh v. E 
Sheskh* followed.) : ; 


(Eee also Cr. R. C. 67 of 1906 to the same effect). 


P. R. Sundara Aiyar and K. S. Ramuswami Sastri for the 
petitioners. 


J. L. Rosarso for the Acting Public Prosecutor for the Crown. 





> Subrahmanya Atyar, J- 
Benson, J. fa S. No. 30 of 1904. 
1906, August 3. 
Purdanashin—Morigage—Eeorbstant interest. 


Where a mortg ge was exscuted by a Purdanashin lady in 
respect of a deoree debt carryinz interest at 6 per cent.,and the mort- 
gage deed provided for interest ut 23 per cent., and irterest at 40 
per cent. on unpaid arrears of interest, 'ogether with interest at 40 
per cent. on the whole after the due date: Held, that the mortgagee 


was rightly given a decree for the pnoeips together- with com- 


ound interest at 6 per cent. e ve : 


T. Ethiraja Mudaliar for appellant. 
P. R. Sundara Ayar for respondent. 








38: e 
Subrahmaniya Aiyar, J. "hi g 
Bénson, J. A. B. No. 162 of 1905. te 
1906, August 3. : l 


Court Fees Act, 8. 17—K8 nuit for redemption, and for genexal fees 

- af mortgagee found to have a right to renew —F Distinct matters’ 

—Covenant to renew kanom pe petually—Clog on equity of 
redemption. 


(1) Where a mortgagor sued to redeem, dnd, if it was fcund 
that the mortgagee had a right to renew the kanom, 
then for the arrvars of rent ahd for the renewal feqs, these 
claims would be ‘distinct matters’ within S. 17 of the 
Court Fees Act and ifthe total of the amount: at which 
the claims were valued exceed 5,000 Rs. an appeal lay to 
the H:gh Court 

(2) A covenant to renew EE E a Kanom, entered into 
at the time of the mortgage, would be a clog on the 
equity of redemption and hence unenforceal le. 

P. R. Sundara Aiyer and C. V. Anantakrishnter for the 

eppel'ant. 

T. R. Ramachandra Atyer and M. E. Sankara Asyer for the 

respondent. 





Moore, J. 
C. R. P. No. 480 of 1905. 
1906, August 3. E 


Sutis Valuation Act—Swit for declaration, defendant was not the 
begotten son —Value of property teat of Court's jurisdiction, 


Where a suit was brought for : decl ration that the defendant 
was not the legitimate son of the plaintiff's husband by a co-wife, 


held, that the valuation for the purposes of jurisdiction depended: 


on the value of sheeproperty which the defendant would be deprived 


of if the declaration was given «nd uot on the value which the. 


plinti puts on the anit 
(Kesava Sanabhaga v. Lakshmsnaragana! followed). 
L. Nurayana Aiyar for the petitioner. 
.P.8. Bicaswamy Asyar for the respondent, 


L LL. R;6HM,193, 


e n 
Boddam, J, J CAL 
> Wallis, J, i ` C. M. A. No. 130 of 1905. 
* 1996, August 13. 


Qisib Procedure Code, S- 810A. —Depost of decree amount and file 
. per cent. of the purchase money— Sale-proclamatsou mentioning 
, Costs; Setting aside sale, 

W here the proclamation of sale mentioned :lso thé costs 
the judgmen -debter should deposit them also under & 810A, 
Ciyil Procedure Code, and cannot hive the sale set as de merely ty 
depositing am unt of the deoree and five per cent. of the purchase 
money. 

2 K. Kuppuswams Aiyar for K. U. Shama Row for the appellant. 
5j «Respondent not represented. 


Boddam, J. E l 
we. o Waltse, Je `- | C. M. S. A. No. 94 of 1909. 
,', 1906, August 14. 


Decree conditionul—Recovery of sum on payment of court-fee— 
V Extenxion of time— Power of court to grant, 

Where a decree provided that the plaintiff might recover a 
certiin sum on paying the Conrt-fees within a certain date, the 
court has juriadictiun to grant extension of time to pay the Cour. fees. 

K. Srinivasa Atsyangar for 8. Srinivasa Atyangar* for 
appellant. 


J. C. Adam for the respondent. 





Boddam, J. 
Wallis, J. B. A. No. 544 of 1904. 
4000, August 15. 

T. P.-A, S. 85 —Parties omitted in Lower Appellate Court- 
Court should not digmiss suit. 

Where parties to a mortgage suit were omitted in the Lower 
Appellate Court, the Court ought not to dismiss the appeal, but 
direct the parties omitted to be added. 


C. V. Ananthakrishnier for P. R. Sundara Atyar for 


e the appellant. 


T. R. Venkaterama Sastri for P. B. Bitaswami Atyar for the 
renpondent. 


Clee | 
" 
oy » 
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Subrahmaniya Aryar, J. $ : 
° Miller, J. S. A. No. 887 of 1998. T 
1906, August 17. 
Civil Procedure Code, Ss. 244, 831—O bstrucison by a Bion: ihs {3 


party to sust, but not party to decree. e ° 


If there was obstruction by a person who was a party to sait but 
nob a party to a decree : Held that the application by the decree- 
holder to remove the obstruction could be "registered as a suif 
under S. 881, Civil Procedure Code, and that S. 244 was no bar. 





T E. Ramachandra Aiyer for the appellant. : 
V. Krishnaswams Aiyer for the respondent. ° 
Benson, J. 
Wallis, J. C. M. A. No. 170 of 1905. 
1906, August 20. ° 


Civil Rules of Practice, Rules 278, 279— Plagnt directed to be 
returned to the proper Court—Vakitl’s fees. 


Where a plaint is directed to be returned to the prope Court, 
such a case is not covered by rules 278 and 279 of the Civil 
Rules of Practice, and in such a case the defendunt is not entitled 
to an ad valorem fee on the original claim as Vakil’s fees, but only 
to & reasonable fee. 

-° B. Sttaram: Rao for the appellant. 

K. Narayana Rao for the respondent. 





Benson, J. 
Wallis, J. fo M. S. A. No. 05 of 1905. 
1906, Augwst 21. 

Decree directing sule on one mortgage, subject to the provisions of 
Ss. 67 and 99 of the Transfer of Property Act~Ea-cutability 
by sale. 

. IË a decre& directed the sale of certain properties under one 
mortg ige subject to the provisions of Ss. 67 and 99 of the Transfer 
of Property Act; H ld, that the decree having directed sale in & 
suit under 8. 67, the Court executing the decree ought to carry out 
the directions and sell,and not refer the decree-holder to anoth:r suit. 


C. V. Anantakrsshna Aiyar for the appell nt. 


G. 8. Ramachandra Atyar for T. E. Ramachandra Asyar for 
the respondent. 





$ 


36 
Benson, J. . x oig dh. "nx ido 
e ? Wallis, J. C. M. 4; No. 182 -of 19055 ^" " 
1906, Awgust 22. 3 sutiy 
Ooth 8 Act, &». 9 to 11— LM it ‘te bound - ih laa oath— 
Strict com) liahce stecessary. ' . 


e Wirrethe defendant offered to be 1 onnd by the oath of the 
plaintiff, if the plaintiff went 10 & certain temple, pnt out a light 
before the: God and iepen'ed certain sontences, and the plaintiff 
went thereand 1epented the rentences bat did nct put out the light 
as tle trustecs said that it was not customary in the temple to do 
£o: Hild that the rutting out of the light was a material portion of 
the agreement, and tlat if it could not be came’ out, the suit 
should be tried on the 1 erits, | 


K. Narcyana Bow for the piini 
K. P. Madhara Row and K. S. Ran aswami Sastey for the 
respondent. 


rs m E BE 
L] 


Subrahmantya Atyar, J. 
Benson, J. L A. No. 289 of 1900. 
1* 6, July 24. i 
Ciril Procedure Code, S. 11— Right to bury in mosque— Right to 
rectie pruyers over dead bodice of as cognizable an 

Civil Courts. 

A suit for declaration T plaintiffs were'entitled-to recite 
prayers in the mosque over tho derd bodies of their relations and 
for un i junction restraining the defendants who claimed an 
exclarive right to do so from preventing their doing so is cogni- 
sable by a Civil Court, for the rizht claimed is an essential and 
enstoinary portion of the ceremony of burial, and the right of burial 
isa well recognised legal right. 


K S. Ramawam Sastri for P. R, Sunda ‘a diyar for “ho ` 
appel'ant 


e .. D. S. Sivaswamt Aíyar for t e respondent, 


LI 
I GERMEN) cien 


eee mn 
€. 
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e 
ubrahmaniye: Aiyar, Js" ae - 2° y 55 E- E 
oA t M iile, J "Uis A. No. 963 of 1908. I 
1908, August 28. | ) : 


Eee Ad, 8 7 2 Natural right of ower of high r la ia that 
surface waler shoul | | flow down to low i*lai.d— Natura! right f 
` owner of lower land to buld. e o 


There is no doubt a natural iight on the part of the owner 
of the higher land that surface wa'er arising on his l.nd or falling 
thereon should'be a lowed by the owner of a lower land to run 
naturally thereto; but the latter also has a right to build upon 
his land and prevent the water o flowing to his laftd. 


P 8. Sicaswami Aiyar for V. Krishnaswamt Aiyar and K. 
Srintvasa Atyangar for the appellant. 


. P. BH. Sundara Asyar for the responde. t. 


' Benson, J. 
- Wallis, J. C. M. P. No. 309 of 1966. 
. 1906; August 28. 
Sanction-—No finding tha! deed was forgi d — Suit settled by oath — 
Sanction should not Le given to prosecute fr forg ry. 

" Where a suit was decided on oath, and thera wis no fin ling 
whether certain documents produced were genuine or not, it 
would be wroag to grant sincion for prosacutnoz a party for 
forgery in respect of the documents, 

K. P. Maithava Row and K. 8. Ramaswami Sastri for the 
petitioner. 


Respondents ‘unrepresented. 
Bónsn,J. | 
‘Wellea, J. S. A. No. 567 of 1904. 
; 1906, September 4. 


Transfer of ‘Property Act, S. LOG = Nolo to quit—Month of: the | 
* — benancy. 

Where a tegant énteród in discit of a C.lendir month 
and the lease provided that rent was'to be paid on the 40th of each 


*588 
month : Held, that a, notice to quit within fifteen days ending with 
the, 3eth of a mqnth was a valid notice to quit. 

eC. V. Anantukrishna Aiyar for P. R. Sundura. Aiyar for tha 
appellant. * ° 


K. Srinivasa Aiyanga* for V. Krishaaswami Asyar and T, V. 
Gopalasimi M udaliar for the, respondent. 


Full Bench, * ° 
The Chief Justice, 
Benson, J. . IS. No. 127 of 1908. 
e Kallis, J. 
“19 6, September 4. J 
Act Vil of 1 70, Court Fees Act, Schedule I, Article I—Mortgage 
—Suib for sale—Nome items ewonsrated—Appeal to make 
them lsable—Slamp duty. 





Where, in a suit for sale on a mortgage, some items were 
declared not liable by the Lower Court, and the mortgagee appealed 
to make them also liable, held that the proper stamp duty was 
upon the v lue of the items it it was lower than the mortgage 
debt, and on the mortgage amount if it was lower than the value 
of the items. 


K. Srinitasa Aiyangar for P R. Sundara Aiyar and K. 8, 
Ramaswami Nastri for the appellant. : 
C. V. Krishnaswams Aiyar for the respondent. 





Full Bench, 
The Chief Justice, 
Benson, J. S. A. No. 112 of 1905. 
Wallis, J. 
1996, September 5. 
Civil Procedure Code, S. 586—Sust for declaration that patta was 


a proper one and for rent—Sutt of a small cause nature, 


Where a suit is brought for a declaration that a patta ten- 
dered by the plaintiff to the defendant was a proper one, and for 
rent, Held that the prayer for declaration was only ancillary to the 
prayer for rcnt, and that the suit was one of & small cause nature 


e and that no seo nd appeal lay. ! . 


T 
T. Subrahmania Aiyar for the appellant. 
P. B. Swaswamt Atyar for the respondent. 


Se, 


RECENT CASES.', US 


gg — RR . 
e . 


. Boddam, J. e ° 7 
Wallis, J. L. P. A. 9 of 1900. : 
1900, August 17. - 


Negotiable’ Instruments Act—“ Udayavar "—5Bearer— Endorsement 
whether good as assignment. 


* Udayavar” does not mean bearer, and a pronot payable 
“9 or_wetCaer@uGurg ” is not a negotiable irstrument payable 
to bearer, 


When a non-negotiable pronote was endorsed with the words 
* As I have received the full amount of the note and interest...... 
the above should be paid. (Signed).” 


Held, that the endorsement was good as ax assignment in 
writing and he was entitled as assignee to recover the debt from 
the maker of the note. 

T. R. Venkatarama Sastri for niek 


T, Ethiraja Mudaliar for respondent. 





Benson, J. f 
Wallis, J. C. M. 8, A. 98 of 1904. 
1906, August 21. 
C. P. 0., 8. 258—Adjustment out of Court—Not certified by decree- 
holder—Subsequent application for execution within 90 days 
after the adjustment—Maintainabtlity of defence of adjustment. 


Where, after the adjustment of a decree, the decree-holder 
applies for exgcujion within ninety days after the adjustment, a 
counter-petition mentioning the factum of adjustment is a sufficient 
compliance with the provisions of S. 258, C. P. C., and no execution 
can issue though satisfaction of the decree has sio heen entered up, 
- T, R. Ramachandra Aiyar for appellant. 


T, V. Seshagivt Atyar for respondent. 





e. ' F 
e 
e Ld 
. 40 
UE Asyar, J. è 
e Miller, J. la S. 226 of 1900. 
1906; September 5. 


Res judicata betucen co-Fefendants. 

(1). The plaintiff sued in the Munsif’s Court to recover 
possession of an item of property. The su't was dismissed on the 
merits. Hoe brought.a suit in the sub-court to recover that and 
three other items. | 

Held, that the claim as regards the one item was barred by the 
rule of res judicata. 

(2). The plaintiffs melcharthdar sued to redeem a land on 
the ground that it belonged to plaintiff, The pla:ntiff and the rival 
claimant (the present defendant) were co-defendants in that suit. 
Each claimed the property as his and actively contested the suit 
against the other. Plaintiffs’ title was found against them. Then 
the plaintiffs sued to redeem the same land on the same allegations, 


Held, that the principle of res judicata between co- -defendants 
applied, and. that the claim was barred. 

J. L. Rosario, K. P. Govinda Menon, and B. Govindan Nam- 
biar for appellant. 

V. Krishnaswami Aiyar, P. R. Sundara Aiyar and C.°V. 
Anantakrishna Atyar for respondent, 





4 r 


Benson, J. ` . i 4 
Wallis, J. ^ ? Cr. E, C. 264 to 266 of 1906. 
1906, September 10. 

Criminal Procedure Code, S. 476—Order to prosecute in respect of 
contradictory statements—Order only by one of. the courts before 
which statements were made—Case dischas ged on the ground, 
that both courts did not order—Subsequent order by the other 
court—Power to direct further Inquiry. 


A sanction to prosecute for perjury was given in respect of con- 
tradictory statements before two courts, an d one of the court/s order 
prosecution under S. 476, Cr, P. C. The case was discharged on the 
ground that the other court did not direct prosecution. Afterwards 
the other court also directed prosecution, 


41 e 
Held, that the District Magistrate had jurisdiction to set aside 
the order of discharge and to direct further inquiry. , = 


© K, S. Ramaswami Bastri for L. A. Govindaraghava yer *for 
petitioner. The Public Prosecutor for responglent i i 





Subrahmanya Iyer, J 
Miller, J. } A. BS. 175 of 1903. 
1906, September 15. 


Mortgage—Improvements effected by simple mortgagee as purchaser 
of equity of redemption —S'ubsequent mortgagee. i 
Where asimple mortgagee brings a suit on his mortgage with- 

out joining a puisne mortgagee as a party and buys the equity 

of redemption and takes possession and effects improvements, 


Held, that the puisne mortgagee was not bound to pay him the 
value of the improvements on seeking to redeenf him. 


[I. L. R., 20 M. 120] followed. 


K. P. Madhava Row and K. S. Bamaswame Kastra for 
Appellant. 


Dr. Swaminathan for respondent, 





Benson, J. 
Wallis, J. . Or, R. C, 248 of 1900. 
1906, Septemebr 17. 
Criminal Procedure Code S. 195—Sanetion to prosecute—Forgery 
— Civil suit about the document pending. l 


' Where a civil suit in which the genuineness of a documentis in 
question is ponding, in respect of those people who are charged with 
forging the deed who are also parties to the suit, no prosecution 
for forgery 18 Sastainable without the sanction of the court; in 
respect of the others who are not parties, it isnot advisable to 
prosecute them while the civil proceedings are pending and so the 
criminal proceedings should be stayed, 


Pd 


. DL. A. Govindaraghava Iyer for the petitioner. The Publice 


Prosecutor for the respondent. 


[ccm 
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Benson, J. 
e . ° Wallis, d. } Cr. A. 243 of 1906. 
e 1906, September 20. A 


a LP GiB, B42 Amén directed to arrest judgment- debtor. —Ar- 
mn on holiday— Authority of Ameento keep him in confine- 
- ment in the Ameen’s house or elsewhere, 


Where an Ameen is directed to arrest a judgmenf-debtor, and 
the judgment-debtor is arrested on a holiday, the Ameen is not 
bound to produce the judgnfent-debtor before the court forthwith, 
but can ‘keep him i m confinementin his own house or elsewhere and 
produce him before the court on the next court day. 


The Public Prosecutor for the appellant. 


K. N. Aiya for the omplainant, | i 
P. DB. Swaswame Iyer and P. R. Sundara Iyer, for the 
accused, : 
M i 
Benson, J. 
Wallis, J. C. M. S. A. 15 of 1905. 
1906, September 20. 


Limitation Act, art, 179— Application to receive batta—Application 
to take a step in ard of execution. 


An application to receive batta is one to take a step in aid of 
execution. 


Joseph Satya Nadar for appellant, 
C. Venkata Subbaramiah for respondent. 





Subrahmanya Aiyar, J. 
Miller, J. C. M. P. No. 148 of 1906, 
1906, September 24. 
* Criminal Procedure Code, B. 195. EE > 


Where sanction is granted or refused byethe Second Class 
Magistrate and on appeal it is refused or granted by the District 


4 e 

Magistrate, the aggrieved party should apppal to the Sessions 

Judge and cannot move the High Court, : "1 
B. Sitarama Row for petitioner. E 


e 
K. P. Madhava Row and K. S. Ramgswami Sastri for res- 
pondent. e > : 
Benson, J. UU s 
Wallis, J. fs A. No. 897 of 1904. 
1906, September 295. ` 


Penstons Act, S. 12. 

A lease of an inam, even if thó inam is in respect pf land 
revenue only, will not be an alienation of a pengion within the 
meaning of S. 12 of the Pensions Act. Meaning of ‘ pension’ con- 
sidered. l . 

T. V. Seshagirs Aiyar for appellant, , 

K. S. Ramaswami Bastri for L. A. Govindaraghava Atyar for 


respondent, . 


e 


Full Bench, 
The Chief Justice, 
Benson, J. L. P. A. No. 38 of 1904. 
Wallis, J. 
1906, September 28. 
Negotiable instruments—Payment to one other than person named 
1n the note—Sustanability of plea. 

In a suit on a promissory note by the promisee named therein, 
the plea of payment to the person alleged to be the real owner is 
not available according to the provisions of the Negotiable Instru- 
ments Act. 

T. Subrahmantya Atyar for appellant. 

C. Venkatasubbaramtah for respondent. 





. The Chief Justice, 


Wallis, 
1906, September 28. 
C. P, C., B.295—'Hateable, meaning of —Decres against A and C 
for certain sum and against A, B and C for another sum— Kum 
got by decree holder as rateable distribution by attaching 
decree in favour of A and C—Reduction of amount due from B. 


Where a person got a decree against A and O for a certain 
gu, and against A, B, and C for another sum, and the decree 


to M. A. 54 of 1904. 


dis (dh. 


-l 


d "holder received a certain sqm on rateable distribution by attaching 

a dgcroo i in favour of A and C, such receipt will not redace protanto 

the amountedue from B under the portion of the decree neem 

hi and A and C to pay a certain sum, eae doxes 
T. Navasimha Iyengar for appellant, 


K. Srinivasa Iyengar for respondent. 


$ - 
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Subrahmanya Iyer, J. - - | | 
. Walhe, J. te 4. 1247 of 1905, 
1906, October 6. — 


Patta— Water-taz — Liability to pay. . 


Where the tenant applies for water to the Government and 
raises web crops on land which was originally dry, and the land- 
lord is awarded a'share of the wet ops, the landlord should bear 
half of the water-tax, as the person who takes a benefit must also 
bear the attendant burden. 


V. Ramasam tor appellant. 
K. P. Madhava Bow and K.$. Bamaswams Bastri for respon- 
dent. : "E 


RECENT CASES.' 


Miller, J. ` o .. 
i Wallis, J, S. A. No. 1447, and 1448 ef 1905. : 
1906 October 12, e? 


Rent Recovery Act (Madras Act VIII of 1865) S. 11—Tenant’e im- 
provements—Right to levy eætra vates by reason of custom. 
Where a tenant cultivates a tope by means of improvements 

effected after Act VIII of 1805 came into force, ib is illegal to 


impose an extra rent in respect of such improvements ‘on the 
ground that it was customary in the Zemindari to charge extra rent 


T. Subramanya Iyer for appellant. 


T. Rangachariar for respondent. 





Wallis, J, S. A, No. 776 of 1905. 
1906 October, 22, d 


Madras Rent Recovery Act, S. 11—1Lower vates. allowed by Zamin- 
dar—Stuccessor’s right to enhance. 


Miller, J. } : 


Where lower rates aré allowed by one Zamindar a succeeding 
Zamindar is not.bound by them, unless the tenant shows that the 
levy of lower rates was under the circumstances stated in the last 
para of S. 11 of the Madras Rent Recovery Aot. 

| P. V. Hamachandrarajw for appellant, 


K. C. Desikachariar for respondent. 





Benson, J. . | 
Walis, J. IZ P. A. No. 37 of 1906. 


^ 1906 October, 24. 
Cr. P. C. 8. 105 Grant. or refusal of sanctton—Jurisdiction of 
appellate Court to remand for further inquiry. 
Where one Court grants or refuses sanction, the appellate 
court should either revoke sanction given, or give sanction refused; 
it has no jurisdiction to remand the case for farther inquiry.. 
A. Read and Tirumalat Pillai for appellant, 
P. R. Sundra Iyer for respondent. 





46 
Benson, di » r g : í l s d: 
+ Wallis, J. L. P. A, 85 of 1906. ° 
1905 Oetolor. 20. "T 


C. P. C. B»580 —BSuitefor declaration and up kdie Wille 
drawal of relief as regards dectaration— Nature of suit not 

E * chünged, > | 
Where’ plaintiff sues for declaration and for, consequential 
relief; and-the prayer for declaration is withdiiawn pending the 


snit, the suit does not become a suit of a ERE GBuse nature and a fw 
.second appeal .lies.: : 


| P; K. Stndarachariar for appellant, 





Miller J. 1 ' | 7 
r C, R. P. No, 286 of 1905. 
1906 October, 30. i 
C. P. C., B. 244—Trespasser cutting and carrying away the crops 
pending attachment—Suit did damages by attaching y dod 
holder, maintainability of. : i 


f* 


No suit lies at the instance of an attaching dsérosholder i for 
damages against trespasser who cut and carried. away the crops 


pending attachment. The matter should be inquired into in the 
execution department. | i 


C. V. Anantakrishna Tee for petitioner, 





V. C, Desikachariar for respondent, eae 
Benson, J. d MP 
Wallis, J. IE M. 8. A, 2 of ie 

1906 October, 81: o. i 


C. P. C., B. 244—0bjection by legal represe&iasive of party. | 


An objection by the legal representative. of a mente ei 


that the property attached was his own should be cee of 
under 8. 244, C. P. C. Pus 


T. R. Venkatrüma Bastri for appellant. ra OP E 


K. Subrahmanya Sastri for respondenty - 





en D ——— — 
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The Chief Justice, — ^ : 
Subrahsnaniya Iyer, J. O. S. A. 10 of 1905. 
1906, November 8, . 


TVill—.No ewecutor appointed—Persons directed to cnjoy certae 
stems—No probate given. . > 


Where a will dogs not appoint executors, but directs *certain 
persons to enjoy certain properties, they are not entitled to probate. 


P. 8. Bivaswame Iyer and S. Srinivasa Tyer for appellant. 


P. R. Sundara Iyer and K. 8. Bamaswami Sasiri fox respon- 
dent. : 





The Chief Justice, : 
Maller, J. ts A. No. 1370 of 1904. 
1906, November 12. l j 


Criminal Procedure Code, S.817—Suit agains assignee of certi- 
fied purchaser. 


A suit against an assignee of the certified purchaser is not 
barred by S. 317 C. P. C. 


T, V. Seshagiri Iyer, for appellant. 
. K. R. Krishnasawami Iyengar for respondent. 





= 4 — O 


A. B. Nos. 101 to 10, 170 to 172, 


and 200 of 1904. 


Subramanya Iyer, J. 
Benson, J. 
1906, November 18. 


Land Acquisition Act, Ss. 9, 11, 18, 80—JNotéce-to Zammdar and 
tenants mentioning only the amount awarded to each—Reference 
under S. 80, on Zamindar objecting to the total amount as 
well as ta the apportionment. 


. Where the Collector gave notices to, the Zemindar and the 
tenants mentioning only the amounts awarded to each, and the 
Zemindar objected to the total amount as well-as to the apportion- 
ment, and the Collector made a reference under 5. 80 of the land 
Acquisition Act, held that the Collector ought to have given 
notice in respect, of the total amount as well as the apportionment 
and that the reference ought to have been under 8s. 18 and 86 o 
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the Act. The próceedings before the District Judge were set aside 
and the Collectpr was directed to act according. to law." The High 
Court direct8d further that the costs should be paid by the Collec- 
tor. f 7 


e MES ae T WS ue 
P. R. Sundara Iyer and C. V. Anantakréshna Tyer for the 
ppelldnts. Tow 
The Governmen; Pleader, for the respondent. ° 





Miller, J. l 
. : C. R. P. No. 175 of 1906. 
. 1906, Noveyber 18. 


Civil Revision Petition, Memorandum of objections can be filed 
*n—Hs3gh Court can interfere without application. 


(1) A memorandum of objections can be filed in a civil 
revision petition. 

(2) The High’ Court can interfere without there being any 
application by a party. i 

K. Ramachandra Iyer for appellant. 

P. B. Sivaswami Iyer, for 1st respondent. 


K. B. Ramaswami Bastri, for 2nd respondent. 





The Chief Justtce. 
Miller, J. } C. M. S. A. No. 99 of 1905. 
1906, November 14, 

Act IX of 1887—Swit for contribution by one -co-sharer tn respect 

of improvements effected—Suit cognisable by Small Cause Court 

—Valus of claim determines whether suit is of Small Cause 

nature—C, P. C. S. 586. : 

(1) A suit for contribution by one co-sharer in respect of 
improvements effected under an oral contract is cog- 
nisable by the Small Cause Court. ° 

(2) To determine whether a suit is of a Small Cause nature 
under S. 580 C. P. C., reference must be made to the 
value of the claim and not to the amount of the decree. 

K. 5. Menon for appellants, EM S . 

K. Narayana Row for respondent. ` ^ 
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Subramanya Aryer, J. i : 2 
Benson, J. A, 8. No, 42 of 1904, ° 
1906, November 15. 


Tindu ap Coat cener relinquishing rights în point famdy | 


properties without any consideration. ° g 


Where a Hindu father executed a deed relinquishing his 
interests in joint family property in favour of his son, and asked 
the uncle of the son to be guardian and discharge debts and hand 
over to the property to the son when he became a major, held that 
the deed was not a power of attorney, and that,a member of a 
joint Hindu family could validly relinquish his rights without any 
consideration for his relinquishment. The provision as regards his 
taking a trifle which is required by Hindu law is only of-evidentiary 
value, and is for the purpose of making guch renunciation easy of 
proof, 


[Appa Pillai v. Ranga Pai! distinguished. 

Periasams v. Periasamt*® followed, 

Rai Bishen Chand v. Mussuwmut Asmaida Naer? followed]. 
K. S. Hamaswams Sastre for appellant. 


C. R. Thiruvenkatachariar for respondent. 





The Chief Justice. on | 
- Miller J. Ic M. A. 8 of 1906, 
1906 November Loth - 
Limttation—Questton of limitation to be decided ae on frame oF 
plaint before evidence gone into. i 
‘ Where a suit was brought for damages for breach of contract 
in writing’ registered, the article applicable is article 116; though 
if the contract ig vęid the article wi!l not be applicable, yet the 
court must have reference before evidence i is gone into to the case 
‘as pub forward in the plaint. - 
T. R. Ramachandra Tyer, for appellant. 
C.-V. Anantakrisina Iyer for respondent. 


e 
———s 


L Ii. L.R, 6M7 ^ 2, BLA 16. ` 
3. l1L. A 104 . 


: .. B0 


Subramanya Iyes J. * oj 
¢ Benson J. A. S. 127 of 1908. , 
1900, Noramber 15th. 


C P.C., S. 276—Attachment by one creditor—Mortgage by Judge 
mont-debtor pendipg attachment—Mortgagee paying off the 
decree-hólder— Eight of subsequent attaching decree-holder to 

: impeach mortgage. 
_ Where one decge-holder attaches certain properties of the 
judgment-debtor, and there isa mortgage of the attached pro- 
perties by the judgment debtor, the mortgagee paying off the 
amount due to the attaching decree-holder, a subsequent attaching 
decree-holder cfnnot say that his claim is a claim enforceable under 
the prior attachment and impeach the mertgage on that ground, 

(Sorabje v. Govind * distinguished). 

P. R. Sundara Iyer &nd K. S. Ramaswami Sastre for appel- 
lant. 
L. A. Govindaraghava Iyer and N. Rejagopalachriar for 
respondent. 





The Chref Justice 
Miller, J. C. M. A, 22 of 1900. 
1906, November 15. 


C. P. C. B. 3756—Agreement that plati and hts brother stranger 
to suit should sell land to defeydant—Suit to be dismissed on 
default — Effect of agreement, 

In a suit for injunction jn regard to some immoveable property 
there was an agreement between the parties to the effect that the 
plaintif and his brother who was not.a .parby to -the-suit, should 
sell the properties to the defendant within a week, that:the defen- 
dant should deposit the sale price into’Court within the same time 
that if the plaintiff failed to perform his part of the agreement, 
the suit should be dismissed, and that if the defendant failed to 
carry out his part of the agreement, the suit should be decteed. 
The defendant carried out his part of the agreement but the plain- 
tiff failed to execute a sale deed on the ground that the plaintiff's 
brother refused to join him in executing the sale deed. The Lower 
Appellate Court held that the refusal of the plainiiff's brother was 
2 subsequent impossibility within the meaningof S. 56 of the Con- 
tract Act, and that &he.agreement should be reliéved against. 


1, I, L, R. 16 B, 91. 
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Held—That there was no subsequent impossibility, and that « 
the agreement was enforceable and should be Spo e The suij 


„was accordingly dismissed. ; 
E. A. Govindaraghava Iyer for appe]lant. j 


F. R Venkatrama Sasiri for respondent." i 





The Chief Justice, 
Miller, J. fo M. P. 639 of 1906. ? 

1906, November 16. 
Q. P. C. Ss. 176, 180, 225 B—Judgment debtor walking ini die 

house on Amin producing his warrant. . ° 

Where on the Amin producing his warrant of arrest, the 
judgment debtor walked into the house, it was held that sanction 
ought not to have been granted for prosecution under S. '173, S. 
186, or S. 225 B. I. P. C., as his act was not an offence under any 
of ms sections. . 


C. V. Anantakrishna Iyer for petitioner. : 





Subrahmanya Iyer J. 


Benson J. C. M. A. No. 21 of 1900. 
1906, November 10. 


Guardian and Wards Act—Maternal uncle preferred to atep-mother. 
A maternal uncle is preferable as guardian to a step-mother. 
Dr. S. Swaminadhan for appellant. 

L. A. Govindaraghava Iyer, for respondent. 


The Chief Justice, 


Miller, J. ts A. No, 589 of 1904, 
1920, November 16. : 


Limitation Act, Art 28—Malicious prosecution, suit for—TLermina- 
tion of Criminal proceedings—No discharge or acquittal. 
There was a suit for malicious prosecution. The defendant 

had ‘brought a complaint of mischief, house-trespass, assault, and 

‘rioting against the plaintiff and 5 others in November 1897. The 

magistrate had issued a warrant against the plaintiff, but plaintiff? 

not being found within the time mentioned in the warrant, no 
further steps were taken as regards him, the magistrate framed 
« charges against two of the persons complained against, and noted 

in his diary that the other accused were discharged under S. 253, 

Cr, P. C. This was on 80th November 1897. He proceeded 

against the other two on a charge of house trespass and acquitted 

them on 17-12-97. In the judgment he mentioned that having 
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° oñ the 30th November 1897 come to the conclusion that the other 
accused and Swami Naiok (the plaintiff in the case) had nothing 
"to do with the matter he discharged the accused in the case. In 
the Judgment pronounced on 17-12-98 he said that the complaint 
was wholly false and vexatious and pronounced that Swamj Naick 
had nothing to do with the matter. 

* It was contended for the defence that the suit was either 
barred or in the alternative premature; that as there was no formal 
order of either discharge or acquittal of the plaintiff the other 5 
only having been treated as f'the accused” in the judgment, the 
prosacution was still pending and that, therefore, the suit was pre- 
mature and that fh case the court be of opinion that he had been 
discharged, it was on 80th November 97 at the latest and the snit 
having been brought on 16—12—98 was barred by Art. 23 of the 
Limitation Act. . ] 

Held ;—That the suit was not premature, the Court having 
pronounced the plaintiff’s innocence on 17-12-97, even though 
there has been no formal order of discharge or acquittal. 

Also :—That Limitation began to run only from the date of 
final Judgment in the case 4. e., 17-12-98. l 7 

T. B. Ramachandra Atyar and S, Srinivasaingar for appel- 


lant. 
K. Srinivasayangar for respondents, 


Benson, J. 
Wallies, J. D M. A. No. 140 of 1905. 


Suit valuation Act—Jurisdiction in Mortgage suits—Value of the 
subject matter in dispute—“ Land or charge" —Madras Civil 
Courts Act, S. 14. 

The suit was to redeem @ mortgage for Ha. 5,000. The plaintiff 
alleged that the amount due to the mortgagee was Rs. 800, odd- 
5 times the kist on the land amounted to Re’ 980 odd. Trke 

. District Judge was of opinion that he had no jurisdiction to hear 
the case and that the plaint should be presented in the Munsif’s 

Court, whether the subject-matter was taken to be the land or the 

charge thereon vtz., Rs. 800. 

" Held:—That the District Judge was right. 


R. Subrahmanya Aiyar for appellant. . 
K. Srinivasaingar and S. Srinsvasa Atyar for respondent, 


. NOTES OF RECENT CASES. 


e Benson, J. ° 
Miller, J? | .. S. A. 545 and MU DAE] *., 
roth. December, 1995. l P 


Evidence Act S. 116—" During the continuance of the ten- 
ancy"—Ladigrd and Tenant —Estoppel —1. venant bound tó surrender 
fossession— Covenant tn deed. 7 : d MEME 

Even after the expiry of the period of lease, the tenant cannot 
deny thetitle of the landlord, without first surrendering possession. 


If a person covenants himself to surrender possession to an- 
other at the expiry of a term, he is bound to do so irrespective of the 
letting to him, provided the bond is true and the covenant support- 
ed by consideration. ° 


V. Krishnaswamt Atyar for appellant. 


T. Natesatyar for respondent. 


Benson, J. 
Wallis, J. | .. I.P.A. 40 of 1906. 


19th December, 1906. 
Revision—Small Causes—S. 25 Act IX of 1887—Questrons 
of fact. 


As a matter of practice, the High Court ought not to interfere 
with a decree of the Courts of Small Causes, because the decision 
on a question of fact in the case is erroneous in the opi1ion of the 
High Court. 


A. Balasubrahmants Iyer for appellant. 
John Adam for respondent. 
. Sub anya Aiyar, J. 
Wallis, J. Aiyar, J i. . S.A. 661 of 1904. 
19th December, rgof. 
Right of sust--Benamidar—Art. 149, Limitation Act—Purcha- 
ses from Government. | 

The plaintiff brought a suit for recovery of lands, claiming | 
title in himself as purchaser from Government. 'The.plea was 
that he was a mere name-lender for another and wás therefore not 
enitled to bring the suit and that the suit was barred by adverse 


T š 


possession for over. twelve years. The purchase was made within 
I2 yepts beforé suit. The lower, Courts found that the plaintiff 
was only a begamidar and that the suit was barred. 

Held in second appeal:—A mere name-lender (benamidar) 
canpot*ifistitute a suit for possession of immovable property. 
Art. 149 of the Limitation Act applies only to suit brought by or 
on behalf of the Secr&tary of State and the sixty years" limitation 
does not enure to the benefit of a purchaser from Government. 


AA. |Ù Balasubrahmanya Atyar for appellant.. 
V. Krishnastamt Atyarand S. Srintvasa Atya for respondents.) 
The Government Pleader (E. B. Powell) for rst respondent. 
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AGES OF THE GOVERNOR-GENERAL IN GOUNGIL. 


. Act No. 1 of 1906. . 
Tho Indan Ta: ff (Amend nents Aqt, 1908. 
Received the assent of the Governor-General on the 26th Jamucry 1906. 


4n Act further to amend the Indian Tariff Act, 1894. 


Wuerxnas it is expedient further to amend the Indian Tariff 
Act, 1894; It is hereby enacted as follows :— 

1. (1) This Act may be called , the 

Short title andcommen- Jndian Tariff (Amendméat) Act, 1906; 


oomont 





ani 
(2: It shall come into force on the twenty-sixth day of 
February 1906. 
9. In No. 1 of Schedule III of the 
Ue TU aie Indian Tariff Act, 1894, as amended by the 
Indian Tariff Act (1894) Amendment Act, 


1896. 
(a) “Rs. 10" shall be substituted for “Rs. 6” in the fourth 


column as the rate of duty to be levied and collec- 
ted per imperial Gallon or six quart bottles of “ Li- 
quours, ” and 

(b) for the following, namely :— 





No, iNames of Articles. Per Rate of Duty. 











used in a pro  quari bottles of the nnd the duty to be inoreased or 
portion of twen-| strength of London| reduced in proportion as the 
ty percent,and| proof. strength of the spirit exceeds or is 
upward e less than London proof, 


* k 


Spirit, perfumed | Imperial Gallon or siz) 8 O 

in wood or i| quart bottles. 

bottles. 
e 
Spirit, other sort:| Imperial Gallon or six 6 0 i 
quart bottles of the and the duty to be increased or re- 
. strength of London duced in proportion as the strength 
proof. of the spirit exceeds or is less than 
Aot London proof. 


2 * * $ 
RS. A. 
dos Spirit when so|Imperial Gallon or sis| 6 O 
Y 




















; i : 7 
" .* 
2 ACT KO. 1 or 1908. 
there shall be substituted the following, namely :— ° 
e e n NS 
No. eme o? Articles. Per Rate of Duty. e. 
ee e 
Li © 5 . * * ° 
e ER. A. 


Spirit when so| Imperial Gallon orsix| 7 0 
used in a pro-' quart “bottles of the| and the ¢ uty to de igcressod or 
portion oftwen4 strength of London| yeduced m pro ortion as the 


ty percent and| proof. strength of the spirit exceeds or ig 
upwards. less than London proof. 
e RS. A. 


* į Spirit, perfumed, Imperial Ga'lon or six! 11 0 
in wood fr i quart bottles. 
b atties. 


* |Rpirit, other sorts: Imperial Ga'lon or six! 7 0 


quart bottles of the; and the duty to be increased or 

atiemgih of Londun| reduced in proportion as the 

proof. strength of the spirit exoeeds or 
is less than London proof. 


———————————————————. 


Act No. II of 1906. 
The Sindh Inc~mbe_ed Fstates (Amendment) Aot, 1906. 
Received the assent of the Governor-General on the 20th February 1908, 
An Act to amend the Sindh Incumbered Estates Act, 1896. 


Whereas it is expedient to amend the Sindh Incumbered 
Estates Act, XX of 1890 ; It is hereby enacted as follows :— 


l. This Act may be called the Sindh 
Fstates (Amendment) Act, XX of 1896. 


dJsáendmentefdepx 2. In section 2 of the Sindh Incumber- 
e ent r e 
1836, . Section 2. ` ed Estates Act, 1£96, there shall be substi. 


tuted.— e e 


Short title 


a. In c'anze (2), for the words “and io whom, or to wHose 
ancestor a ranad has been, or hereinafter muy be, grant- 
ed confirming such continuance’ the words “as a jagir,” 
and 


b. In clause (3', for the words “ commencement of this Act” 
the words and figure “making of amapplication under 
section 8 by or in respect of or on behalf of such 

‘ person.” 


*e 


ACT No. rt or 1906. : 


9. Section 5 of the said Act shall bo 
Amendment of Beo. 5. 


inserted thereafter, namely :— : 


“(2) Every direction given un er Sub-gection’ (1) shall be 
deemed to afford protectiou to sure'ies of the debtor'as well as to 
the debtor h.mself, unless .n any case a surety has, by his bond, 
expressly agcepted liability thereuudor in the event of un order 
be ng made in respect of the debtor’s property under section 7, 
sub-section 12), clause (c).” 


AuundcdntsP E08 4. After clause (2) of section 9 of» tho 
n un . dH. . 
iid said Act the following shall be inserted, 


namely :— 


“ (2a) Clauses ] and 2 shill be deemed to afford protection to 
sureties of the debtor as well as to the debtor h inself, un ess in 
any case a surety has, by his bond, expressly accepted liability 
thereunder in the event of an order being made in respect ot the 
debtor's property under section 7, sub-section (2), clause (c)." 


Amendmont of Sec. 10. 5. In section 10 of the said Act.— 


a. for the wo ds “and profits” in both pl ces where they 
occur, the words “ profits and other sums" shall b: sub- 
. stituted, and 


b. after the word “Government” the words “inc uding the 
power conferred by section i76 of the Bombay Land- 
Revenue Code. Bom. Act V of 1579," shall be inse ted. 


6. (a) Section 22 of the said Act shall 


f Seo. 22, 
Amendment 0 be renumbered 22 (i ): 


(b) The words' dated within the three years immediately 
preceding thee cemmencement of the m.nagement" in the said 
section 22 (1), are hereby repeuled. 

(c) After the said section 22 (I) the tollow ng shall be 


inserted, namely :— 


° “(2 Whenever the manager sets aside or cancels a lease 
under sub-section (1), he shall, by written order, awarl to the 
lessee such compe? sation, if any, as may appe:r to the man ‘ger to 
be equitable in the circumstances, and subject to the provisions of 


renumbered 5 (1), and the following shall bes 


P Acv wo, m of 1906. 


Ohapter VI, no compensation i in excess of the amount so awarded, 
* shh be recoverable by tbe lessee in a Civil Court or ares 


»«* (98) Any compensation awarded by the manager under sula 
e section (2) shall be deerfied to be a debt mentioned in section 8, and 
shall rank in ‘priority to all other debts and liabilities other than 
debts or liabilities due or incurred to Government. 


(4) If any lessee whose lease has leen so set aside or can- 
celled, refuses or neglects to give up possession when required to do 
so by the manager, the manager may, without resorting to a Civil 
Court, enter upon the property and summarily evict there from the 
said lessee and ‘any other person oe ructing or resisting on his 


behalf.” 

— 7. The Sindh Incumbered Estates Act, 
e . . 
P XX of 1881, and Sindh Incuu.bered Estates ° 
Aot, XI of 1896, aye hereby repealed. 





Act No. III of 1906. 
The Indian Coinage Act, 1906. 
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Tar ScarpuLe—Acts Rep: aled, 





An Act to consslidile and amind the law relating to Coinage 
and the Mint. j 


WuxzEAs it is expedient to consolidate and amend the law 
relating to Coinage and the Mint; It is hereby enacted us followg; 


Preliminary. 
Short title and extent . E (1) This Act may be called the 
Indian Coinage Act, 19.6; and 


"6 * ACT- BOs. 11 OF: 1906, 


(2) It extetlds to tbe whole of British India, inclurive of 
Britişh-Bal ouium the Sonthal Parg was and the Pargang of Spiti. 


-° 2. [In this Act, unless there is anythinge 
Definitions. * n repugnant in the subject or Sonic 


fa) “ deface”, with its gfammatical variations and cognate 
expressions, includes clipping, filing, stampi:g, or such other 
alteration of the surface or shape of a coin as is readily distinguish- 
able from the effects of reasonable wear; 


(bi “the Mint” includés the Mints now existing and any 
which may her eafter be established ; 

(c) “ prescribed" includes prescribed by a rule made under 
this Act ; 

(d) ‘‘remedy™* meaifs variation from the standard weight 
and finenevs ; and 


(e) “standard weight" means the weight prescribed for 


, any coin. 


3. The Governor-General in Council 
Power to establish and i : " 
abolish inte: may, by notification in the Gazette of 
India,— 
(a) establish a Mint at any place at which a Mint does not 
for the time being exist; and ` 


(b) abolish any Mint, whether now existing or hereafter 


established. 
Bilver Coinage. . 


4. The lollowing silver coins only shall be coined at the Mint 
for issue under the authority of the Gover- 


Silver coins. 
nor-General in Council, namely:— 


(a) a rupee to be called the Government rupee; å 
(b). a half-rupoe,or eight anna piece ; 

(c) a quarter-rupee, or four-ànna piece; and 
(d) an eighth af a rupe, or twa-anna piece. 


e 0, (1) The standard weight of the Government rupee shall be, 


" " as one hundred and eighty grains Troy, and 
inen EL EET standard fineness shal? be as follows, 
namely, eleven-twelftha, or one handred and 


AUT NO, i o» 1906. : du 


sixty-five grains of-fine silver, and-one-twelfth, or fifteen grains of 
alloy. e 
(2) The other silver coins shall ^ of properuouste weight 


and of the same fineness: 


Provided that, in the meas of silver coins, a remedy shill 


be allowed of an amount not exceeding the following, namely:— 
e i . 





Remedy in weight. Remedy in finenoss. 
Bud). Ae se Ge a Se ee i 
Aal rupee we ) | Five-thcusandths — ... pe eons ° 
Quarter-rapce ... — ... - | Seven thousundths — .. 1 
Eighth of a upee — — — .. | ‘Ten-thonasndths © .. | $ Three-thonsandths, 





Nickel Cotnage. 


6. The following nickel coin only shall be coined at the Mint 
for issue under the authority of the Govern- 
Nickel coin. , TET 
or-Getigral in Codncil, namely : 
a one-anna piece. 
7. The standard weight of the one- 


anna piece shall be sixty grains Troy : 


1 


Standard weight. 


Provided that, in the making of nickel coin, a remedy shall be 
allowed of an amount not exceeding one-fortieth in weight. 
Bronze Cointige. 
8. The following bronze coins only shall ke coined at the 
ee Mint for issue under the anthority of the 
Bronze ‘coins, . : 
Governor-General in Council, namely :— 
(a) a pice, or quarter-anna ; 
(b) a half-pice, or ohe-eighth of an anna; and 
(c) a pie, being one-third of a pice, or one-twelfth of an 
A anna. 
9. (i) The standard weight of the pice 


Standard weight and Shall be seventy-five grains Troy, and the 


composition. 
other bronze coins shall be of proportionate 


weight. e 
(9) Bronze coins shall be coined from a mixed metal consist- 
ing of copper, tia and zinc: 
Provided that, in the making of tronze coins, a r(medy shall 
be allowed of an amount not exceeding one-fortieth in weight. 


e 
d 


" : e e. 
e e s 
$ ACT NO, n1 or 1900. 
a e. 
. Dimensions and Designa of Coins. ° 
e e e. 


Power to direct coining 10. (1) The Governor-General in Coun- 


and to presoiie dimen- çil may, by notification in the Gazette of 
* sions und iii s S ads ve 


° (a) direct the coining and issuing of all coins referred to in 
sections 4, 6 and 8, and e 2s 


(b) determine the dimensions of, and designs for, such coins. 


(> Until the Governor-General in Counc.] otherwise deter- 
mines by no itiea'ion un er sub section (1), the dimensions and 
designs tthe silver coins coined under this Act shall be those 
prescribed fcr the like silver coins under the Indi.n Coinage Act, 
XXIII of 1879, at the time «f the commencement of this Act. 


Legal Tender. 


11. God cons, whether coined at His Majesty's Royal Mint 
in England or at any Mint established in 
pursuance of a proclamation of His Majesty 
as a branch of His Majesty's Royal Mint, shall be a legal Lender in 
payment or on account at the rate of fifteen rupees for one sovere- 


ign : 


Gold coins a legal tender. 


Provided that auch ccins have not been called in by any Pro- 
clamuticn made in pursuance of the Coinage Act, 1870, (83 and 34 
Viet C. 10) or have not lost weight so as to be of less weight than 
that lor the time being prescribed for like coins by ‘or under the 
said Statute as the least current weight. 


s 12. (1) Therupee and half-rupee shall 
Silver coin when a legal . 
tender. be a legal tender in payment or on account: 
° o , 
Provided that the coin — è 
(a) has not lost in weight so as to be more than two per cent, 
below standard weigh, and 


e (bj has not been defaced. 


(2) The quarter-rupee nnd cighth of a rupee shall be a legal 
tender in payment or on account for any sum Lot exceeding one 


rupee. 


eur e. e E T 
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Prowided that the coin— À : f 


(a) has not lostin weight so as tc be more than such percent- 
ago below standard weight as may be D ii ag the limit of 
reasonable wear, and . 


(b) has not been defaced. NUM ou 
13, The nickel coin specified in S. 6 shall be a legal tender 
In payment or on account for any sum not 


Nickel coin when a le à ] 
a es gu exceeding one rupee at the rate of sixteen 


for a rupee. . . 
14. The bronze coins specified in section 8 shall be a legal 
tenderiu payment or on account for, any 
Nu ecoin whenalegal c. not exceeding one rupee at the following 
rates, respectively; namely :— 


(a) the pice at the rate of sixty-four for a rupee, or four for 
an anna ; 


(b) the half-pice at the rate of one hundred and twenty- 
eight for a rupee, or eight for an anna; and 


(c) the pie at the rate of one hundred and ninety-two for a 
rupee, or twelve for an anna. 
015. (1) (a) All silver coin of the weight and standard speci- 
fied in Acts No. XVII of 1835, No. XXT of 
Doi made under fo 1838, No. XII of 1862 and the Indian Coin- 
age Act, 1870, (XXIII of 1870) and 


(b) all copper coin of the weight specified in Acts No. XXI 
of 1885, No. XXII of 1844, No. XIII of 1862 and tho Indian 
Coinage Act, 1870, 

which may have been issued sinoe the passing of those Aots 
respectively, amd edeclared by those Aots respectively to be a legal 
tender, shall, notwithstanding anything contained in this Actor in 
any Act hereby repealed, but subject in the case of silver coin to 
the provisoes contained in section 12 of this Ast in so far as such 
provisoes apply to like coins under this Act, continue to be a legal 


tender for the amounts for which the like silver and bronze coins " 


are na legal tender under this Act respectively. 
(2) All double pice copper coins which may have been issued 
under the Acts specified in sub-section (1), clause (b), shall continue 
A—2 
® 
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fo be 4 legal tender in payment or on account for any sum nét exceed- 
ing one rupee atthe rate of thirty-two for a rupee or two for an 
anms. E 
: Dithinished, Dt faced and Counterfest Silver Coin. 
10. Where any silver coin which has been coined and issued 
fe idea nies Gee under the authority of the Governor-General 
to out diminished l il 1 
ne Ye one ether i am Council is tendered to any pefson& autho- 
rised by the Governor-General in Council or 
by the Local Government to act under this section, and such per- 
son ‘has reason tò believe that the coin— 


_ (a) has been diminished in weight so as to be more than 
such*porcentage below standard weight as may be prescribed as the 
limit of reasonable wear, or 


(5) has been defaced, 
he shall, by himself or another, cnt or break the coin. 


pains ie seat 17. A person cutting or breaking coin 

io coin cut under seotion under the provisions of clause (a) of section 

ee 16 shall observe the following procedure, 
namely :— 

(a) if the coin has been diminished in weight so as to be 
more than such percentage below standard weight as may be pre- 
scribed as the limit of reasonable wear, but nob more than such fur- 
ther percentage as may be prescribed in this behalf, he shall either 
return the pieces to the person tendering the coin, or, if such person 
so requests, shall receive and pay for the coin at such rates as may 
be prescribed in this behalf ; and 


(b) if the coin has been diminished in weight so as to be 
more than such further percentage below standard weight so pre- 
scribed as aforesaid, he shall return the pieces to the'person tender- 
ing the coin, who shall bear the loss caused by such cutting or break- 


ing. 


. 18. A person cutting or breaking coin 

"ha mr din under the provisions of clause (5) of section 

16 (t). 16 shall observe the following proceduré, 
namely : : 


(a) if such person has reason to believe that the coin has 
been fraudulently defaced, he shall return the pieces to the person 


e 
% 
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tendering the coin, who shall bear the loss caused by such cutting 
or breaking ; P" e œ 


(b) if such person has not reason to believe that the coif has 
been fraudulently defaced, he shall receive and pay for the coin ate 
its ovata value. g 


Egplapation : :—For the purposes of this section a coin which 
there is reason to believe has been defaced by sweating shall be 
deemed to have been fraudulently defaced. 


19. If acoin is liable to be cut or broker under the provi- 
sions of both clause (a) and clause (b) of 
Procedure in regard to 
coin which is liable tobe section 10, the person cutting or breaking 
tunder both cl 
A (b) of beara (2 the coin shall deal icis it,— 
(a) if he has reason io believe that the coin has been fraudu- 
lently defaced, under clanse (a) of section 18, and 


(b) in other cases, under section 17. 


20. Where any silver coin purporting to be coined or issued 
under the authority of the Governor-General 
ee eee in Council is tendered to any person autho- 
„coin and procedure in yiged by the Governor-General in Council or 
reggrd to coin so cut. 
by the local Government to act under this 
section, and such person has reason to believe that the coin is coun- 
terfeit, he shall by himself or another cut or break the coin, and 
may at hig discretion either return the pieces to the tenderer, 
who shall bear the loss caused by such cutting or breaking, or 
receive and pay for thecoin according to the value of the silver 
bullion contained in it. 


Supplemental Provisions, 


21. (1). "The Governor-General in Council may make 


rules to carry out the purposes and objects 
of this Act. 


Power to make rules. 
(2) In parücular and without prejudice to the generality of 
*the foregoing power, such rules may— 


(a) reduce the amount of remedy allowed by Ss. 5, 7 and 9 
in the case of any coin ; 


€ 
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(b) provide for the guidance of persons authorised to cut 
*or break coin ynder Ss. 16 and 20; 


e ° (c): determine the percentage of diminution in weight be* 
low standard weight nof being less in any case than two per -cent 
which shall bé the limit of reasonable wear ; 


(d) prescribe the further percentage referred to in clause 
(a) of S. 17, and theerates at which payments shall be iade in the 
case of coins fallmg under the same clause ; and 


(ey provide for the acceptance at prescribed rates by officers 
authorised in this behalf of the gold coins described in S. 11 where 
such coins have lost weight so as to be of less weight than that for 
the (tme being prescribed for like coins by or under the Coinage 
Act, 1870, as the least current weight, 

(3) Every such rule shall be published in the Gazette of 
India, and on such publication shall have effect asif enacted in 
this Act. 


29, No suit or other proceeding shall lie against any person in 
respect of anything in good faith done, or 
Bur of suits. . . 

intended to be done, under or in pursuarce 


of the provisions of this Act. 


. 23. Nothing in this Act shall be deemed to prohibit or restrict 
themaking at the Mint of coins intended for 
issue as money by the Govornment of any 
territories beyond the limits of British India. 


Saving of making of 
other coins at Mints. 


24. The Acts mentioned in the Schedule are hereby repealed 
to the extent specified in the last colamn 


Repeals. 
thereof, 


Provided that copper coins of such descriptions as at the time 
of the commencement of this Act may be coined at the Mint for 
issue under the authority of the Governor-General in Council may, 
notwithstanding the vepeal of the said Acts, continue to be so coin- 
ed until such time as the Governor-General in Council may by notifi- 
*cation in the Gazette of India, otherwise direct, and all copper cornus 
so coined shall be a legal tender in payment or on account for the 
amounts for which bronze coins of corresponding nominal value are 
a legal tender under this Act. 


y l a . P we 4 
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a running agreement with the crew may be made to extend 

e over two or more voyages so that it shall terminate either within 

six months from the date on which it was executed or on the first 

arrival of the ship at har port of destination in British India after 
* the expiration of that period, oz on the discharge of cargo’ conse- 


quenteupon such arrival, whichever of these dates shall be the 
latest : 
















2 @ 
“ Provided that no such agreement shall continue in force, i 
after the expiration of such period of six months as aforesaid, th 
ship. proceeds oma voyage from a port out of British India to an 
other such port Which is not on the direct road ora customar 
route to her port of destination in British India : 
t 


“ Provided alsQ thateevery such agreement shall, in addition 
to any other particulars required by law, contain such stipulation 
for the discharge of the crew and payment of their wages, for 
securing their return to the port at which they were shipped or to 
some otlfer port in British India and for other purposes on the 
termination of the agreement at a port out of British India under 


the foregoing proviso, as the Governor-General in Council may 
direct.” 


3. In 8.24A of thesaid Indian Merchant Shipping Aci I of 1859 

as amended by 8. 2 of the Indian Merchant 

fk wee a Shipping Law Amendment Act VI of 1891, 

after the word ** December” the words “ or, 

as the case may be, after the expiration of a period of six months 
from thu date on which it was executed,” shall be inserted. 





Act No. VII of 1906. Sii . 
The Indian Excise (Amendment) Act, 1906. * 
Received the assent of the Governor, General on the 31at Angast, 1906. 
An Act to amend the Hacése Act, 1896. 


WnxnzAs it is expedient to amend the Excise Act, 1896 ; It is 
“hereby enacted as follows:— 3 


1. This-Act may be called the Excise (Amendment) Aot, 
Short title. 1906. : 





am. e . 5 
e 
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* " we Ets 7 TN : 
e " If dni i» 
JE "I | Guplicate, for” 
pclae EENE gee 7: ach part, 


«n — BREIN SURANCE— 
T e 


(a) in respect of an origina] siy e > 
(G) when the sum insured does not seper ] 
R Ra. 5,000 B "T .| Eight annas. 
(i) in any other case ie .| One rupee, 
and —. i ° 


(3) in respeot of each receipt for any RT of & @ne-half of the duty 


- premium on any renewal of an original polioy. payable in re b 
of the ape 
ANY, 








policy in addit 
the amonnt, i 
e chargeable under 
No. 68.” — ] 
Act No. VI of 1906. | 2 s. 


` 
l we 


- ..Tho Indian Merchant Shipping (Amendment) Act, 1206.- - - 





Recóived the’ Assent of the Governor-General on the 21st March 1906. 
An Act further to amend the law relating to Merchant Seamen. 


l WEEREAS ibi is expedient farther to amend the law relating to 
merchant seamen ; It is hereby. enacted as follows :— 


I, This Act may be called the indies 
i Merchant Shipping (Amendment) Act, 1906. 
2. ‘To section 28 of the Indian Mer- 
Amendment of 99^ chant Shipping Act, 1859, the followi 
tiqn 23, Aot I of 1859. chan pping Act, » tHe Tollowln sg 
shall be added, namely :— 


Short-title. is 


<N otwithstending anything in.this section, in the oàse of any 
such foreign going ship as aforesaid, being a ship— 
(a) registered in British India under éhe Merchant Ship- 
ping Act, 1894, 57 and 58 Vict. C. 60 or 
(b) registered in the United Kingdom under the said Mer- 
chant Shipping Aect, 1894, but, not pmpieyee in trading with any 
| port in the United Kingdom, W oe: shear 
An—d 


i r 
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i 7. In Schedule I of the said Act, the 
Tq ene Sahe- following amendments shall be made, 
namely : — 
: (1) Fo! clauses (8) and (c) of the exemptions from article 
No, 24, the following shall be substituted, namely :— 

e (6) Copy of, or extract from, any register relating to 
births, baptisms, namings, dedications, marmages, 
deaths or burials.” 

(2) In clause (b) of article No. 41, for the words “one 
* year" the words “ eighteen months" shall be substituted. 
(3) For divisions A and B of article No. 47 the following 

/ shall be substituted, namely :— 

— n 


If drawn in 
—E Y If drawn duplicate, for 
ingly: each part. 


eS Lu 
“ À.—SnA-INSURANCRE (see section 7)— 
* (1) for or upon any voy age— 


(i) where the premium or con-| One anna ...| Half an anna, 
sideration does not ex- 
coed the rate of two! , 
annas or one-eighth per 
centum of the amount 
insured by the policy ; e 


(ii) in any other case, in respect] Two annas ...| One anna. 
of every full sum of one 
thousand rupees and also 
any fractional part of 
one thousand supees ü 
insured by the: policy ;! 


(2) for time— 
(iii) in respect of every full sum 


of one thousand rupees 
and also any fractional, 


part of one thousand e e 
rupees inBured by ihe : 
policy— i 


where the insurance 
shall be made for 
an$ time not ex-| ^ 
ceeding six mouths ;| Two annas  ..| One anna. 


* where the insurance] Four nnnas ...! Two annas. 
sball be made fo De 
any time exceedin : 


six months aud no 
exceeding twelve 
months. 





| ed. , : s e : 
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The Indian Stamp (Amendment Act) 1908. 
Received the assent of tho Governor-General on the 21st March 1906, * e 
. An Act further to amend the Indian Stamp Act, 1899. * 
Wurezas it is expedient further to amend the India» Stamp 
Act, 1899; It is hereby enacted as follows ;— 
um 1. This Act may be called the Indian 
Stamp (Amendment) Act, 1906. 
2. In section 2, clause (19), of the Indian Stamp *Act,, 1899 
(hereinafter referred to a8 “the said Act"), 
2, EAT of seotion sub-clause (c), and the word “and” prefixed 
thereto, are hereby repealed. - 


Short title. 


3. In S. 11, clause (a), Ñ. 32, proviso, clause (c), 8. 85, pro- 
viso, clause (a), S. 40, S, 41, 8. 69 and S. 74, 

i oe 45 40. d $0 end of the said Act, after the words “ one anna," 
74, Act IT, 1899. wherever they occur, the words.“ or, half 


, an anne” shall be inserted. 


Mundi. ap ee 4. For section 29, clause (b), of the 


clause for olause (b) of gaid Act, the following shall be substituted, 
section 28, Act IT, 1899. 
namely :— 


^ (b) in the case of a policy of insurance other than fre- 
insurance——by the person effecting the insurance; 


(bb) in the case of & policy of a fire-insurance—by the 
person issuing the policy ”. 
l 9. To section 30 of the said Act the 
Ast TE 1899 E following paragraph shall be added, 
namely :— 

* “Any person receiving or taking credit for any premium or 
consideration for any renewal of any contract of fire-insurance, 
shall, within one month after receiving or taking credit for such 
premium or consideration, give a duly st&mped receipt for the 
same." 


6. In section 51 of the said Act, after the word “instruments” 


e the words “by any banker or," and after 
ws TT 1809. soon the word “ said," the word “banker” shall 
be 1nserted. 


; s i ° "asp 
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giving security, to tlre approval of the Judge within a reasonable 
4ime.tb be prescribed in the order for the payment of the amount 
claimed and of the costs which may become payable by him to the, 
plaintif i 1n respect of M said suit." 


" sr pl epee F geo- 4, for 8. 69 of the said Act, the fol- 
on 8 on. OI 8&8 
AMT e iid lowing shall be substituted, namely :— 


* 69 (I) It two br more Judges of the Small Cause Court sit 
together in any suit or in any proceed- 


Be cubis nom com- ing under Chapter VII of this Act, and 
° differ in their opinion as to any question 


of law or usage having the force of law or the construction of a 
document, which construction may affect the merits, or 


if in any suit om any sach proceeding in which the amount or 
value of the subject matter exceeds five hundred rupees, any such 
question arises upo which the Court entertains reasonable doubt 
and either party so requires, 

‘the Small'Cause Court shall draw up & statement of the facts 
of the case and the point on which there isa difference of opinion 
or on which doubt is entertained and refer such statement with its 
own opinion on the point forthe opinion ofthe High Court and 
the provisions of Ss. 619 to 621 of the Code of Civil Procedure, 
XIV of 1882, shall, so far a8 they are applicable, be deemed to apply 
as if such reference had been made under S. 617 of the said Code. 


(2) Whenthe Small Cause Court refers any question for the 
opinion of the High Court as provided in sub-section (1), it shall 
either reserve judgment or give judgment contingent upon such 
opinion" 

9. In No. 11 ofthe socond schedule 

Hn Pr to the Indian Limitation Ack 1877, after 

the words “ the Code of Civil Procedurt,” 

the following shall te inserted, namely :— or S. 28 of the Presi- 
dency Small Cause Courts Act, 1882." 








ens - . À e 
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(See Section 24.) 6 
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AOTS REPEALED, e s . 
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Year.| No. Short title. ` Extent of repeal. e 





e ad @ 
1870 | XXIII | The Indian Coinage Aot, 1870 | So much as is unrepealed, 
1888; VIII | The Indian Coinage and Pu So much as relates to the Indian 
Currency Act, 1693. Coinage Act, 1870. 
1899 | XXII | The Indian Coinage and Paper] So much as relates bo the Indian 
COurrenoy Aot, 1899. Ooinagé Act, 1870. ° 
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Presidency Small Cause Courts (Amendment) Act, 1906. 


Received the assent uf the Governor-General on the 21st March 1906, 


An Act further to amend the Presidency Small Cause Courts 
Act, 1882, 


WHEREAS if is expedient further to amend the Presidency Small 
Caage Courts Act, 1882 ; It is hereby enacted as follows :— 


OF oe 1. This Act may be called the Presi- 
PROFIL Eble: dency Small Oause Courts Act, 1906. 


2. In 8, 28 of the Presidency Small 

Amendments of geoti 
a8, Aot XV, 1982, secho Oange Court Act, XV of 1882, after the 
words ''such decree" the words ''aud 
for the purpose of deciding all questions arising in the execution of 


such decree” shall be inserted. 


g ee 2, In S. 32 of the said Act, for sub- 

See i E section section (2) the following shall be substituted, 
namely :— 

* (2) Unless the Judge is of opinion that the application has 

. been made solely for the purpose of delay, the applicant shall be 
entitled to such order as of right: 


Provided that the removal directed by such order shall, unless 
the Judge otherwiso directs, be conditional upon the applicant 
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1896, to the definition of “intoxicating Rags”, . 
' Amendment of section 
a3 (1) (j), Avt XII, 1896. the following shall be added, ‘namely : 


'* gnd includes.every other drug which thé Local RPM 
may, by notification in the local offióia Gazette, declare to be inolud- 
ed in this definition, and every preparation and admixture’ of 
any suth drug." 


3. For section 18, sub- section (2), of the said Act, the 


Amendment of section following sub-section shall be substituted, 
18 (2), Act XII, 1896, 


namely: e 
“ (2) In the other territories to which this Act SELON no 
person shall have in his possession— "e 


(a) any drngs which the Local Government has, by notification 
under section 3, sub-section (I), clanse (7), declared to be included 
in the definition of ‘intoxicating drugs’, except under, and in 
accordance with the terms of, a general exemption grantgd by, the 
Local Goverhment, or a license granted by such officer as the Local 
Government may, from time to time, appoint in this behalf, or 


(b) any quantity of any intoxicating drugs mentioned iu 
section 8, sub-section (I), clause (n), greater than the amount 
iherein speo:fied in respect of such drugs, unless he is permitted to 
collect, cultivate, manufacture or sell the same, or holds a pass 
therefor from the Collector or some other officer empowered by the 
Local Government to grant such passes." 


Addition of provisd to 4. To section 21 of the said Act the 
section 21, Act XII, 1896. following proviso shall be added, namely : 


« Provided also that, where the Local Government has declar- 
ed, by notifftation under section 8, sub-section (1), clause (7), any 
drug to be included in the definition of ‘ intoxicating drugs’, such 
drug may be sold in the territories to which this Act extends under, 
and in accordance with the terms of,» genera? Vx a granted by 


the Local Government." ° 


5. The United Provinces Excise Law Amendment Act, 1906, 
. and section 2 of the Burma Excise Law 


Repeal. Amendment Act, 1904, are hereby repealed: 
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Provided that any rules or orders which may have beęn issued 
‘tinder the Excige Act, 1496, as amended by either of the enactments 
hereby repealed, shall be deemed to have been issued under thee 
Excise Act, 1896, ag "T by this Act. 





© e 
f Act No. VIII of 1908. 
The Indian Land Improvement and Agriculturists' Zonas 


(Amendment) Act, 1906. 
Received the assent of the Governor- General on the 81st Jess 1906. 
An Act to amend the Land Improvement Loans Act, 1888, and: the 
| Agriculturists Loans Act, 1884. E 
HEREAS it is expedient to amend the land Tuiprovement 
Lon Act, 1883, and the Agriculturists' Loans Act, 1884; It is 
is enacted us follows :— 


Bue J, This Act may be called the 
n " a Land Improvement and Agricultarists’ 
ac “œ; - Loans (Amendment) Act, 1906. 


-- 2, In section 1, süb- section (2), and in section 4, sub-section 
ES (2), clause (f), of the Land Improvement 
and cu qe E ! Loans Act, 1888, the words .““ -vith the 
. Previous sanotion of the Governor-G eneral 

in Council” shall be omitted. 


9. In section 6, sub-section (3), of the said Act, the words 


o “and Governor-General in Uouu1cil" and. 
6 Tini Po section the. words “ and sanctioning ? shall be 
omitted. 


(008 72 7 4 4, In section. 10 of the said «Act, for 

10 d Atnondment o section "the words “ with the previous sanction” the 

:; ,, words “subject to the control” shall be 
substituted. . © o 

5. In the ‘first’ proviso to section 11 of the said Act, the 


words * with the approval of the Governor- 
. Amend t of ti 
1) of EE Aot. RUNE ,COeneral in Council" shall be omitted. 


6. Insection 4,sub-section (i) of the Agriculturiste’ Loans Act, : 


1884, for the words * with the previous 


4 Act XIL 1884 i ica sanction" the words “supject to the 
) . 


control" ghall be substituted. 


kad = 
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